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AMENDMENT  OF  RULE  39. 


At  the  December,  19 15,  term  of  the  Supreme  Court 
paragraph  2  of  Rule  39  was  amended  to  read  as  follows: 

Examinations  shall  be  conducted  by  written  or  printed  inter- 
rogatories, in  whole  or  in  part,  and  be  as  nearly  as  possible  uni- 
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fourth  day  in  July,  and  at  Springfield  the  first  Tuesday  in  October 
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CASES 

ARGUED  AND  DETERMINED 

IN  THE 

Supreme  Court  op  Illinois. 


John  B.  Sutton,  Defendant  in  Error,  vs.  The  Findlay 
Cemetery  Association,  Plaintiff  in  Error. 

Opinion  Hied  October  2jy  i^i^ — Rehearing  denied  Dec,  p,  1915, 

1.  Cemeteries — when  under-drainage  of  land  to  he  used  as  a 
cemetery  will  he  enjoined.  The  under-drainage  of  land,  proposed 
to  be  used  as  a  cemetery,  into  a  branch  used  by  the  owner  of  the 
adjoining  farm  as  a  watering  place  for  stock,  will  be  enjoined  at 
the  suit  of  such  owner  without  any  previous  judgment  at  law  de- 
claring such  under-drainage  to  be  a  nuisance,  where  the  evidence 
establishes,  beyond  substantial  doubt,  that  the  under-drainage  will 
contaminate  and  pollute  the  branch  so  as  to  render  it  unfit  for  the 
complainant's  uses  thereof. 

2.  Same — when  use  of  land  for  cemetery  purposes  will  not  he 
enjoined.  The  use  of  land  for  cemetery  purposes  will  not  be  en- 
joined at  the  suit  of  the  owner  of  an  adjoining  farm,  on  the  theory 
that  the  proposed  use,  without  under-drainage  of  the  land,  will  be 
a  nuisance,  where  the  nature  of  the  case,  including  the  character 
and  elevation  of  the  land,  is  such  as  to  preclude  any  satisfactory 
showing  that  a  nuisance  will  inevitably  result  from  such  use. 

3.  Same — use  of  land  for  cemetery  will  not  he  enjoined  hecause 
offensive  to  esthetic  sense  of  adjoining  owner.  A  cemetery  is  not 
a  nuisance  per  se,  and  the  use  of  land  for  cemetery  purposes  can 
not  be  enjoined  at  the  suit  of  the  owner  of  adjoining  land  merely 
because  it  is  offensive  to  his  esthetic  sense. 
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Writ  of  Error  to  the  Appellate  Court  for  the  Third 
District; — ^heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Shelby  county ;  the  Hon.  Albert  M.  Rose,  Judge, 
presiding. 

Whitaker,  Ward  &  Pugh,  and  E.  A.  Richardson, 
for  plaintiff  in  error. 

F.  R.  Dove,  and  A.  L.  Yantis,  for  defendant  in  error. 

Mr.  Chief  Justice  Farmer  delivered  the  opinion  of 
the  court : 

Defendant  in  error,  John  B.  Sutton,  complainant  be- 
low, filed  his  bill  in  the  circuit  court  of  Shelby  county  on 
October  i6,  1913,  against  plaintiff  in  error,  the  Findlay 
Cemetery  Association,  defendant  below,  alleging  that  he 
was  the  owner  of  194  acres  of  land  described,  and  that  the 
defendant  corporation  was  the  owner  of  ten  acres  of  land 
adjoining  complainant's  land  on  the  west.  The  bill  alleges 
the  defendant  association  has  caused  said  ten-acre  tract  to 
be  surveyed  and  platted  for  use  as  a  public  cemetery,  and 
that  the  city  of  Findlay,  having  about  1000  inhabitants,  is 
within  forty  rods  of  the  west  line  of  defendant's  premises ; 
that  near  the  west  line  of  defendant's  land  is  the  head  or 
source  of  the  west  fork  of  a  natural  water-course  known 
as  the  Eversman  branch,  and  that  said  branch  flows  in  an 
easterly  direction  across  defendant's  land  and  upon  and 
across  complainant's  land,  eventually  emptying  into  the 
Okaw  river ;  that  the  natural  drainage  of  the  land  both  of 
the  complainant  and  defendant  is  toward  said  branch ;  that 
defendant's  premises  are  low  and  flat ;  that  said  branch  is 
a  running  stream  eight  or  nine  months  each  year,  during 
which  time  it  contains  water  sufficient  in  quantity  and  pur- 
ity for  the  domestic  stock  of  complainant;  that  for  more 
than  ten  years  complainant  has  lived  on  and  occupied  his 
premises,  a  considerable  portion  of  which,  together  with 
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other  land,  has  been  tiled  into  said  branch ;  that  a  portion 
of  complainant's  land  has  been  used  for  pasture  and  the 
branch  used  for  watering  his  stock.  The  bill  alleges  de- 
fendant has  begun  to  tile  and  under-drain  its  premises  in- 
tended to  be  used  as  a  burial  ground,  into  said  branch,  and 
that  the  proposed  use  of  said  premises  will  cause  the  dis- 
charge from  the  tile  drain  to  carry  contamination,  causing 
the  water  discharged  to  be  unhealthy  and  unfit  for  drink- 
ing purposes  for  domestic  animals  and  the  lands  of  com- 
plainant through  which  the  branch  runs  thereby  rendered 
unfit  for  dairy  purposes  and  stock  raising,  and  also  be  the 
cause  of  noxious  odors  spreading  over  complainant's  farm 
and  about  his  residence,  rendering  the  same  uncomfortable 
and  unhealthful  and  causing  irreparable  damage  to  com- 
plainant's premises,  the  branch  thereby  becoming  a  nuisance. 
The  bill  alleges  a  temporary  injunction  should  issue  re- 
straining defendant  from  under-draining  its  premises  into 
said  branch,  thereby  contaminating  the  waters  thereof,  and 
that  upon  hearing  the  injunction  should  be  made  perpetual. 
On  December  8,  191 3,  the  bill  was  amended,  the  amend- 
ment alleging  the  premises  of  defendant  were  unsuited  for 
cemetery  purposes,  and  that  during  several  months  of  each 
year  graves  would  fill  at  least  one-half  full  of  water  while 
the  same  were  being  dug;  that  under-drainage  is  neces- 
sary to  render  the  premises  suitable  for  burial  purposes; 
that  such  drainage,  after  the  interment  of  human  bodies, 
would  contain  bacteria  and  poisonous  exudations  from  such 
bodies,  which  would  be  carried  upon  complainant's  prem- 
ises by  said  water-course;  also  that  bodies  buried  on  the 
premises  of  defendant  would  become  so  liquefied  as  to  be 
incorporated  in  the  soil,  and  that  water  percolating  through 
the  soil  would  take  up  the  same  and  become  filthy,  poison- 
ous and  contaminated  and  pass  onto  and  upon  the  land  of 
complainant  and  into  said  water-course,  and  thereby  cause 
the.  stock  and  land  of  complainant  to  greatly  depreciate  in 
value.    The  amended  bill  prays  the  defendant,  its  agents, 
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grantees  or  assigns,  be  enjoined  from  selling,  or  attempt- 
ing to  sell,  any  lot  in  its  premises  for  burial  purposes,  or 
from  interring  or  permitting  to  be  interred  therein  any 
body  or  bodies,  or  permitting  the  premises  to  be  used  as 
a  burial  ground  for  human  bodies. 

Defendant  answered  the  bill,  admitting  the  ownership 
of  the  ten  acres  of  land,  its  proposed  use  for  burial  pur- 
poses, its  location  with  reference  to  the  city  of  Findlay,  the 
existence  of  the  Eversman  branch  and  that  the  drainage 
of  its  and  complainant's  land  is  towards  such  branch,  but 
denying  its  premises  are  low  and  flat,  as  alleged ;  denying 
said  stream  is  a  running  stream  eight  or  nine  months  of 
the  year,  but  alleging  the  same  is  a  wet-weather  stream  and 
that  defendant's  premises  are  dry  and  well  drained.  The 
answer  admits  a  tile  ditch  has  been  constructed,  by  means 
of  which  defendant  intends  to  drain  and  under-drain  its 
lands  which  it  intends  to  use  for  burial  purposes,  the  out- 
let of  which  drain  will  be  in  said  branch  or  stream;  that 
the  proposed  tile  drain,  because  of  the  use  of  defendant's 
premises  for  cemetery  purposes,  will  not  contaminate  the 
water  of  said  branch  and  cause  or  occasion  the  damages 
to  complainant  alleged  in  his  bill.  The  answer  alleges  the 
purpose  of  its  tile  drains  is  to  carry  off  surface  water,  and 
that  the  tile  and  drains  cqnstituting  the  under-drainage  are 
in  the  center  of  the  driveways ;  that  no  grave  will  be  closer 
than  eighteen  feet  to  the  tile  and  that  the  tile  will  be  but 
a  little  lower  than  the  bottom  of  the  graves,  and  alleges  it 
will  be  impossible  for  any  part  of  the  decomposed  bodies 
to  go  or  be  carried  onto  the  premises  of  complainant  or 
any  obnoxious  gases  reach  complainant's  residence.  The 
answer  alleges  drainage  from  the  city  of  Findlay  is  car- 
ried to  said  water-course  and  complainant  has  made  no 
complaint,  and  denies  complainant  is  entitled  to  any  relief 
under  either  the  original  or  amended  bill. 

The  cause  was  heard  before  the  chancellor,  who  dis- 
missed the  bill  for  want  of  equity.    The  decree  was  re- 
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versed,  on  appeal,  by  the  Appellate  Court  for  the  Third 
District,  and  the  cause  was  remanded,  with  directions  that 
a  decree  be  entered  granting  the  injunction  prayed  for. 
The  record  is  brought  to  this  court  for  review  by  a  writ 
of  certiorari. 

The  evidence  showed  the  branch  or  ravine  into  which 
it  was  proposed  to  discharge  the  under-drainage  from  the 
cemetery  is  a  small,  winding  water-course  which  is  dry 
about  one-fourth  of  the  time.  In  wet  weather  it  is  a  run- 
ning stream,  and  it  is  used  as  an  outlet  for  tile  drainage 
from  adjacent  lands,  which  increases  the  flow  of  water 
through  it  for  a  longer  period  of  time  than  would  other- 
wise be  the  case.  There  are  no  springs  in  or  adjacent  to 
the  branch,  from  which  it  is  fed.  In  dry  weather,  after 
the  land  tiled  into  it  has  drained  out,  the  bed  of  the  stream 
is  dry.  The  cemetery  corporation  owns  ten  acres  of  land, 
nearly  all  of  which  lies  south  of  and  slopes  towards  the 
branch.  It  laid  an  eight-inch  tile  near  and  substantially 
parallel  with  the  branch  and  emptying  into  it,  and  four 
other  strings  of  four-inch  and  five-inch  tile  running  from 
the  south  part  of  the  cemetery  north  and  emptying  into 
the  eight-inch  tile,  through  which  the  outlet  was  into  the 
branch.  These  strings  of  four-inch  and  five-inch  tile  were 
laid  in  the  driveways  and  were  three  or  three  and  one-half 
rods  apart  and  were  laid  about  four  and  one-half  to  five 
feet  deep.  Some  of  the  lots  intended  to  be  used  for  the 
burial  of  bodies  were  very  near  these  tile.  After  leaving 
the  cemetery  grounds  the  branch  runs  through  land  of  the 
complainant  used  for  pasturing  live  stock.  The  testimony 
shows  that  the  branch  furnished  water  for  complainant's 
stock  the  greater  portion  of  the  time,  except  in  very  dry 
weather.  Among  the  stock  drinking  the  water  from  the 
branch  were  the  complainant's  milk  cows,  as  well  as  other 
cattle,  horses  and  hogs.  The  bill  as  originally  filed  only 
sought  to  restrain  tjhe  under-drainage  of  the  cemetery  into 
the  branch  and  alleged  no  other  injury  to  complainant  than 
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would  result  from  that  cause.  By  an  amendment  it  was 
alleged  the  cemetery  land  was  so  wet  that  in  order  to 
render  it  suitable  for  burial  purposes  it  was  necessary  to 
under-drain  it,  and  that  the  use  of  it  for  burial  purposes 
would  pollute  the  water  in  the  branch  and  render  it  poi- 
sonous. The  amended  prayer  asked  that  the  cemetery  cor- 
poration be  enjoined  from  selling,  or  attempting  to  sell, 
any  lot  or  lots  for  burial  purposes,  or  from  interring  or 
permitting  to  be  interred  any  bodies  therein,  or  from  using 
any  part  of  its  premises  as  a  burial  ground  for  human 
bodies. 

The  most  material  evidence  for  complainant  as  to  the 
effect  of  under-draining  the  cemetery  into  the  branch  was 
the  testimony  of  Dr.  Holmes  (who  is  the  same  Dr.  Holmes 
referred  to  in  Barrett  v.  Mt.  Greenwood  Cemetery  Ass'n, 
159  111.  385,)  and  Dr.  Gehrman,  both  of  whom  are  bac- 
teriologists of  much  experience  and  observation,  and  Dr. 
Westervelt,  a  local  physician,  who  had  been  for  some  years 
a  member  of  the  State  Board  of  Health.  Their  testimony 
is  too  voluminous  to  set  out,  but  it  showed  them  to  be 
familiar  with  the  subject  about  which  they  were  testify- 
ing, and  qualified,  from  knowledge  and  experience,  to  ex- 
press an  opinion  g,s  to  the  effect  on  the  water  in  the  branch 
from  under-draining  the  cemetery  into  it.  They  testified 
the  water  and  liquid  from  decaying  bodies  would  percolate 
through  the  soil  into  the  tile,  carrying  poisonous  or  disease 
germs,  which  would  be  discharged  through  the  tile  into  the 
branch  and  thereby  pollute  it.  This  testimony  was  not  suc- 
cessfully controverted.  It  is  true,  local  physicians  who  did 
not  claim  to  be  experts  and  who  had  not  made  the  subject 
a  study  and  who  had  never  made  any  experiments  or  tests, 
gave  it  as  their  opinion  that  the  under-drainage  would  not 
materially  affect  the  water  in  the  branch  for  the  purposes 
for  which  it  was  desired  to  use  it. 

Defendant  insists  that  as  a  cemetery  is  not  a  nuisance 
per  se  but  may  or  may  not  be  a  nuisance,  according  to  cir- 
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cumstances,  its  character  as  such  should  have  been  first  es- 
tablished by  a  judgment  in  an  action  at  law  before  a  court 
of  equity  would  interfere,  by  injunction,  to  restrain  or 
abate  it.  That  this  was  formerly  the  rule  is  undoubtedly 
true,  but  that  rule  has  in  more  modern  times  not  been 
strictly  adhered  to.  In  cases  where,  although  the  thing 
sought  to  be  restrained  is  not  a  nuisance  per  se,  the  right 
to  that  relief  is  so  clear  as  to  be  free  from  substantial  doubt 
the  relief  will  be  granted  without  first  resorting  to  an  ac- 
tion at  law  to  declare  the  thing  a  nuisance.  This  question 
was  fully  discussed  in  City  of  Pana  v.  Washed  Coal  Co. 
260  111.  Ill,  where  the  authorities  on  the  subject  are  cited 
and  reviewed  and  the  rule  approved  that  if  there  is  a  sub- 
stantial dispute  as  to  the  fact  or  law  and  the  question  is 
in  doubt,  a  trial  at  law  will  be  required  before  equity  will 
interfere.  It  is  only  in  cases  where  the  unreasonable  or 
unlawful  use  of  property  to  the  injury  of  others  is  clearly 
proved  that  it  is  unnecessary  the  question  should  first  be 
determined  in  an  action  at  law. 

Barrett  v.  Mt,  Greenwood  Cemetery  Ass'n,  supra,  was 
a  proceeding  in  equity  to  enjoin  the  drainage  of  a  cemetery 
into  a  running  stream  of  water,  and  the  injunction  was 
sustained  without  requiring  a  resort  first  to  an  action  at 
law.  Some  portions  of  the  cemetery  grounds  were  so  wet 
and  swampy  that  water  would  rise  in  openings  dug  for 
graves  to  such  an  extent  as  to  cause  their  abandonment. 
It  was  proposed  to  under-drain  this  land  and  empty  the 
drainage  into  a  running  stream  of  water  which  flowed 
through  the  land  of  complainants.  The  stream  was  fed 
from  springs,  and  the  water  from  it  was  used  by  complain- 
ants for  stock,  for  cows  kept  for  dairy  purposes,  for  mak- 
ing ice,  and  to  some  extent  for  domestic  purposes.  One 
of  the  complaining  parties  harvested  ice  to  the  extent  in 
value  of  from  $5000  to  $6000  a  year  and  sold  it  for  re- 
frigerating and  domestic  purposes  or  use.  The  court  said 
that  the  conclusion  that  the  water  percolating  through  the 
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soil  into  the  tile  and  thence  running  into  the  brook  would 
contaminate  the  water  therein  and  render  it  unfit  for  some 
of  the  purposes  for  which  it  was  used  was  established  by 
a  clear  preponderance  of  the  evidence  and  was  in  accord 
with  common  understanding. 

We  are  of  opinion  the  evidence  in  this  case  left  it  free 
from  substantial  doubt  that  the  proposed  under-drainage  of 
defendant's  cemetery  would  contaminate  and  injuriously 
affect  the  water  on  complainant's  premises  for  the  uses  to 
which  it  was  put,  and  complainant  was  therefore  entitled 
to  the  writ  of  injunction  restraining  the  under-drainage  of 
the  cemetery  into  the  branch.  The  chancellor  erred  in  not 
so  decreeing,  but  did  not  err  in  denying  the  injunction  as 
pfayed  in  the  amended  prayer,  restraining  the  use  of  the 
land  for  burial  purposes. 

The  complainant  contends  that  even  without  the  under- 
drainage  the  burial  of  human  bodies  in  the  cemetery  will 
contaminate  the  air  on  complainant's  land  and  pollute  the 
water  of  the  branch.  The  court  sustained  defendant's  ob- 
jection to  the  plaintiff's  offer  of  proof  upon  this  question. 
In  view  of  the  character  and  lay  of  this  land  and  the 
nature  of  the  proof  proposed  to  be  made,  we  are  satisfied 
it  could  not,  under  the  rules  of  law  above  referred  to, 
have  justified  awarding  the  writ  of  injunction.  The  great 
weight  of  the  proof  showed  the  land  was  not  low,  swampy 
land.  It  slopes  from  south  to  north,  and  in  a  distance  of 
about  thirty  rods,  which  is  its  width,  has  a  fall  of  from 
five  to  eight  feet.  Water  does  not  accumulate  and  stand 
on  it,  nor  is  it  water-logged,  as  charged  in  the  amendment 
to  the  bill.  Water  on  its  surface  finds  its  way  with  rea- 
sonable speed  into  the  branch,  and  even  if  complainant's 
witnesses  had  been  permitted  to  testify,  and  had  testified, 
that  in  their  opinion  the  use  of  the  land  for  burial  purposes, 
without  any  under-drainage,  would  injuriously  affect  com- 
plainant's premises  and  pollute  the  water  of  the  branch, 
the  very  nature  of  the  case  is  such  it  would  not  have  estab- 
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lished  the  fact  so  clearly  and  free  from  substantial  doubt 
as  to  have  justified  enjoining,  in  this  proceeding,  the  use 
of  the  land  as  a  burial  ground.  It  is  not  enough  that  it 
threatened  to  or  might  become  a  nuisance,  but  the  proof 
would  be  required  to  go  to  the  extent  of  satisfactorily 
showing  that  a  nuisance  is  inevitable  from  the  proposed 
use  of  the  premises.  In  McCutchen  v.  Blanton,  59  Miss. 
116,  it  was  said:  "Every  doubt  should  be  solved  against 
the  restraint  of  a  proprietor  in  the  use  of  his  own  property 
for  a  purpose  seemingly  lawful  and  conducive  both  to  in- 
dividual gain  and  the  general  welfare.  Relief  by  injunc- 
tion is  so  severe  in  its  consequences  that  it  is  not  to  be 
granted  in  such  a  case  except  when  the  right  to  it  is  clearly 
and  conclusively  made  out.  To  interfere  with  one's  right 
to  use  his  own  land  for  the  production  of  what  he  pleases, 
in  a  case  of  doubt,  would  be  a  flagrant  abuse  of  power.  It 
is  not  enough  to  show  a  probable  and  contingent  injury, 
but  it  must  be  shown  to  be  inevitable  and  undoubted." 
This  is  the  rule  in  this  State  and  generally  throughout  the 
United  States.  A  cemetery  may  be  objectionable  or  of- 
fensive to  the  taste  of  an  adjoining  owner  but  it  is  not  a 
nuisance  per  se,  and  its  use  cannot  be  enjoined  merely  be- 
cause it  is  offensive  to  the  esthetic  sense  of  an  adjoining 
proprietor.  Before  it  can  be  abated  or  its  use  enjoined  it 
must  be  clearly  and  satisfactorily  proven  to  be  a  nuisance, 
and  this  cannot  be  done  by  evidence  tending  to  show  that 
it  might  become  such. 

Under  the  proof  we  think  the  Appellate  Court  errone- 
ously remanded  the  case  with  directions  to  the  trial  court 
to  grant  the  decree  as  prayed  in  the  bill  as  amended,  and 
its  judgment  will  be  reversed  and  the  cause  remanded  to 
the  trial  court,  with  directions  to  grant  an  injunction  re- 
straining the  defendant  from  under-draining  its  cemetery 
grounds  into  the  west  fork  of  the  Eversman  branch  and 
denying  the  other  relief  prayed. 

Reversed  and  remanded,  with  directions. 
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Conrad  Kolmer,  Appellee,  vs.  Stephen  A.  Miles  et  al. 

Appellants. 

Opinion  filed  October  2/,  Jpj§ — Rehearing  denied  Dec,  p,  1915. 

1.  Wii,LS — estate  tail  at  common  law  defined.  An  estate  tail  at 
the  common  law  was  an  estate  of  inheritance  which,  instead  of  de- 
scending to  heirs  generally,  descended  to  the  heirs  of  the  donee's 
body  or  some  class  of  such  heirs,  and  through  them  to  like  heirs  in 
a  direct  line  in  a  regular  order  and  course  of  descent  so  long  as 
such  heirs  existed,  and  upon  the  extinction  of  the  specified  issue 
the  estate  determined. 

2.  Same — when  testator  does  not  intend  children  to  take  same 
character  of  estate  they  would  take  by  descent.  Where  a  testator 
devises  his  lands  to  his  wife  and  children  in  portions  and  shares 
"according  to  the  laws  of  dower,  homestead  and  descent  of  the 
State  of  Illinois,"  he  thereby  defines  the  extent  of  the  respective 
interests  of  the  devisees,  but  if  he  makes  the  estate  subject  to  re- 
strictions inconsistent  with  the  laws  of  descent,  it  cannot  be  said 
that  he  intended  the  children  to  take  the  same  character  of  estate 
which  they  would  have  taken  by  descent. 

3.  Same — when  devise  to  children  is  not  a  fee  simple  under  sec- 
tion IS  of  the  Conveyances  act.  A  devise  to  the  testator's  children 
in  portions  and  shares  according  to  the  laws  of  descent  of  the  State 
of  Illinois  is  not  a  devise  of  a  fee  simple  under  section  13  of  the 
Conveyances  act,  where  the  estate  by  express  words  is  made  sub- 
ject to  the  restriction  that  upon  the  death  of  either  of  the  children 
or  their  descendants  the  estate  devised  shall  only  descend  to  their 
heirs  of  the  blood  of  the  testator,  failing  which  it  shall  revert  to 
his  other  children  then  living. 

4.  Same — an  estate  tail  may  be  created  without  formal  language 
commonly  used.  Any  expression  in  a  will  showing  an  intention 
to  devise  a  fee  descendible  to  lineal  heirs  is  sufficient  to  create  a 
fee  tail  estate  by  the  rules  of  the  common  law,  and  the  formal  lan- 
guage commonly  used  to  create  such  estate  is  unnecessary. 

5.  Same — when  a  devise  creates  an  estate  tail  with  a  remainder 
expectant  on  that  estate.  Where  a  will  devises  the  testator's  real 
estate  to  his  children  in  the  portions  they  would  take  by  the  laws 
of  descent,  and  "upon  the  death  of  either  of  my  children  or  of  their 
descendants,  whatever  of  my  estate  they  shall  inherit  through  me 
shall  only  descend  to  their  heirs  of  my  blood,  failing  which  it  shall 
revert  to  my  other  children  then  living,  it  being  my  express  will 
and  intention  that  my  property  shall  not,  by  virtue  of  any  laws  of 
descent  of  this  or  any  other  State,  go  to  strangers  to  my  blood, 
either  by  means  of  will,  marriage  or  devise,"  the  estate  of  the 
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children  is  an  estate  tail,  and  the  devise  over  to  brothers  and  sis- 
ters surviving  at  the  time  any  child  or  his  descendants  shall  die 
without  heirs  of  the  testator's  blood  is  a  remainder  expectant  upon 
that  estate. 

6.  Same — effect  of  section  6  of  the  Conveyances  act  upon  devise 
of  an  estate  tail.  Under  section  6  of  the  Conveyances  act,  if  a 
will  creates  in  the  testator's  children  an  estate  tail  by  the  common 
law  with  a  gift  over  on  failure  of  heirs  of  the  children  of  the  tes- 
tator's blood,  the  children  take  an  estate  for  life  with  remainder  in 
fee  simple  to  the  grandchildren  when  born,  subject  to  being  dimin- 
ished by  the  birth  of  other  heirs  of  the  bodies  of  the  children  who 
might  be  let  in  successively  at  birth,  and  as  the  statute  operates  to 
destroy  the  entail  it  necessarily  destroys  the  gift  over  of  the  re- 
mainder expectant  upon  such  entail. 

Appeai*  from  the  Circuit  Court  of  Monroe  county;  the 
Hon.  George  A.  Crow,  Judge,  presiding. 

B.  R.  Burroughs,  Joseph  W.  Rickert,  and  Brown- 
RiGG  &  Mason,  (E.  E.  Schnepp,  guardian  ad  litem,)  for 
appellants. 

Chari.es  Morrison,  and  Turner  &  Holder,  for  ap- 
pellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

The  question  submitted  for  decision  in  this  case  is 
whether  the  estate  devised  by  Stephen  W.  Miles  to  his 
children  was  a  fee  simple  or  was  such  an  estate  as  would 
have  been  a  fee  tail  at  the  common  law,  which  section  6 
of  tlie  Conveyance  act  converted  into  a  life  estate  in  the 
first  devisees  with  remainders  in  fee  to  their  lineal  heirs. 
On  the  amended  bill  for  partition  filed  in  the  circuit  court 
of  Monroe  county  by  the  appellee,  Conrad  Kolmer,  who 
claimed  an  interest  in  the  lands  through  one  of  the  chil- 
dren, against  the  appellants,  children  and  grandchildren  of 
the  testator,  the  chancellor  construed  the  will  as  devising 
an  estate  in  fee  simple  and  decreed  partition  accordingly. 
From  that  decree  this  appeal  has  been  prosecuted. 


Digitized  by 


Google 


22  KoLMER  V,  Miles.  L270  111. 

Stephen  W.  Miles,  the  owner  of  the  lands,  died  April  7, 
1872,  leaving  his  last  will  and  testament,  by  which,  after  , 
four  bequests,  he  made  the  devise  in  question,  as  follows : 

"I  give  and  bequeath  all  the  rest  and  residue  of  my 
lands,  tenements  and  hereditaments,  my  goods,  chattels, 
bonds,  stocks,  moneys,  rights  and  credits,  my  property,  real 
and  personal,  of  whatever  name  and  kind,  wherever  the 
same  may  be,  to  my  beloved  wife  and  children  in  portions 
and  shares  according  to  the  laws  of  dower,  homestead  and 
descent  of  the  State  of  Illinois,  subject  always  to  the  pay- 
ment of  my  just  debts  and  the  restrictions  following,  that 
is  to  say:  I  ordain  that  Naomi  Miles,  for  her  kindness 
and  services  to  myself  and  family  for  many  years,  shall  be 
entitled  to  and  receive,  for  and  during  her  natural  lifetime, 
the  income,  rents,  profits  and  proceeds  of  a  portion  of  a 
share  of  my  estate  with  and  equal  to  that  of  each  of  my 
children,  which  estate  shall  be  in  trust  for  the  purpose  of 
raising  her  said  income  until  her  decease,  then  to  revert  in 
equal  shares  to  my  then  surviving  children  or  their  de- 
scendants. I  ordain  that  upon  the  death  of  either  of  my 
children  or  of  their  descendants,  whatever  of  my  estate 
they  shall  inherit  through  me  shall  only  descend  to  their 
heirs  of  my  blood,  failing  which  it  shall  revert  to  my  other 
children  then  living,  it  being  my  express  will  and  intention 
that  my  property  shall  not,  by  virtue  of  any  laws  of  de- 
scent of  this  or  any  other  State,  go  to  strangers  to  my 
blood,  either  by  means  of  will,  marriage  or  devise." 

An  estate  tail  at  the  common  law  was  an  estate  of  in- 
heritance which,  instead  of  descending  to  heirs  generally, 
descended  to  the  heirs  of  the  donee's  body  or  some  class  of 
such  heirs,  and  through  them  to  like  heirs  in  a  direct  line, 
in  a  regular  order  and  course  of  descent,  so  long  as  such 
heirs  existed,  and  upon  the  extinction  of  the  specified  issue 
the  estate  determined.  It  was  an  estate  of  inheritance  de- 
scendible to  some  particular  heirs,  only,  of  the  person  to 
whom  it  was  granted,  and  if  the  estate  devised  by  Stephen 
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W.  Miles  was  restricted  to  descendants  of  the  first  devi- 
sees, so  that  the  fee  was  descendible  to  particular  heirs  so 
long  as  there  should  be  such  heirs,  it  would  have  been  an 
estate  tail  at  the  common  law.     The  testator  devised  the 
lands  to  his  wife  and  children  in  portions  and  shares  ac- 
cording to  the  laws  of  dower,  homestead  and  descent  of 
the  State  of  Illinois,  and  he  thereby  defined  the  extent  of 
the  respective  interests  of  the  devisees.    He  did  not  intend 
that  the  devisees  should  take  the  same  character  of  estate 
which  they  would  have  taken  by  descent,  because  he  im- 
mediately made  the  estate  subject  to  restrictions  inconsist- 
ent with  an  estate  passing  by  the  statutes  of  descent.     By 
the  devise  the  widow  took  an  interest  in  the  lands  measured 
by  the  law  giving  her  dower,  and  the  fee  was  given  to  the 
children  as  tenants  in  common.    The  interest  of  the  widow 
ceased  with  her  death,  and  the  life  estate  in  a  child's  share 
devised  to  Naomi  Miles  for  the  purpose  of  raising  income 
for  her  likewise  came  to  an  end  and  the  estate  was  relieved 
from  that  charge.     The  testator,  in  making  the  devise  to 
his  children,  did  not  use  the  word  "heirs,"  which  section  13 
of  the  Conveyance  act  renders  unnecessary  to  a  devise  of 
a  fee  simple  estate  of  inheritance  if  a  less  estate  be  not 
limited  by  express  words  or  does  not  appear  to  have  been 
granted,  conveyed  or  devised  by  construction  or  operation 
of  law.    The  devise  was  not,  however,  of  a  fee  simple  es- 
tate of  inheritance  by  virtue  of  that  section,  for  the  reason 
that  a  less  estate  was  limited  by  express  words  and  made 
subject  to  the  restrictions  following.     The  restriction  af- 
fecting the  character  of  the  estate  was,  that  upon  the  death 
of  either  of  the  children  or  of  their  descendants  the  estate 
devised  should  only  descend  to  their  heirs  of  the  blood  of 
the  testator,  failing  which  it  should  revert  to  his  other  chil- 
dren then  living.     The  testator  declared  his  express  will 
and  intention  to  be  that  the  property  devised  should  de- 
scend only  to  heirs  of  his  own  blood,  and  should  not,  by 
virtue  of  the  laws  of  descent  of  this  or  any  other  State, 
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go  to  strangers  to  his  blood,  by  means  of  will,  marriage 
or  devise. 

The  testator  did  not  use  the  formal  language  commonly 
employed  to  create  an  estate  tail,  but  such  an  estate  may 
be  created  by  a  will  without  such  language,  and  any  ex- 
pression showing  an  intention  to  devise  a  fee  descendible 
to  lineal  heirs  is  sufficient  to  create  a  fee  tail  by  the  rules 
of  the  common  law.  The  purpose  of  construing  a  will  is 
to  ascertain  the  intention  of  the  testator  and  to  give  it  ef- 
fect if  it  does  not  conflict  with  any  rule  of  law.  If  this 
devise  would  have  been  of  an  estate  tail  at  the  common 
law  the  devise  will  be  given  effect  by  the  application  of  the 
statute,  which  declares  that  the  donee  shall  be  seized  of  a 
life  estate,  and  the  remainder  will  pass  in  fee  to  the  heirs 
to  whom  the  estate  tail  would  have  passed  according  to 
the  course  of  the  common  law.  That  the  testator  had  no 
intention  of  devising  a  fee  simple,  which  is  an  estate  de- 
scendible to  heirs  generally,  is  clear,  for  he  declared  it  to 
be  his  express  will  and  intention  that  the  estate  should  not 
go  to  strangers  to  his  blood  by  any  laws  of  descent  of  this 
or  any  other  State.  He  declared  that  the  estate  devised 
should  be  descendible  only  to  the  heirs  of  his  children  of 
his  blood,  which  could  mean  nothing  but  their  lineal  heirs, 
since  no  other  heirs  could  be  heirs  of  the  testator's  blood. 
He  meant  that  the  portion  given  to  each  child  should  go  to 
the  descendants  of  such  child  in  indefinite  succession  so 
long  as  there  should  be  descendants  answering  the  descrip- 
tion of  the  devise,  and  if  there  were  no  such  descendants 
the  estate  should  revert  to  his  other  children  then  living, 
and  should  not,  in  any  event,  go  to  their  heirs  generally. 
The  sense  in  which  the  word  "heir"  is  used  may  be  ex- 
plained by  the  context.  At  the  common  law,  if  land  was 
given  to  one  and  his  heirs  if  he  had  heirs  of  his  body,  and 
if  he  should  die  without  heirs  of  his  body  it  should  revert 
to  the  donor,  the  donee  had  an  estate  tail.  ( i  Sheppard's 
Touchstone,  103.)     It  is  not  necessary  that  particular  lan- 
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guage  should  be  used  to  manifest  the  intention  of  a  testa- 
tor, and  a  devise  to  a  person  and  his  heirs  with  a  limitation 
over  in  case  he  die  without  issue  confers  an  estate  tail,  on 
the  ground  that  the  testator  has  used  the  word  "heirs"  in 
the  qualified  and  restricted  sense  of  heirs  of  the  body. 
Jarman  states  the  law  applicable  to  such  a  case  in  the  fol- 
lowing language :  "Where  real  estate  is  devised  over  in  de- 
fault of  heirs  of  the  first  devisee,  and  the  ulterior  devisee 
stands  related  to  the  prior  devisee  so  as  to  be  in  the  course 
of  descent  from  him,  whether  in  the  lineal  or  collateral 
line  and  however  remote,  as  the  prior  devisee  in  that  case 
could  not  die  without  heirs  while  the  devisee  over  exists, 
the  word  'heirs'  is  construed  to  mean  heirs  of  the  body,  and 
accordingly  the  estate  of  the  first  devisee,  by  the  effect  of 
the  devise  over,  is  restricted  to  an  estate  tail,  and  the  es- 
tate of  the  devisee  over  becomes  a  remainder  expectant  on 
that  estate."     (3  Jarman  on  Wills, — 5th  ed. — 96.) 

The  real  estate  in  question  was  devised  to  the  children 
and  their  heirs  of  the  blood  of  the  testator,  which  could 
only  hiean  their  descendants,  and  the  gift  over  was  within 
the  rule  stated.  Under  that  rule  the  estate  of  the  chil- 
dren was  an  estate  tail,  and  the  devise  over  to  brothers  and 
sisters  surviving  at  the  time  any  child  or  his  descendants 
should  die  without  heirs  of  the  testator's  blood  became  a 
remainder  expectant  on  that  estate.  The  testator  referred 
to  issue  of  the  children  indefinitely,  at  any  time,  for  it 
is  only  when  the  words  used  denote  an  extinction  of  the 
specified  issue,  irrespective  of  time  or  any  collateral  circum- 
stances, that  an  estate  tail  would  be  created.  It  is  well  es- 
tablished that  such  words  as  the  testator  used,  if  not  other- 
wise explained  by  the  context,  import  a  general,  indefinite 
failure  of, issue;  and  this  is  shown  to  have  been  in  the 
mind  of  the  testator  in  this  case  when  he  provided  for  a 
failure  of  issue  of  either  of  his  children  or  their  descend- 
ants, as  there  would  be  no  failure  of  issue  so  long  as  there 
were  descendants.    The  testator  said  that,  failing  heirs  of 
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his  blood,  the  estate  should  revert  to  his  other  children 
then  living,  by  which  he  necessarily  meant  living  at  the 
time  of  the  failure  of  issue  of  the  prior  devisees,  or  any  of 
them,  or  their  descendants.  The  word  "children,"  there- 
fore, was  used  in  a  broader  sense  than  descendants  of  the 
testator  in  the  first  degree.  The  word  was  employed  to 
mean  descendants  of  the  testator  at  the  time  of  the  failure 
of  issue  of  the  prior  devisees  or  their  descendants.  The 
gift  over  on  the  failure  of  heirs  of  the  children  of  the 
blood  of  the  testator  became  an  estate  in  remainder  expect- 
ant on  the  estate  tail,  and  could  not  be  regarded  as  an  ex- 
ecutory devise  to  take  effect  on  an  indefinite  failure  of  issue, 
which  would  necessarily  be  void  for  remoteness. 

The  estate  devised  to  the  children  of  the  testator  would 
have  been  an  estate  tail  by  the  common  law,  and  by  sec- 
tion 6  of  the  Conveyance  act  the  children  took  estates  for 
life  and  the  remainder  would  pass  in  fee  simple  to  the 
grandchildren  when  born,  subject  to  be  diminished  by  the 
birth  of  other  heirs  of  the  bodies  of  the  children,  who  might 
be  let  in  successively  at  birth.  (Voris  v.  Sloan,  68  111.  588; 
Butler  V.  Huestis,  68  id.  594;  Frazer  v.  Peoria  County, 
74  id.  282;  Lehndorf  v.  Cope,  122  id.  317;  Welliver  v. 
Jones,  166  id.  80;  Turner  v.  Hause,  199  id.  464;  Win- 
chell  V.  Winchell,  259  id.  471.)  The  statute  operated  to 
destroy  the  entail  supporting  the  remainder,  and  necessarily 
destroyed  the  remainder  expectant  on  the  estate  tail.  The 
statute  operating  upon  the  estate  tail  to  turn  the  entail  into 
a  fee  simple,  all  subsequent  limitations  fell.  It  would  not 
aid  an  understanding  of  the  single  question  involved  to 
state  the  various  transfers  or  incumbrances  of  the  property 
in  detail,  but  with  this  opinion  as  a  guide,  the  chancellor 
will  be  enabled  to  enter  a  decree  in  accordance  with  the 
law  as  to  each  and  every  interest  in  the  property. 

The  decree  is  reversed  and  the  cause  is  remanded  to 
the  circuit  court,  with  directions  to  enter  a  decree  in  ac- 
cordance with  the  views  herein  expressed. 

Reversed  atyi  remanded,  with  directions. 
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Frederick  Barnard  et  ai  Appellants,  vs.  The  City  of 
Chicago,  Appellee. 

Opinion  filed  October  2/,  ipi^ — Rehearing  denied  Dec.  8,  IQ15, 

1.  Municipal  corporations — what  rights  of  the  abutting  owner 
cannot  be  impaired  without  compensation.  Since  the  constitution 
of  1870  the  owner  of  property  abutting  upon  a  street  cannot  have 
his  right  of  ingress  and  egress  or  his  easement  of  light  and  air 
taken  away  or  materially  impaired  by  the  making  of  a  public  im- 
provement unless  he  is  compensated  for  his  injury. 

2.  Damages — the  constitution  of  18/0  takes  away  protection  of 
statutory  authority  to  damage  property.  Under  the  constitution  of 
1870  the  fact  that  a  city  has  statutory  authority  to  pass  an  ordi- 
nance requiring  a  public  improvement  to  be  constructed  in  a  street 
does  not  relieve  the  city  from  liability  for  damages  sustained  by 
abutting  property. 

3.  Same — city  is  liable  for  damage  to  building  caused  by  con- 
structing a  tunnel  in  a  public  street.  Where  the  construction  of  a 
tunnel  in  a  public  street  by  a  street  railway  company  in  obedience 
to  an  ordinance  causes  a  building  on  an  abutting  lot  to  crack  and 
settle  and  become  unsafe,  the  city  is  liable  in  damages,  under  the 
constitution  of  1870,  even  though  the  ordinance  was  passed  by 
statutory  authority,  the  basis  of  the  liability  being  the  interference 
with  the  right  of  the  owner  to  the  full  use  and  enjoyment  of  his 
property,  including  the  buildiiig.  {Rigney  v.  Chicago,  102  111.  64, 
followed;  Otis  Elevator  Co,  v.  Chicago,  263  id.  419,  explained.) 

Cartwright  and  Cooke,  JJ.,  dissenting. 

AppEai<  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  John  Gibbons,  Judge,  presiding. 

Kales,  Kelly  &  Hale,  (Albert  M.  Kales,  and  Wil- 
liam B.  Hale,  of  counsel,)  for  appellants. 

John  W.  Beckwith,  Corporation  Counsel,  (Lee  D. 
Mathias,  William  H.  Sexton,  P.  W.  Sullivan,  and 
William  Dillon,  of  counsel,)  for  appellee. 

Samuel  A.  Ettelson,  Corporation  Counsel,  (George 
E.  Chipman,  John  H.  Passmore,  Roy  S.  Gaskill,  and 
William  Dillon,  of  counsel,)  for  appellee  on  rehearing. 
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Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

The  appellants  sued  the  appellee  in  an  action  on  the 
case.  The  court  sustained  a  demurrer  to  the  declaration 
and  rendered  a  judgment  against  the  plaintiffs  in  bar  of 
the  action  and  for  costs,  from  which  they  have  appealed. 

The  first  count  of  the  declaration  avers  that  the  plain- 
tiffs were  the  owners  of  a  ninety-nine  year  leasehold  estate 
in  certain  premises  in  the  city  of  Chicago  fronting  on  La- 
Salle  street  and  improved  with  a  five-story  and  basement 
brick  and  stone  building  occupied  by  plaintiffs  and  their 
sub-tenants  for  stores  and  offices;  that  on  February  ii, 
1907,  the  city  council  of  the  city  of  Chicago  passed  an 
ordinance  authorizing  the  Chicago  Railways  Company,  a 
street  railway  corporation,  to  construct,  maintain  and  op- 
crate  a  system  of  street  railways  in  the  streets  and  public 
ways  in  the  city  of  Chicago,  and  required  it  to  reconstruct 
a  tunnel  under  the  Chicago  river,  at  LaSalle  street,  accord- 
ing to  the  terms  of  the  ordinance,  to  the  approval  of  the 
commissioner  of  public  works  and  under  the  supervision 
of  the  board  of  supervising  engineers;  that  the  Railways 
Company  accepted  the  ordinance  and  in  May,  1910,  began 
the  reconstruction  of  the  tunnel,  which  was  constructed  in 
and  beneath  the  surface  of  LaSalle  street,  for  a  passage- 
way under  the  Chicago  river  for  its  street  cars;  that  the 
Railways  Company  excavated  in  and  under  LaSalle  street 
for  the  purpose  of  constructing  its  tunnel,  opened  up  and 
obstructed  said  street,  cut  off  access  to  the  plaintiffs'  prop- 
erty, and  caused  the  surface  of  the  street  adjacent  to  the 
plaintiffs'  property  and  the  walls  of  the  plaintiffs'  building 
to  sink,  crack  and  settle  to  such  an  extent  that  it  became 
necessary  for  the  plaintiffs  to  shore  up  and  retain  said 
building  and  support  the  same  and  re-build  the  foundations, 
floors  and  walls  thereof,  and  caused  plaintiffs'  tenants  to 
leave  and  the  building  to  stand,  in  part,  vacant,  whereby 
the  rents  were  lost  to  the  plaintiffs,  and  the  plaintiffs  were 
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obliged  to,  and  did,  expend  and  disburse  large  sums  of 
money  to  restore  said  building  and  prevent  its  destruction ; 
that  by  the  act  of  the  defendant  in  passing  the  ordinance 
for  the  construction  of  the  tunnel,  and  in  causing  the  con- 
struction of  the  tunnel,  the  plaintiffs'  premises  were  dam- 
aged and  the  plaintiffs  have  suffered  damage.  The  second 
count  is  identical  with  the  first,  except  that  it  states  that 
the  plaintiffs'  premises  were  damaged  by  a  great  amount, 
and  that  no  benefit  accrued  to  the  plaintiffs'  property,  or 
any  part  thereof,  by  reason  of  or  resulting  from  the  con- 
struction of  said  tunnel  or  by  the  operation  of  the  com- 
pany's railroad  therein.  The  third  count  is  like  the  other 
two,  except  that  it  charges  that  by  reason  of  said  acts  the 
market  value  of  the  plaintiffs'  premises  was  reduced  by 

§10,000. 

The  allegation  as  to  the  obstruction  of  the  street  and 
of  the  plaintiffs'  access  to  their  building  refers  only  to  a 
temporary  obstruction  during  the  progress  of  the  work, 
from  which  no  damage  is  claimed  to  have  arisen  and  the 
case  is  not  based  on  this  charge.  The  demurrer  raises  the 
question  as  to  the  liability  of  the  city  for  damages  to  build- 
ings abutting  on  a  street  caused  by  excavating  the  street  for 
a  public  improvement  and  thereby  removing  the  lateral  sup- 
port of  the  soil.  The  appellants  concede  that  an  action 
could  not  have  been  maintained  for  such  damages  under 
the  constitution  of  1848.  (Nevins  v.  City  of  Peoria,  41 
III.  502;  City  of  Quincy  v.  Jones,  76  id.  231;  Rigney  v. 
City  of  Chicago,  102  id.  64.)  They  insist,  however,  that 
the  right  to  recover  such  damages  was  conferred  by  the 
constitution  of  1870,  which  provides,  by  section  13  of  arti- 
cle 2,  that  private  property  shall  not  be  taken  or  damaged 
for  public  use  without  just  compensation.  The  correspond- 
ing provision  of  the  constitution  of  1848  was  that  private 
property  should  not  be  taken  and  applied  to  public  use  with- 
out just  compensation,  and  under  that  constitution  it  was 
held  necessary  to  a  recovery  of  compensation  that  there 
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should  have  been  a  direct  physical  invasion  of  the  property. 
Consequential  injuries  to  property  accomplished  without 
physical  contact  were  not  compensated.  {Roberts  v.  City 
of  CfUcago,  26  111.  249 ;  City  of  Chicago  v.  Rumsey,  87  id. 
348.)  To  afford  relief  in  such  cases,  as  was  said  in  Rig- 
ney  v.  City  of  Chicago,  supra,  the  makers  of  the  constitu- 
tion of  1870  inserted  the  provision  just  referred  to.  This 
provision  was  intended  to  afford  redress  in  cases  of  dam- 
ages where  there  was  no  remedy  under  the  constitution  of 
1848,  and  accordingly  in  the  Rigney  case  the  plaintiff  was 
held  entitled  to  damages  for  the  construction  of  a  street 
improvement  more  than  two  hundred  feet  distant  from 
his  property,  on  another  street,  which  made  his  access  to 
the  improved  street  less  convenient.  It  was  said :  "In  all 
cases,  to  warrant  a  recovery  it  must  appear  there  has  been 
some  direct  physical  disturbance  of  a  right,  either  public 
or  private,  which  the  plaintiff  enjoys  in  connection  with 
his  property  and  which  gives  to  it  an  additional  value,  and 
that  by  reason  of  such  disturbance  he  has  sustained  a  spe- 
cial damage  with  respect  to  his  property  in  excess  of  that 
sustained  by  the  public  generally.  In  the  absence  of  any 
statutory  or  constitutional  provisions  on  the  subject  the 
common  law  afforded  redress  in  all  such  cases,  and  we 
have  no  doubt  it  was  the  intention  of  the  framers  of  the 
present  constitution  to  require  compensation  to  be  made 
in  all  cases  where,  but  for  some  legislative  enactment,  an 
action  would  lie  by  the  common  law." 

Owners  of  property  bordering  upon  a  street,  in  addi- 
tion to  the  public  right  of  travel  which  they  enjoy  in  com- 
mon with  all  citizens,  have  certain  private  rights  incidental 
to  their  ownership  of  abutting  property.  Among  these  is 
the  right  of  access  to  and  egress  from  the  property  by  way 
of  the  street,  and  this  right  cannot  now  be  taken  away  or 
materially  impaired  without  compensation  to  the  extent  of 
the  damages  suffered.  {City  of  Clucago  v.  Union  Bidld- 
ing  Ass'n,  102  111.  379;  Illinois  Malleable  Iron  Co.  v.  Lin^ 
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coin  Park  Comrs.  263  id.  446.)  Another  such  right,  of 
which  the  abutting  owner  may  not  now  be  deprived  with- 
out compensation,  is  that  of  having  light  and  air  from  the 
public  highway,  unobstructed  by  any  encroachment  on  the 
street.  (Field  v.  Barling,  149  111.  556.)  As  has  been 
seen,  under  the  constitution  of  1848  these  rights  were  not 
protected  from  destruction  in  the  making  of  public  im- 
provements. If  the  body  of  the  property  itself  was  not 
interfered  with,  these  incorporeal  rights  might  be  wholly 
destroyed.  Since  the  constitution  of  1870,  any  change  in 
a  street  which  has  injuriously  aflfected  the  access  to  abut- 
ting property  has  given  a  right  of  action  to  the  owner  for 
the  damage  to  his  property.  (City  of  Elgin  v.  Baton,  83 
HI.  535;  Chapman  v.  City  of  Staunton,  246  id.  394;  Vil- 
lage of  Grant  Park  v.  Trah,  218  id.  516;  Shrader  v.  Cleve- 
land, Cincinnati,  Chicago  and  St.  Louis  Raikvay  Co.  242 
id.  227.)  So  the  construction  of  an  elevated  railroad  in 
a  public  street,  whereby  access  to  the  street,  the  view 
and  the  passage  of  light  and  air  over  the  street  were  ob- 
structed,— ^the  effect  of  all  of  which  was  to  depreciate  the 
value  of  abutting  property, — gave  a  cause  of  action  to  the 
owner  for  the  damages  occasioned  by  such  loss  of  access, 
air,  light  and  view.  Aldis  v.  Union  Elevated  Railroad  Co. 
203  111.  567. 

The  appellants  had  a  right  to  the  undisturbed  occupa- 
tion and  enjoyment  of  their  property  and  they  were  de- 
prived of  this  right.  In  the  absence  of  any  statute  they 
had  clearly  a  right  of  action  against  the  person  depriving 
them  of  this  right,  for  in  the  absence  of  statutory  authority 
the  construction  of  the  street  railway  and  the  tunnel  in  the 
street  was  a  public  nuisance,  (Metropolitan  City  Railway 
Co,  V.  City  of  Chicago,  96  111.  620;  People  v.  City  of 
St.  Louis,  5  Gilm.  351;)  and  for  damages  occasioned  by 
a  public  nuisance  anyone  who  sustains  special  damage  dif- 
ferent from  that  common  to  all  may  maintain  an  action. 
(Wylie  V.  Elwood,  134  111.  281.)     To  the  appellants'  ac- 
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tionj  therefore,  the  only  defense  is  that  the  city  was  au- 
thorized by  statute  to  pass  the  ordinance  under  which  the 
work  was  done.  Before  the  constitution  of  1870  this  would 
have  been  a  complete  defense,  for  acts  authorized  to  be 
done  by  a  valid  act  of  the  legislature,  performed  with  due 
care  and  skill,  in  conformity  with  the  provisions  of  the  act, 
could  not  be  made  the  ground  of  an  action,  however  great 
the  damage  done.  Since  the  constitution  of  1870,  however, 
the  power  of  the  legislature  has  been  restricted  and  the. 
statute  constitutes  no  defense  where  property  has  been  dam- 
aged for  public  use. 

There  is  no  doubt,  under  the  averments  of  the  declara- 
tion, that  the  appellants'  property  was  damaged  by  the  con- 
struction of  the  tunnel  or  that  the  tunnel  was  constructed 
for  a  public  use.  The  appellants  had  improved  their  lot  by 
building  on  it  with  reference  to  the  street  as  it  existed  at 
the  time,  and  they  had  the  right  to  the  use  and  enjoyment 
of  the  building  as  well  as  the  lot.  Any  person  excavating 
the  public  street  without  statutory  authority  created  a  nui- 
sance, and  if  the  appellants'  building  fell  into  the  excava- 
tion an  action  at  common  law  could  be  maintained  for  the 
damages.  The  right  of  an  abutting  owner  in  the  soil  of 
the  street  for  the  support  of  his  building  does  not  deter- 
mine the  question  of  the  appellee's  liability.  The  basis  of 
the  appellants'  action  is  the  deprivation  of  their  right  to 
the  use  and  enjoyment  of  their  property  free  from  disturb- 
ance. No  one  could  interfere  with  their  premises  by  dig- 
ging away  the  support  of  their  building  and  defend  an 
action  for  damages  on  the  ground  that  the  appellants  had 
no  legal  right  to  such  support,  unless  such  person  could 
show  a  legal  right  to  make  the  excavation.  Such  authority 
could  be  derived  only  from,  a  statute.  No  one  may  right- 
fully interfere  with  the  use  and  enjoyment  of  abutting  prop- 
erty by  making  changes  in  the  street,  whether  by  altering 
the  grade,  erecting  structures  or  making  excavations,  ex- 
cept when  acting  under  the  authority  of  an  act  of  the  legis- 
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lature.  Such  an  act  confers  the  right  to  make  the  changes 
in  the  street,  but  since  the  constitution  of  1870  compensa- 
tion is  required  for  the  damages.  In  Chicago  and  Western 
Indiana  Railroad  Co.  v.  Ayres,  106  111.  511,  it  was  said 
that  the  conclusion  reached  in  the  Rigney  case  was,  "that 
under  this  constitutional  provision  a  recovery  may  be  had 
in  all  cases  where  private  property  has  sustained  a  substan- 
tial damage  by  the  making  and  using  an  improvement  that 
is  public  in  its  character;  that  it  does  not  require  that  the 
damage  shall  be  caused  by  a  trespass  or  an  actual  physical 
invasion  of  the  owner's  real  estate,  but  if  the  construction 
and  operation  of  the  railroad  or  other  improvement  is  the 
cause  of  the  damage,  though  consequential,  the  party  dam- 
aged may  recover." 

The  doctrine  of  the  Rigney  case,  it  was  said  in  Otis 
Elevator  Co.  v.  City  of  Chicago,  263  111.  419,  has  not  been 
modified,  limited,  extended  or  departed  from  in  any  degree. 
That  doctrine,  it  is  there  said,  is,  that  it  was  intended  by 
the  constitution  to  afford  a  remedy  for  damages  resulting 
from  an  act  done  with  legislative  authority  where,  in  the 
.absence  of  such  authority,  there  would  have  been  a  right 
of  action  at  common  law.  In  that  case  the  premises  of  the 
plaintiff  were  depreciated  in  value  by  the  elevation  of  the 
railroad,  but  there  would  have  been  no  cause  of  action  at 
common  law.  The  railroad  company  was  upon  its  own 
right  of  way,  and  was  under  no  obligation,  by  contract  or 
statute,  to  maintain  the  switch  connection.  It  needed  no 
statutory  authority  for  the  elevation  or  depression  of  its 
track,  and  if  it  destroyed  the  switch  connection  with  the 
plaintiff's  foundry  and  machine  shop  it  had  violated  no 
right  of  the  plaintiff.  In  the  present  case,  in  the  absence 
of  statutory  authority  for  the  construction  of  the  tunnel 
in  the  street,  there  would  have  been  a  right  of  action  for 
the  damages  to  the  appellants'  building.  The  effect  of  the 
constitutional  provision,  under  the  decision  in  the  Rigney 
870-3 
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case,  is  to  take  away  the  protection  of  the  legislative  au- 
thority. 

The  various  counts  of  the  declaration  stated  a  good 
cause  of  action  and  the  demurrer  should  have  been  over- 
rided. 

The  judgment  is  reversed  and  the  cause  remanded  to 
the  circuit  court,  with  directions  to  overrule  the  demurrer 
to  the  declaration. 

Reversed  and  remanded,  with  directions, 

Cartwright  and  Cooke,  JJ.,  dissenting. 


Clarence  I.  Peck  et  al.  Appellee's,  vs.  The  Chicago 
Railways  Company,  Appellant. 

Opinion  Hied  October  27,  ipi^. 

1.  Damages — when  expenses  incurred  in  effort  to  reduce  dam- 
ages  s}\ould  he  allowed.  Where  a  street  railway  company,  acting 
in  obedience  to  an  ordinance,  constructs  a  tunnel  in  a  public  street, 
expenses  incurred  by  the  owner  of  an  abutting  building  in  good 
faith  and  the  exercise  of  reasonable  and  prudent  judgment  in  an 
effort  to  reduce  damages  by  putting  the  building  on  jacks  and  at- 
tempting to  sustain  it  during  the  progress  of  the  work  should  be 
allowed  as  part  of  the  damages  recoverable  from  the  street  rail- 
way company. 

2.  Same — when  damages  must  be  estimated  under  same  rules 
as  apply  on  petition  to  condemn.  In  an  action  by  the  owner  of  a 
building  against  a  street  railway  company  for  injury  to  the  build- 
ing sustained  while  the  company  was  constructing  a  tunnel  in  the 
abutting  street,  if  the  declaration  charges  no  negligence  as  to  the 
manner  in  which  the  improvement  was  made  or  the  work  was  done, 
the  damages  must  be  estimated  under  the  same  rules  as  apply  upon 
a  petition  to  condemn  property. 

3.  Same — fact  that  street  railway  company  is  acting  under  an 
ordinance  does  not  relieve  it  from  liability.  The  fact  that  a  street 
railway  company,  in  constructing  a  tunnel  in  a  public  street,  is  act- 
ing under  authority  of  a  city  ordinance,  does  not  exempt  it  from 
liability  for  damage  to  a  building  on  an  abutting  lot  caused  by  the 
construction  of  the  improvement.  {Barnard  v.  City  of  Chicago, 
ante,  p.  27,  followed.) 
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4.  Same — damage  for  loss  of  rent  #/  building  during  construe- 
Hon  of  improvement  not  recoverable.  In  the  absence  of  any  com- 
plaint as  to  want  of  skill  or  of  unreasonable  delay  in  constructing 
a  public  improvement  in  a  street,  damages  are  not  recoverable 
against  the  city,  or  one  acting  under  its  authority,  for  the  loss  of 
rents  of  an  abutting  building  during  the  time  the  improvement  was 
being  made. 

5.  Same — extent  to  which  cost  of  restoration  and  loss  of  rents 
may  be  shown.  In  an  action  for  damages  to  an  abutting  building 
from  the  construction  of  a  public  improvement  in  the  street  the 
true  measure  of  damages  is  the  difference  in  the  value  of  the  prop- 
erty before  and  after  the  improvement,  but  the  loss  of  rental  value 
after  the  improvement  and  the  cost  of  restoration  of  the  building 
may  be  given  in  evidence  as  showing  damages.  (FitsSimons  & 
Connell  Co.  v.  Braun  &  Fitts,  199  111.  390,  criticised;  Carter  v. 
Cairo,  Vincennes  and  Chicago  Railway  Co.  240  id.  152,  explained.) 

Cartwright  and  Cooke,  JJ.,  dissenting. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Richard  S.  Tuthill,  Judge,  presiding. 

Charles  L.  Mahony,  and  Timothy  J.  Fell,  (John 
R.  GuiLLiAMS,  W.  W.  GuRLEY,  and  Frank  L.  Kriete,  of 
counsel,)  for  appellant. 

Adams,  Follansbee,  Hawley  &  Shorey,  (George  A. 
FoLLANSBEE,  George  H.  Peaks,  and  Fred  Barth,  of  coun- 
sel,) for  appellees. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

The  appellees  were  the  owners  of  a  three-story  and 
basement  brick  building  on  the  east  side  of  LaSalle  street 
and  the  south  bank  of  the  Chicago  river,  in  the  city  of 
Chicago.  The  appellant,  under  the  authority  of  an  ordi- 
nance of  the  city,  engaged  in  the  reconstruction  of  a  tun- 
nel under  the  river.  In  doing  the  work  an  excavation  was 
made  in  LaSalle  street.  Water  from  the  river  was  permit- 
ted to  flow  into  the  excavation  and  to  permeate  the  soil  and 
undermine  the  appellees'  lot.  Dynamite  was  also  used,  the 
explosion  of  which  shook  and  jarred  the  appellees'  build- 
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ing.  The  result  of  the  Operations  of  the  appellant  was  that 
appellees'  building  was  damaged,  for  which  they  brought 
suit  in  the  circuit  court  and  recovered  a  judgment  for 
$11,500.  A  constitutional  question  being  involved,  the  ap- 
pellant has  appealed  directly  to  this  court. 

The  appellant  contests  its  liability  on  the  same  grounds 
as  were  urged  in  the  case  of  Barnard  v.  City  of  Chicago, 
(ante,  p.  27,)  but  for  the  reasons  given  in  the  opinion  in 
that  case  the  judgment  cannot  be  reversed  on  those  grounds. 

The  excavation  of  the  street  was  begun  in  September, 
1909,  and  continued  through  19 10  and  a  part  of  191 1. 
During  the  progress  of  the  work  the  building  having  be- 
gun to  settle,  the  appellees  caused  it  to  be  put  upon  jack- 
screws,  but  later  they  were  notified  by  the  commissioner  of 
buildings  that  the  building  was  in  danger  of  immediate  col- 
lapse and  would  be  closed  both  to  the  occupants  and  the 
public.  Afterward  the  tenants  moved  out,  the  appellees 
took  possession  of  the  building,  parts  of  the  walls  were 
taken  down  and  temporary  repairs  were  made.  Evidence 
was  introduced  as  to  the  cost  of  the  work  done  to  sustain 
the  building,  the  cost  of  the  temporary  repairs  made,  the 
rental  value  before  such  repairs  were  made  and  afterward, 
the  loss  of  rent,  the  cost  of  taking  down  thfe  temporary 
walls  and  restoring  the  brick  walls,  and  the  loss  of  rent 
during  the  time  occupied  in  removing  the  temporary  re- 
pairs and  restoring  the  building. 

No  part  of  the  appellees'  property  has  been  taken  for 
the  public  use.  The  claim  is  made  that  the  appellant,  in 
making  a  public  improvement  in  the  street  under  lawful 
authority  from  the  city,  has  damaged  the  appellees'  prop- 
erty for  the  public  use.  In  such  case  the  difference  in  the 
market  value  of  the  property  before  and  after  the  im- 
provement ordinarily  furnishes  the  measure  of  damages. 
(Schroeder  v.  City  of  Joliet,  189  111.  48.)  The  case  of  Os- 
good V.  City  of  Chicago,  154  111.  194,  was  an  action  for 
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damages  caused  by  the  construction  of  a  bridge,  viaduct 
and  approaches  in  the  streets  adjoining  the  plaintiff's  prop- 
erty. None  of  the  property  was  taken  and  the  only  claim 
was  for  damages  by  reason  of  the  improvement.  It  was 
contended  that  the  measure  of  damages  was  the  value  of 
the  building  on  the  premises  when  work  was  begun  on  the 
improvement  and  the  loss  of  rent  by  being  obstructed  in  its 
use  from  that  time  until  the  building  was  torn  down.  "On 
the  contrary,"  the  court  said,  "by  the  repeated  decisions  of 
this  court  the  true  measure  of  damages  in  every  such  case 
is  the  depreciation  in  the  fair  market  value  of  the  property 
caused  by  the  construction  of  the  improvement.  If  there 
is  no  depreciation  there  is  no  damage.  As  said  in  the 
Springer  case,  supra:  'In  other  words,  if  the  fair  market 
value  of  the  property  is  as  much  immediately  after  the 
construction  of  the  improvement  as  it  was  before  the  im- 
provement was  made,  no  damage  has  been  sustained  and 
no  recovery  can  be  had.'  The  damage  is  the  difference  in 
the  value  of  the  property,  as  a  whole,  before  and  after  the 
improvement."  So  in  Beidler  v.  Sanitary  District  of  Chi- 
cago, 211  111.  628,  it  was  said  that  the  measure  of  damages 
is  the  difference  in  the  value  of  the  property  before  the 
improvement  was  constructed  and  the  value  of  the  prop- 
erty after  the  improvement  was  completed,  and  it  was  held 
that  the  measure  of  damages  to  abutting  lot  owners  from 
the  lowering  of  the  water  level  in  dock  canals  by  the  con- 
struction of  the  drainage  canal  was  not  the  expense  of 
deepening  the  canals  and  remodeling  the  docks,  but  the  dif- 
ference in  the  market  value  of  their  property  before  and 
after  the  construction  of  the  drainage  canal.  A  somewhat 
different  question,  however,  is  presented  in  the  present  case. 
At  the  commencement  of  the  work  the  contractor  notified 
appellees  that  he  was  about  to  commence  work  on  the  tun- 
nel and  advised  them  to  brace  and  protect  their  building  so 
as  to  prevent  injury  to  it,  and  later  they  received  a  similar 
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notice  and  warning  from  the  building  commissroner.  They 
afterward  incurred  expense  in  having  the  building  put  on 
jack-screws  and  in  trying  to  sustain  it  during  the  progress 
of  the  work. 

The  appellant  insists  that  it  was  the  appellees^  duty  to 
make  reasonable  efforts  to  render  the  injury  as  small  as 
possible,  and  that  if  they  had  made  greater  efforts  they 
could  have  reduced  the  damage  to  their  building.  The  ap- 
pellees concede  that  it  was  their  duty  to  endeavor  to  reduce 
the  damage,  and  claim  that  they  should  recover  their  rea- 
sonable expenditures  for  that  purpose.  A  person  injured 
by  another's  breach  of  contract  or  tort  is  bound  to  use  rea- 
sonable care  to  render  the  injury  as  light  as  possible  and 
to  protect  himself  from  unnecessary  injury.  (Dobbiits  v. 
Duquid,  65  111.  464 ;  Toledo,  Peoria  and  Warsaw  Railway 
Co,  V.  Pindar,  53  id.  447 ;  Sutherland  on  Damages,  sec.  88. ) 
Expenses  reasonably  and  prudently  incurred  in  good  faith 
in  making  a  proper  effort  to  diminish  the  loss  may  be  re- 
covered, whether  the  effort  is  successful  or  not.  {Atwood 
V.  Boston  Fonvarding  Co.  185  Mass.  557;  BUis  v.  Hilton, 
78  Mich.  150;  I  Sutherland  on  Damages,  sec.  67.)  It  is 
true  that  in  this  case  there  is  no  breach  of  contract  or  tort. 
The  declaration  makes  no  charge  of  negligence  or  com- 
plaint as  to  the  manner  in  which  the  improvement  was 
made  or  the  skillfulness  with  which  the  labor  upon  it  was 
performed.  The  damages  must  therefore  be  estimated  un- 
der the  same  rules  as  upon  a  petition  to  condemn  the  prop- 
erty. We  see  no  reason  why  a  different  rule  should  pre- 
vail in  such  a  case,  and  if  from  the  evidence  it  appears  that 
expenses  were  incurred  by  the  appellees  in  good  faith  and 
the  exercise  of  a  reasonable  and  prudent  judgment  in  an 
effort  to  reduce  the  damages,  those  expenses  should  be  re- 
garded as  a  part  of  the  damages  to  their  property. 

The  appellant  asked  for  an  instruction  declaring  the  dif- 
ference in  market  value  to  be  the  measure  of  damages,  but 
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because  it  omitted  reference  to  the  appellees'  expenses  in- 
curred in  an  effort  to  diminish  the  damages  it  was  prop- 
erly refused. 

The  third  instruction  given  for  the  appellees  ought  to 
have  been  refused  because  it  permitted  a  recovery  for  "such 
reasonable  cost  as  a  reasonably  prudent  man  in  good  faith, 
in  the  exercise  of  ordinary  judgment  under  similar  or  like 
circumstances,  would  have  expended  in  endeavoring  to  pre- 
vent or  reduce  such  damages,"  instead  of  such  reasonable 
cost  as  the  appellees  reasonably,  prudently  and  in  good 
faith  had  expended.  We  do  not  approve  of  the  attempted 
definition  of  temporary  and  permanent  injuries  attempted 
in  this  instruction,  though  possibly  it  was  not  misleading. 
It  was  not  appropriate  to  the  facts  and  should  not  have 
been  given.  The  tunnel  was  a  permanent  structure,  the 
damage  done  by  it  was  done  once  for  all,  and  was  not  re- 
current but  was  permanent. 

Instructions  8,  9,  10,  12,  13  and  15  given  for  the  appel- 
lees were  erroneous.  No.  8  stated  that  the  appellees  were 
entitled  to  recover  the  cost  of  removing  the  temporary  re- 
pairs and  restoring  the  building  and  its  foundations  to  the 
,  condition  in  which  they  were  before  the  injury  occurred ; 
No.  9,  that  the  appellees  were  entitled  to  recover  the  rea- 
sonable value  of  the  use  of  the  premises  during  the  time 
the  building  is  untenantable  while  it  is  being  restored; 
No.  10,  that  the  appellees  were  entitled  to  recover  the  loss 
in  rental  value  of  the  building  until  the  foundations  and 
underlying  soil  shall  have  become  sufficiently  settled  and 
solidified  that  it  can  be  restored;  No.  12,  that  the  appel- 
lees were  entitled  to  recover  the  value  of  the  use  of  the 
premises  during  the  time  they  were  engaged  in  making  the 
temporary  repairs;  No.  13,  that  the  appellees  were  entitled 
to  recover  the  reasonable  cost  of  such  temporary  repairs  as 
were  necessary  to  make  the  building  tenantable;  No.  15, 
(hat  the  measure  of  damages  in  case  of  a  temporary  injury 
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is  the  amount  expended  in  endeavoring  to  prevent  injury 
or  reduce  damages,  plus  the  cost  of  temporary  repairs,  plus 
the  cost  of  restoring  the  premises  to  the  condition  in  which 
they  were  before  the  injury,  plus  also  all  unavoidable  losses 
of  rents  which  were  the  natural  and  proximate  consequence 
of  the  injury.  The  loss  of  rental  value  after  the  comple- 
tion of  the  improvement  and  the  cost  of  restoration  are 
proper  to  be  given  in  evidence  as  showing  the  damages, 
but,  as  has  already  been  said,  the  measure  of  damages  is 
the  difference  in  value  of  the  property  before  and  after  the 
improvement.  In  FitzSimons  &  Connell  Co.  v.  Braun  & 
Pitts,  199  111.  390,  it  is  stated  that  the  cost  of  repairing  the 
building  and  restoring  it  to  its  former  condition  was  the 
true  measure  of  the  damages ;  but  this  is  at  variance  with 
the  rule  which  has  been  frequently  announced  by  this  court, 
not  only  in  the  cases  heretofore  cited  but  in  many  others,  a 
number  of  which  are  cited  in  Beidler  v.  Sanitary  District 
of  Chicago,  supra.  In  Carter  v.  Cairo,  Vincennes  and  Chi- 
cago  Railway  Co.  240  111.  152,  the  rule  was  immaterial, 
because  there  it  conclusively  appeared  that  the  cost  of  res- 
toration was  greater  than  the  value  of  plaintiff's  property. 
For  the  loss  of  rents  during  the  continuance  of  the  work 
the  appellees  were  without  remedy.  The  action  of  the  city 
or  the  appellant  was  not  wrongful  or  illegal.  There  is  no 
complaint  of  want  of  skill  or  unreasonable  delay  in  the  per- 
formance of  the  work.  Inconvenience,  expense  or  loss  of 
business  necessarily  occasioned  to  the  owners  of  abutting 
property  during  the  progress  of  the  work  by  the  construc- 
tion of  a  public  improvement  in  a  street  give  no  cause  of 
action  against  a  municipality,  {Osgood  v.  City  of  Chicago, 
supra;  Lefkovitz  v.  City  of  Chicago,  238  111.  23 ;  Chicago 
Flour  Co.  V.  City  of  Chicago,  243  id.  268;)  consequently 
they  give  no  cause  of  action  against  the  appellant,  which 
acts  under  the  authority  of  the  city.  The  cases  cited  are 
cases  where  th^  inconvenience  and  loss  arose  from  depri- 
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vation  of  access  to  the  property  by  reason  of  the  obstruction 
in  the  street,  but  the  same  rule  applies  to  any  case  of  tem- 
porary consequential  interference  with  the  use  of  property 
by  the  making  of  a  public  improvement. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Cartwright  and  Cooke,  JJ.,  dissenting. 


Charles  Morrison,  Appellee,  vs.  Stephen  A.  Miles  et  al. 

Appellants. 

Opinion  Hied  October  2/,  ipi^— Rehearing  denied  Dec.  p,  ipi^. 

1.  Deeds — when  a  purchaser  is  charged  with  notice  of  misde- 
scription in  deed.  Where  a  recorded  deed  contains  a  metes-and- 
bounds  description  of  land,  followed  by  the  statement,  "conveying 
55.15  acres,  and  is  a  part  of  the  northeast  fractional  one- fourth  of 
section  20,  township  2,  south,  range  11,  west,"  and  the  purchaser 
takes  possession  of  a  tract  of  the  same  shape  and  size  in  such 
quarter  section  and  remains  in  possession  thereof  for  years,  a  pur- 
chaser of  the  land  is  charged  with  notice  of  a  mistake  in  the  be- 
ginning point  of  the  metes-and-bounds  description,  the  effect  of 
which  was  to  put  the  tract  described  in  section  21. 

2.  Equity — when  rule  precluding  relief  against  mistake  in  a 
written  description  does  not  apply.  The  rule  which  precludes  a 
court  of  equity  from  granting  relief  against  mistakes  of  descrip- 
tion in  a  written  conveyance  does  not  apply  where  the  purchaser 
against  whom  the  relief  is  sought  had  notice  of  the  mistake  and 
of  the  land  intended  to  be  conveyed. 

3.  The  other  questions  involved  are  controlled  by  the  decision 
in  Kolmer  v.  Miles,  {ante,  p.  20.) 

Appeai.  from  the  Circuit  Court  of  Monroe  county ;  the 
Hon.  George  A.  Crow,  Judge,  presiding. 

B.  R.  Burroughs,  Joseph  W.  Rickert,  Brownrigg  & 
Mason,  and  E.  E.  SchnEpp,  for  appellants. 

W11.LIAM  R.  Morrison,  and  Turner  &  Holder,  for 
appellee. 
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Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  was  a  bill  filed  by  appellee  in  the  circuit  court  of 
Monroe  county  for  the  partition  of  certain  farm  lands. 
The  chief  question  necessary  for  a  decision  is  the  construc- 
tion of  the  will  of  Stephen  W.  Miles.  The  court  entered 
a  decree  construing  that  will  and  finding  that  appellee  and 
four  of  the  children  of  said  Miles  were  the  tenants  in  com- 
mon, in  fee  simple,  of  the  premises  in  question,  and  order- 
ing the  partition  of  the  land  accordingly.  From  that  de- 
cree this  appeal  was  taken. 

The  land  is  a  part  of  that  of  which  Stephen  W.  Miles 
died  seized.  The  interest  of  one  of  the  devisees  who  took 
under  the  will  became  vested  in  Conrad  Kolmer,  who  con- 
veyed his  interest  in  part  of  the  land  to  Henry  Kolmer,  and 
his  interest  in  another  portion  (containing  about  98  acres) 
to  the  appellee  herein,  Charles  Morrison. 

The  will  in  this  case  is  the  same  will  that  was  construed 
by  this  court  in  Kolmer  v.  Miles,  {ante,  p.  20,)  and  the 
conclusion  reached  in  that  case  must  control  on  the  ques- 
tions raised  as  to  the  proper  construction  of  the  will,  and 
the  decree  herein  must  be  reversed  for  the  reasons  there 
stated. 

Another  question,  however,  is  raised  in  this  case  which 
was  not  involved  in  the  one  just  referred  to.  Appellants 
introduced  in  evidence  a  deed  from  William  T.  Ditch,  sole 
executor  of  the  will  of  Stephen  W.  Miles,  conveying  a 
portion  of  the  property  here  in  question  to  Mary  E.  Quick, 
dated  in  April,  1881,  and  duly  recorded  that  same  month. 
This  deed  contains  a  metes-and-bounds .  description,  and 
following  the  said  description  is  the  statement,  "conveying 
55.15  acres,  and  is  a  part  of  the  northeast  fractional  one- 
fourth  of  section  20,  township  2,  south,  range  11,  west." 
The  description  by  metes  and  bounds  commenced  at  a  point 
11.30  chains  north  of  the  quarter  section  corner  between 
sections  20  and  21  in  said  township  and  range,  and  de- 
scribed a  tract  which  according  to  the  courses  given  would 
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not  lie  in  the  northeast  quarter  of  section  20  but  in  the 
northwest  quarter  of  section  21.  Certain  testimony  was 
introduced  tending  to  show  that  the  land  actually  intended 
to  be  transferred  by  the  executor's  deed,  and  which  was 
occupied  by  Mary  E.  Quick  thereafter  until  her  death,  in 
191 3>  was  a  tract  having  the  same  courses  and  distances 
for  its  metes  and  bounds  as  described  in  the  deed,  except 
that  it  commenced  1 1 :30  chains  north  of  the  center  of 
section  20  instead  of  at  the  point  described  in  the*  deed. 
Mary  E.  Quick  was  formerly  the  widow  of  said  Stephen 
W.  Miles.  In  1907  she  conveyed  to  her  three  sons,  Ed- 
ward, Stephen  and  Horine,  and  her  daughter,  Leonore  Gib- 
ler,  her  interest  in  all  the  lands  assigned  to  her  as  home- 
stead and  dower,  subject  to  her  life  estate  therein.  The 
evidence  shows  that  the  55.15  acres  of  land  intended  to 
be  conveyed  by  the  executor's  deed  was  a  part  of  the  land 
so  set  off  to  her  for  dower  and  that  it  was  sold  by  the 
executor  in  order  to  raise  money  to  settle  claims  against 
the  estate. 

Counsel  for  appellee  contend  that  even  though  the  trial 
court  was  in  error  as  to  the  construction  to  be  put  upon 
the  will  of  Stephen  W.  Miles,  no  relief  can  be  obtained  by 
appellants  as  to  said  55.15-acre  tract  on  account  of  the  mis- 
description in  said  deed.  They  base  this  contention  on  the 
rule  frequently  laid  down  in  this  court,  that  in  case  of  a 
mistake  in  a  written  description,  as  against  bona  fide  pur- 
chasers for  valuable  consideration  without  notice,  courts  of 
equity  will  grant  no  relief.  (Sickmon  v.  Wood,  69  111. 
329;  Knobloch  v.  Mueller,  123  id.  554;  Boone  v.  Gra- 
ham, 215  id.  511.)  This  rule  might  be  invoked  in  this 
case  if  the  record  did  not  show  that  appellee  had  notice. 
But  it  has  repeatedly  been  held  that  if  the  record  discloses 
facts  from  which  the  prospective  purchaser  might  have  had 
notice  "had  he  not  willfully  or  negligently  shut  his  eyes 
against  those  lights  which  with  proper  observation  would 
have  led  him  to  knowledge,"  he  will  be  charged  with  no- 
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tice.  (Doyle  v.  Teas,  4  Scam.  202;  Chicago,  Rock  Island 
and  Pacific  Railroad  Co.  v.  Kennedy,  70  111.  350;  Morri- 
son V.  Kelly,  22  id.  609;  Blake  v.  Blake,  260  id.  70.) 
When  a  description  in  a  deed  is  erroneous  and  it  is  appar- 
ent what  the  error  is,  the  record  is  constructive  notice  of 
the  deed  as  to  the  land  intended  to  be  described;  and  so 
the  record  of  a  deed  describing  the  premises  by  an  impos- 
sible sectional  number  is  sufficient  to  put  a  purchaser  from 
the  same  grantor  upon  inquiry  and  may  charge  him  with 
notice  of  the  grant  actually  made  or  intended  to  be  made. 
(2  Jones  on  Real  Property,  sec.  1437.)  Mrs.  Quick  re- 
mained in  possession  for  years  under  the  deed,  which,  to- 
gether with  the  record  thereof,  was  certainly  sufficient  to 
put  the  purchaser,  and  all  claiming  under  her,  upon  notice 
as  to  the  land  that  was  actually  intended  to  be  conveyed. 
Under  very  similar  errors  in  the  descriptions  in  deeds  this 
court  held  the  recording  of  such  deeds  a  sufficient  notice 
of  the  grant  actually  made  or  intended  to  be  made,  in  Mer- 
rick V.  Wallace,  19  111.  486,  and  Citizen* s  Nat,  Bank  v. 
Dayton,  116  id.  257.  The  facts  in  the  last  case,  especially, 
are  almost  "on  all  fours"  with  those  in  the  case  at  bar. 
The  reasoning,  also,  in  Bent  v.  Coleman,  89  111.  364,  and 
in  Slocum  v.  O'Day,  174  id.  215,  and  Weigel  v.  Green,  218 
id.  227,  tends  to  support  the  conclusion  that  this  description 
in  the  deed  as  recorded,  in  connection  with  the  fact  that 
the  purchaser  remained  in  possession  thereunder  for  so 
many  years,  was  sufficient  to  make  it  the  duty  of  any  pur- 
chaser thereafter  to  inquire  into  the  true  state  of  facts  as 
to  the  land  actually  intended  to  be  conveyed  by  said  deed. 
We  have  considered  the  only  questions  raised  by  coun- 
sel. For  the  reasons  already  suggested,  the  decree  will  be 
reversed  and  the  cause  remanded  for  further  proceedings 
in  harmony  with  the  views  herein  expressed. 

Reversed  and  remanded. 
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John  A.  Fors  et  aL  Appellees,  vs.  A.  E.  Anderson  et  al. 

Appellants. 

Opinion  Hied  October  27,  ipi^ — Rehearing  denied  Dec.  g,  ipi§. 

1.  Injunction — a  court  of  equity  may  enjoin  the  obstruction  of 
a  public  highway.  A  court  of  equity  may  enjoin  the  obstruction  of 
a  public  highway  where  the  right  is  clear  and  appertains  to  the 
public  or  where,  an  individual  is  injuriously  and  directly  affected 
by  the  obstruction  in  a  manner  and  degree  different  from  the  pub- 
lic at  large. 

2.  Same — injury  need  not  be  so  great  as  to  be  beyond  possibil- 
ity of  compensation.  While  the  complainants'  right  must  be  clear 
to  authorize  the  enjoining  of  an  obstruction  in  a  public  highway 
and  it  must  appear  that  the  obstruction  of  the  easement  will  be  an 
irreparable  injury,  yet  it  is  not  required  that  the  easement  be  abso- 
lutely necessary  or  that  the  injury  be  so  great  as  to  be  beyond  the 
possibility  of  compensation  in  damages. 

3.  Same — when  highway  commissioners  are  proper  parties  com- 
plainant. Highway  commissioners  are  proper  parties  complainant 
to  a  bill  to  enjoin  the  obstruction  of  public  highways,  even  though 
part  of  the  land  embraced  in  the  highways  was  originally  platted 
as  part  of  a  village,  where  the  owners  of  such  land  constructed 
their  fences  so  as  to  allow  the  land  to  be  in  the  highways,  which 
have  been  extensively  traveled  by  the  public  and  accepted  and 
worked  by  the  highway  commissioners  for  more  than  thirty  years. 

4.  Same — when  individuals  are  proper  parties  to  bill  to  enjoin 
obstruction  of  highzvays.  Individuals  who  own  land  abutting  upon 
a  road  and  who  have  built  their  fences  and  erected  their  buildings 
with  reference  to  the  road  as  a  means  of  access  to  and  egress  from 
the  property  are  proper  parties  complainant  in  a  bill  to  enjoin  the 
obstruction  of  such  roads. 

5.  Appeals  and  errors — when  decree  will  not  be  reversed  for 
misjoinder  of  parties.  If  part  of  the  complainants  in  a  bill  to  en- 
join the  obstruction  of  public  highways  are  proper  parties  and  are 
entitled,  under  the  facts,  to  the  relief  decreed,  the  decree  will  not 
be  reversed  because  of  the  misjoinder,  as  parties  complainant,  of 
two  individuals  whose  injury  is  not  shown  to  be  different  in  kind 
or  degree  from  that  of  the  public  at  large,  neither  of  them  owning 
any  land  adjacent  to  the  highways. 

Appeal  from  the  Circuit  Court  of  Henry  county;  the 
Hon.  Emery  C.  Graves,  Judge,  presiding. 
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Walker,  Ingram  &  Sweeney,  (Henry  Waterman, 
of  counsel,)  for  appellants. 

Sturtz  &  EwAN,  and  Almon  H.  Linn,  for  appellees. 

Mr.  Chief  Justice  Farmer  delivered  the  opinion  of 
the  court : 

This  is  an  appeal  from  a  decree  for  a  perpetual  injunc- 
tion restraining  the  defendants  to  the  bill,  appellants  here, 
from  closing  or  obstructing  two  alleged  public  highways 
and  ordering  the  removal  of  certain  obstructions  placed  in 
one  of  them.  The  bill  was  filed  by  John  A.  Fors,  Lewis 
SchmoU  and  Bengt  Anderson,  as  commissioners  of  high- 
ways of  Andover  township,  Henry  county,  and  John  A. 
Charlson,  George  W.  Anderson  and  A.  G.  Anderson,  own- 
ers of  lots  in  the  village  of  Andover,  and  Carl  J.  Westring, 
who  owned  farm  land  adjoining  the  road  on  the  east  side 
of  the  village  of  Andover  and  a  lot  on  the  east  line  of  said 
village.  The  defendants  to  the  bill,  appellants  here,  are  the 
president  and  trustees  of  the  village  of  Andover. 

The  village  of  Andover  was  platted  in  1838  to  include 
the  south  half  of  section  8  and  the  north  half  of  section  17. 
It  was  a  mile  square  and  was  laid  off  into  forty-nine  blocks, 
being  seven  blocks  north  and  south  and  the  same  east  and 
west.  The  blocks  were  divided  into  four  lots  of  two  and 
one-half  acres  each,  with  streets  running  north  and  south 
and  east  and  west  between  the  blocks.  From  north  to 
south  the  streets  were  named  by  numbers  from  First  street, 
which  is  the  north  boundary  of  the  village,  to  Eighth 
street,  which  is  the  south  boundary.  On  the  east  boundary, 
outside  the  lot  lines,  the  plat  shows  a  narrow  strip  thirty 
links  wide  at  the  south  end  apd  running  to  a  point  at  the 
north  end,  which  is  designated  Ash  street.  From  there 
west  the  streets  are.  Beech,  Cedar,  Elm,  Locust,  Mulberry, 
Oak,  and  a  narrow  strip  outside  the  lot  lines  on  the  west 
border  is  designated  Pine  street,  which  according  to  the 
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plat  is  twenty- four  links  wide  at  the  south  end,  fifteen  links 
wide  at  the  center  and  sixteen  links  wide  at  the  north  end. 
The  highways  the  obstruction  of  which  is  complained  of, 
are  a  road  running  north  and  south  along  the  east  side  of 
the  village,  including  the  strip  marked  on  the  plat  as  Ash 
street,  and  the  road  running  north  and  south  on  the  west 
side  of  the  village,  which  includes  the  strip  designated  on 
the  plat  as  Pine  street. 

The  bill  alleges  the  village  of  Andover  is  an  incorpo- 
rated village  lying  within  Andover  township;  that  certain 
highways  running  along  the  east  and  west  boundaries  there- 
of, about  four  rods  wide,  have  been  used  for  highways  for 
about  fifty  years,  and  for  the  past  thirty  years  adjacent 
property  owners  have  recognized  the  boundary  lines  by  the 
construction  of  fences,  walks,  bridges  and  buildings,  and 
that  two  cemeteries,  one  on  the  east  and  one  on  the  west 
side  of  the  village,  were  laid  out  with  reference  to  said 
highways.  The  bill  alleges  that  two  of  the  defendants, 
A.  E.  Anderson  and  Frank  Carlson,  have  obstructed  the 
highway  on  the  east  side  of  the  village  by  building  fences 
therein,  and  that  defendant  Anderson  has  torn  out  a  bridge 
in  said  highway  sixteen  feet  wide  and  eight  feet  long  which 
lay  almost  wholly  outside  the  village,  and  that  said  defend- 
ants were  encouraged,  urged  and  directed  in  these  acts  by 
the  other  defendants;  that  the  defendants,  as  trustees  of 
the  village,  passed  a  resolution  purporting  to  vacate  both 
of  said  highways  and  attempted  to  pass  an  ordinance  for 
the  vacation  of  the  east  highway;  that  defendants  threaten 
to  close  both  highways  and  will  do  so  unless  restrained  by 
injunction;  that  if  said  highways  were  closed  it  would  de- 
stroy complainants'  direct  means  of  ingress  to  and  egress 
from  their  lots,  irreparably  injure  them  by  shifting  the  lot 
lines,  and  cause  a  multiplicity  of  suits.  It  is  further  al- 
leged the  village  trustees  have  caused  two  or  more  surveys 
of  the  village  to  be  made,  in  the  last  few  years,  and  have 
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sought  to  disturb  the  lot  owners  in  the  village  and  the  own- 
ers of  land  adjoining  the  village  in  their  property  rights. 
The  prayer  of  the  bill  is  that  defendants  be  enjoined  from 
passing  an  ordinance  or  resolution,  as  trustees  of  the  vil- 
lage of  Andover,  vacating  Ash  and  Pine  streets,  or  either 
of  said  highways  or  any  part  thereof,  and  from  placing 
any  fences  or  obstructions  therein  and  from  removing  any 
bridge ;  also  that  defendants  Anderson  and  Carlson  be  re- 
quired by  order  of  the  court  to  remove  the  fences  and  ob- 
structions placed  in  said  highway  by  them. 

The  answer  admits  there  are  roads  or  public  highways 
along  the  eastern  and  western  boundaries  of  the  village 
used  for  travel  to  a  limited  extent  but  denies  they  have 
been  used  fifty  years ;  admits  property  owners  and  the  vil- 
lage have  recognized  the  said  roads,  built  fences,  dwelling 
houses  and  walks  along  portions  thereof  for  thirty  years; 
that  the  village  built  a  bridge  in  one  of  said  highways  and 
the  commissioners  of  highways  built  a  bridge  in  the  other 
one;  denies  that  the  cemetery  on  the  east  side  abuts  the 
highway,  and  denies  the  charge  in  the  bill  that  defendants 
were  guilty  of  any  fraud  or  that  they  were  actuated  by 
spite.  The  answer  then  takes  up  the  question  of  the  loca- 
tion of  the  fences  enclosing  property  in  the  village  and 
avers  the  fences  were  not  built  on  the  correct  lines,  as  a 
consequence  of  which  some  fences  encroached  on  the  streets 
in  places  and  in  other  places  parts  of  lots  were  left  out  in 
the  streets;  that  the  village  authorities  desired  the  prop- 
erty owners  to  place  their  improvements  on  the  true  line 
and  had  persuaded  many  of  them  to  do  so.  The  answer 
avers  that  the  place  where  defendant  Anderson  built  the 
fence  complained  of  was  not  a  public  highway  for  fifty 
years  but  was  the  east  line  of  his  lots  i  and  28,  and  no 
legal  highway  existed  on  the  east  portion  of  said  lots.  Like 
averments  are  made  as  to  the  fence  built  by  defendant  Carl- 
son.    The  answer  denies  the  allegations  of  the  bill  as  to 
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the  effect  of  closing  said  highways  on  the  ingress  to  and 
egress  from  complainants'  property,  and  avers  that  when 
the  fences  were  originally  built  on  the  east  side  of  the  An- 
derson and  Carlson  property,  by  mistake  they  were  placed 
west  of  the  east  line;  that  the  Anderson  fence  was  placed 
twenty-six  feet  west  of  the  line  and  the  fence  of  Carlson 
was  placed  twenty-two  feet  west  of  the  true  line,  and  de- 
nies that  any  part  of  said  twenty-six  feet  or  twenty-two 
feet  was  ever  dedicated  for  a  street  or  ever  accepted  as 
such  by  the  village.  The  answer  avers  that  placing  the 
fences  on  the  true  line  on  the  east  would  allow  the  removal 
east  of  the  fences  on  the  west  line  of  the  blocks,  which  it 
is  averred  are  in  Beech  street,  the  first  street  west  of  the 
road  on  the  east  side  of  the  village.  The  answer  denies 
that  complainants  show  any  right  to  maintain  the  bill  or 
that  the  commissioners  of  highways  have  any  jurisdiction 
over  the  roads  and  alleges  they  are  under  the  control  and 
jurisdiction  of  the  village. 

The  cause  was  referred  to  the  master  in  chancery  to 
hear  the  testimony  and  report  his  conclusions  of  law  and 
fact  After  hearing  the  testimony  the  master  reported  that 
the  proof  sustained  the  allegations  of  the  bill,  and  recom- 
mended that  the  temporary  injunction  granted  upon  filing 
the  bill  be  made  permanent  and  that  the  mandatory  injunc- 
tion should  issue  requiring  defendants  to  remove  the  ob- 
structions placed  in  the  east  highway  and  to  restore  said 
highway  to  the  condition  it  was  in  prior  to  the  building  of 
the  fences  by  defendants  Carlson  and  Anderson.  Excep- 
tions to  the  master's  report  by  the  defendants  were  over- 
ruled by  the  chancellor  and  a  decree  was  entered  enjoining 
defendants  from  occupying  or  obstructing  the  road  running 
north  and  south  on  the  east  side,  of  the  village,  (commonly 
called  Ash  street,)  or  from  occupying  or  obstructing  the 
highway  on  the  west  side  of  the  village,  (commonly  called 
Pine  street,)  and  from  in  any  way  preventing  the  free  use 
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of  said  highways  for  travel  by  the  public.  The  defendants 
were  ordered  by  not  later  than  April  i,  191 5,  to  remove 
the  fences  and  obstructions  placed  in  the  said  east  highway 
by  defendants  Anderson  and  Carlson,  and  to  leave  the  por- 
tions of  the  highway  obstructed  by  them  in  the  same  con- 
dition they  were  in  prior  to  the  erection  of  the  fences  in 
the  highway  by  said  defendants  Anderson  and  Carlson. 

The  master  found  from  the  evidence  that  public  high- 
ways running  north  and  south  existed  on  the  east  and  west 
borders  of  the  village ;  that  they  were  extensively  used  for 
travel  by  the  public  generally;  that  they  varied  in  width 
at  different  points,  being  sixty  feet  wide  in  some  places  and 
at  others  thirty  feet  wide ;  that  they  had  been  used  by  the 
public  for  more  than  fifty  years  with  the  knowledge,  con- 
sent and  acquiescence  of  the  owners  of  the  land  over  which 
they  passed  and  of  the  village  of  Andover  and  its  trustees 
and  officers ;  that  all  of  the  property  owners  on  both  sides 
of  each  of  said  highways,  and  the  village  of  Andover,  had 
for  more  than  thirty  years  last  past  recognized  the  exist- 
ence of  said  highways  as  they  existed  before  their  obstruc- 
tion by  the  defendants,  by  building  and  maintaining  fences, 
growing  hedges  and  trees  along  each  side  thereof,  the  con- 
struction of  dwelling  houses  and  out-buildings  with  refer- 
ence to  said  highways,  the  building  of  bridges  therein  by 
the  village  of  Andover  or  the  commissioners  of  highways, 
or  both,  and  by  the  improvement  of  said  highways  by  grad- 
ing and  otherwise.  The  master  further  found  that  the  road 
on  the  east  side  of  the  village,  called  Ash  street,  was  ir- 
regular in  width;  that  for  the  last  fifty  years  fences  had 
existed  on  both  sides  of  it  throughout  its  entire  length  ad- 
joining the  village;  that  most  of  the  fences  were  hedge, 
but  some  were  made  of  posts  and  boards  and  others  of 
posts  and  wire ;  that  the  fences  had  been  continuously  main- 
tained on  both  sides  of  the  road  in  the  same  location  for 
fifty  years  before  defendants  Anderson  and  Carlson  placed 
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fences  in  the  highway ;  that  during  all  said  period  of  fifty 
years  said  road  was  extensively  traveled  by  the  public  as 
a  highway ;  that  said  road  included  all  of  what  was  desig- 
nated as  Ash  street  and  a  strip  of  land  lying  west  of  it 
along  practically  the  entire  east  side  of  the  village ;  that  it 
had  been  graded  from  time  to  time  by  the  commissioners 
of  highways  of  Andover  township ;  that  the  bridge  or  cul- 
vert had  existed  in  the  highway  for  many  years  but  it  was 
not  shown  by  the  evidence  who  constructed  it;  that  at  dif- 
ferent times  it  had  been  repaired  by  the  commissioners  of 
highways ;  that  on  the  east  side  of  the  road  two  residences 
were  built  fronting  it  and  a  number  of  large  old  trees  were 
growing  along  the  line  of  the  fence  on  that  side;  that  on 
the  west  side  in  the  village  of  Andover  a  number  of  dwell- 
ings were  built  fronting  the  road  and  other  buildings  and 
improvements  made  with  reference  to  the  road  and  its  use 
as  a  means  of  ingress  to  and  egress  from  the  premises; 
that  for  a  continuous  period  of  from  thirty  to  forty  years 
it  was  extensively  used  by  the  public  as  a  highway  and  im- 
proved and  maintained  as  such  with  the  knowledge  of  ad- 
joining property  owners.  The  master  concluded  that  the 
road  between  the  lines  of  fence  was  a  public  highway  both 
by  prescription  and  by  dedication.  He  reported  that  the 
proof  established  substantially  the  same  facts  with  refer- 
ence to  the  existence  of  a  public  highway  on  the  west  side 
of  the  village,  and  that  the  same  rules  of  law  were  ap- 
plicable to  it,  under  the  proof,  as  were  applicable  to  the 
road  on  the  east  side  of  the  village. 

For  the  last  few  years  there  had  been  some  agitation  as 
to  the  correct  lines  of  the  lots  and  blocks  in  the  village  of 
Andoven  It  appears  some  of  the  residents  of  the  village, 
among  whom  were  defendants,  or  some  of  them,  were  of 
opinion  the  fences  enclosing  many  of  the  lots  and  blocks 
were  not  on  the  true  lines  and  efforts  appear  to  have  been 
made  to  have  them  changed.    Some  of  them  were  changed 
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either  by  the  owners  or  by  the  trustees,  and  in  1903  the 
village  board  caused  a  re-survey  of  the  village  to  be  made 
by  A.  L.  Richey,  county  surveyor  of  Knox  county,  and 
C.  C.  Martin,  county  surveyor  of  Henry  county.  By  that 
survey  the  lot  lines  in  most  of  the  blocks  of  the  village  ap- 
peared not  to  be  the  same  as  the  fences  enclosing  the  lots 
and  blocks.  On  the  east  border  of  the  village  the  Richey 
and  Martin  survey  located  the  lot  lines  several  feet  out  in 
the  highway  east  of  the  fences.  Along  the  east  line  of 
defendant  Anderson's  property  that  survey  located  the  lot 
lines  twenty-six  feet  east  of  the  fences,  and  along  the  Carl- 
son property  it  located  the  lot  lines  some  twenty-two  feet 
east  of  the  fences.  Apparently  the  Richey  and  Martin  sur- 
vey was  not  satisfactory  to  everyone  affected  thereby,  and 
three  years  later  another  survey  was  made  of  the  village  by 
the  county  surveyors  of  Stark,  Warren  and  McDonough 
counties,  known  as  the  board  of  surveyors.  Their  survey 
did  not  agree  with  the  Richey  and  Martin  survey  as  to  the 
location  of  the  lot  lines  and  streets.  Much  of  the  argu- 
ment of  counsel  on  both  sides  is  devoted  to  a  discussion  of 
which  of  these  two  surveys  was  the  more  reliable,  but  as 
the  bill  did  not  ask,  and  the  decree  did  not  grant,  any  re- 
lief except  as  to  the  two  roads  on  the  east  and  west  sides 
of  the  village,  we  do  not  consider  it  important  to  express 
an  opinion  as  to  the  merits  of  the  two  surveys,  as  the  ques- 
tion here  involved  is  whether  a  public  highway  existed  on 
the  east  and  west  sides  of  the  village  by  prescription  or 
dedication,  or  by  both.  That  was  the  only  question  adjudi- 
cated by  the  trial  court. 

The  village  of  Andover  has  a  population  of  between 
two  and  three  hundred  people  and  was  incorporated  in 
1894.  It  was  platted  in  1838,  and  the  plat  shows  a  wedge- 
shaped  strip  of  land  on  the  east,  about  twenty  feet  wide  at 
the  south  end  and  running  to  a  point  at  the  north,  desig- 
nated Ash  street,  and  a  narrow  strip  outside  the  lot  lines 
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on  the  west,  of  varying  width,  designated  Pine  street.  For 
fifty  years  or  more  these  strips  of  land  have  been  used  as 
parts  of  the  roads  running  north  and  south  along  the  east 
and  west  sides  of  the  village.  For  more  than  thirty  years 
there  have  been  fences  on  each  side  of  the  roads,  placed 
and  maintained  there  by  the  owners  of  the  land.  Build- 
ings have  been  erected  fronting  the  roads  and  trees  planted 
along  the  fence  lines,  some  of  which  have  grown  to  be  large 
trees.  During  all  this  time  these  highways  have  been  used 
by  the  public  for  travel  and  they  have  been  worked  and 
improved  by  the  commissioners  of  highways  of  Andover 
township.  The  decree  finds  that  the  two  highways  had  ex- 
isted and  been  traveled  extensively  by  the  public  for  ap- 
proximately fifty  years,  during  all  of  which  time  there  were 
fences  along  each  side  of  said  highways.  As  to  the  high- 
way on  the  east  side,  the  decree  specifically  finds  that  it  had 
been  graded  from  time  to  time  by  the  commissioners  of 
highways  and  the  bridge  repaired  by  them ;  that  residences 
were  built  fronting  on  the  road  on  the  east  side  and  on  the 
west  side;  that  they  and  other  out-buildings  were  erected 
with  reference  to  the  road  and  to  its  use  as  a  means  of  in- 
grejss  to  ^nd  egress  from  the  respective  premises  on  both 
sides ;  that  from  thirty  to  forty  years  it  was  used  as  a  high- 
way and  improved  and  maintained  as  such  with  the  knowl- 
edge of  adjoining  property  owners;  that  its  use  has  been 
open,  notorious,  continuous,  uninterrupted  and  adverse  for 
a  period  of  at  least  thirty  years,  and  that  it  is  a  highway 
both  by  prescription  and  by  dedication.  The  decree  fur- 
ther finds  from  the  facts  that  the  same  rule  of  law  applies 
to  the  road  on  the  west  side  of  the  village,  and  that  it  also 
is  a  highway  by  prescription  and  by  dedication.  The  find- 
ings of  the  decree  as  to  facts  are  supported  by  the  testimony. 
Defendant  Anderson  owns  the  northeast  block  in  the 
village.  He  constructed  a  post-and-wire  fence  east  of  the 
middle  line  of  the  highway,  forty  rods  long  north  and 


Digitized  by 


Google 


54  Fobs  v.  Anderson.  [270  DL 

south,  and  then  connected  the  east  and  west  fences  on  the 
north  and  south  sides  of  his  land  with  the  fence  placed  in 
the  highway,  enclosing  and  completely  obstructing  a  por- 
tion of  the  highway,  leaving  open  only  about  twenty-seven 
feet  of  the  road.  Defendant  Carlson  owns  the  east  half  of 
next  to  the  southernmost  block  lying  on  the  east  side  of 
the  village.  He  placed  a  fence  of  post  and  wire  in  the 
road  forty  rods  long  north  and  south  and  twenty  feet  east 
of  the  fence  on  the  west  side  of  the  road,  and  connected 
his  east  and  west  fences  on  the  north  and  south  sides  of 
his  property  with  the  fence  he  placed  in  the  highway. 

It  is  contended  by  defendants  that  the  subject  matter 
is  not  one  for  the  exercise  of  the  jurisdiction  of  a  court 
of  equity,  and  also  that  the  complainants  have  no  standing 
to  invoke  the  aid  of  a  court  of  equity.  It  is  insisted  that 
the  commissioners  of  highways  had  no  right  to  maintain 
the  bill  for  the  reason  that  the  obstructions  in  the  east  high- 
way were  within  the  village  limits,  and  that  the  streets  and 
highways  in  incorporated  cities  and  villages  are  under  the 
exclusive  jurisdiction  and  control  of  the  municipal  authori- 
ties; and  that  the  individual  complainants  have  no  right 
to  maintain  the  bill  because  it  is  not  shown  that  they  will 
sustain  any  private  injury  from  obstructing  or  closing  the 
roads  but  that  any  injury  they  sustain  is  such  as  will  be 
sustained  by  the  public  generally. 

That  courts  qf  equity  will  interpose  by  injunction  to 
prevent  the  obstruction  of  a  public  highway  where  the  right 
is  clear  and  appertains  to  the  public  or  w^here  an  individual 
is  injuriously  and  directly  affected  by  the  obstruction  in  a 
different  manner  and  degree  from  the  public  at  large  has 
been  held  many  times  by  this  court.  (Green  v.  Oakes,  17 
111.  249;  Snell  V.  Buresh,  123  id.  151;  Chicago  General 
Railway  Co.  v.  Chicago,  Burluigton  and  Quincy  Railroad 
Co.  181  id.  605;  Nelson  v.  Randolph,  222  id.  531;  Wal- 
ler V.  Village  of  River  Forest,  259  id.  223 ;  Hillmer  Co.  v. 
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Behr,  264  id.  568.)  To  authorize  the  interposition  of  a 
court  of  equity  it  is  necessary  that  complainant's  right  be 
clear  and  it  must  appear  the  obstruction  of  the  easement 
will  be  an  irreparable  injury.  But  that  does  not  mean  the 
injury  must  be  great  or  beyond  the  possibility  of  compen- 
sation in  damages.  If  the  easement  is  highly  convenient 
and  beneficial  it  is  not  required  that  it  be  absolutely  neces- 
sary. Newell  V.  Sass,  142  111.  104;  Smith  v.  Young,  160 
id.  163. 

We  think  it  clear  from  the  evidence  that  the  chancellor 
was  justified  in  finding  and  decreeing  that  the  two  roads 
were  public  highways  both  by  dedication  and  by  prescrip- 
tion. That  parts  of  them  embraced  land  that  had  been 
originally  platted  as  a  part  of  the  village  of  Andover  we 
think  makes  no  difference.  Many  years  before  the  organi- 
zation and  incorporation  of  the  village  the  owners  of  the 
land  abutting  on  each  side  of  the  roads  built  their  fences 
so  as  to  leave  them  open  to  the  public  travel.  They  were 
extensively  traveled  by  the  public  and  accepted  by  the  com- 
missioners of  highways,  who  repaired  and  maintained  them 
at  the  public  expense  for  a  period  of  at  least  between  thirty 
and  forty  years.  It  could  hardly  be  contended  that  the 
owners  of  land  on  the  east  side  of  the  east  highway  and  on 
the  west  side  of  the  west  highway  could  move  their  fences 
out  into  them  and  obstruct  them.  As  against  them,  clearly 
the  roads  exist  as  public  highways  both  by  prescription  and 
by  dedication.  We  know  of  no  reason  why  the  fact  that 
the  land  on  the  opposite  sides  of  the  roads  was  platted  for 
a  village  could  prevent  the  land  on  that  side  embraced  in 
the  roads  from  becoming  a  part  of  the  highways  by  pre- 
scription or  dedication.  The  original  proprietors  of  the 
land  platted  for  the  village  sold  the  land  from  time  to  time 
to  different  parties,  who  took  possession  of,  fenced  it  and 
constructed  buildings  thereon.  At  the  time  the  village  was 
incorporated,  and  for  thirty  years  before,  the  two  roads 


Digitized  by 


Google 


56  FoRS  V,  Anderson.  [270  III. 

in  controversy  had  been  public  highways.  Neither  of  the 
strips  marked  on  the  plat  "Ash  street"  and  "Pine  street" 
was  ever  used  and  regarded  as  a  street.  The  owners  of 
the  land  on  the  west  side  of  the  so-called  Ash  street  built 
their  fences  so  as  to  leave  not  only  that  strip  but  part  of 
the  lots  on  the  west  of  it  in  the  highway,  and  neither  the 
property  owners  nor  the  village  authorities  can  at  this  late 
day  close  or  obstruct  the  highways.  The  commissioners 
of  highways  were  authorized  to  maintain  the  bill  because 
they  represented  the  public  and  public  rights  were  involved. 

Complainant  G.  W.  Anderson  owned  and  lived  on  lots 
29  and  56,  on  the  east  border  of  the  village,  extending 
forty  rods  north  and  south  along  the  highway.  His  house 
fronted  the  highway,  and  his  buildings  were  built  with  ref- 
erence to  the  highway  and  its  use  in  getting  in  and  out  of 
the  premises.  Complainant  Westring  owned  and  lived  on 
land  on  the  east  side  of  the  highway  and  also  owned  lot  85 
lying  along  the  west  side  of  the  highway.  The  proof  shows 
that  obstructing  the  highway  injured  him  and  G.  W.  An- 
derson in  a  different  degree  and  kind  from  that  suffered 
by  the  public  at  large,  and  under  the  authorities  above  cited 
they  were  proper  parties  to  the  bill.  Complainants  John 
Charlson  and  A.  G.  Anderson  owned  no  land  adjacent  to 
either  of  the  highways,  and  their  injury  from  closing  or 
obstructing  them  was  not  shown  to  be  different  in  degree 
or  kind  from  that  suffered  by  the  general  public.  They 
were  not  proper  parties  complainant,  but  as  in  our  view 
the  other  complainants  had  a  right  to  maintain  the  bill 
and  to  the  relief  granted,  we  would  not  be  justified  in  re- 
versing the  decree  because  of  the  misjoinder. 

The  decree  was  warranted  by  the  law  and  the  evidence 
and  is  affirmed.  ^^^^^^  affirmed. 
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The  Town  of  Anchor,  Appellee,  vs.  Daniel  B.  Stewart 
et  al.  Appellants. 

Opinion  Hied  October  27,  jpj§ — Rehearing  denied  Dec,  10,  1915. 

1.  Highways — what  necessary  to  create  highway  by  prescript 
Hon.  To  create  a  highway  by  prescription  it  is  necessary  that  the 
use  shall  be  under  a  claim  of  right,  adverse,  open,  notorious,  ex- 
clusive, continuous  and  uninterrupted  for  the  statutory  period. 

2.  Sam£ — a  per^nissive  use  cannot  create  a  prescriptive  right. 
A  mere  permissive  use  cannot  create  a  prescriptive  right,  and  no 
inference  adverse  to  the  owner  can  be  drawn  from  mere  travel 
across  unenclosed  land  by  the  public  without  objection. 

Appeal  from  the  Circuit  Court  of  McLean  county ;  the 
Hon.  CoLOSTiN  D.  Myers,  Judge,  presiding. 

Charles  L.  Capen,  and  Barry  &  Morrissey,  for  ap- 
pellants. 

Welty,  Sterling  &  Whitmore,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

The  circuit  court  of  McLean  county  entered  a  decree 
enjoining  the  appellants  from  constructing  a  switch  from 
the  Illinois  Central  railroad  across  East  street,  in  the  town 
of  Anchor,  and  a  strip  of  ground  one  hundred  feet  west 
of  East  street  which  was  alleged  to  be  a  public  alley,  to 
the  public  warehouse  of  the  appellant  Daniel  B.  Stewart, 
east  of  East  street.  In  191 3  the  appellant  Arthur  D.  Stew- 
art, who  was  the  owner  of  the  entire  block,  filed  in  the 
recorder's  office  a  deed  of  vacation  of  the  block,  in  which 
his  father,  Daniel  B.  Stewart,  joined,  and  to  which  all  the 
tenants  gave  their  written  consent.  The  only  controversy 
is  about  the  existence  of  an  alley  at  the  place  in  question. 

The  village  of  Anchor  is  unincorporated,  has  about 
two  hundred  population  and  is  laid  out  on  sixty-six  and 
two-thirds  acres  of  land,  in  four  blocks,  on  both  sides  of 
the  Illinois  Central  railroad^  which  there  run^  northeast 
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and  southwest,  blocks  i  and  2  lying  north  of  the  railroad 
and  blocks  3  and  4  south  of  the  railroad.  The  plat  was 
made  in  1880  by  Daniel  B.  Stewart,  the  owner  of  the 
land,  and  block  3,  which  includes  the  ground  in  contro- 
versy, was  not  subdivided.  In  1895  ^^  caused  another  plat 
to  be  made  of  block  3  showing  a  subdivision  into  twenty- 
three  lots.    The  following  is  a  copy  of  the  latter  plat : 
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There  never  has  been  any  acceptance  by  the  public  of 
the  alley  indicated  on  this  plat  and  no  claim  of  a  dedica- 
tion is  made.  It  is  insisted  by  the  appellee  that  the  alley 
exists  by  prescription,  and  that  the  evidence  shows  such 
user  by  the  public  as  a  highway  for  fifteen  years  as  to 
constitute  the  place  in  question  a  public  highway. 

The  south  end  of  the  north  and  south  alley  indicated 
in  block  3  is  at  Third  street,  a  public  highway.  The 
north  end  of  this  alley,  as  well  as  the  west  end  of  the 
other  alley,  terminates  at  the  right  of  way  of  the  Illinois 
Central  Railroad  Company  and  is  not  connected  with  any 
public  highway.     The  greater  number  of  businegs  build- 
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ings  of  the  village  of  Anchor  is  north  of  the  railroad. 
Different  parts  of  block  3  have  been  occupied  by  various 
tenants  since  the  making  of  the  original  plat  and  a  half- 
dozen  or  more  buildings  have  at  different  times  been 
erected  on  the  premises.  Some  have  burned  down,  others 
have  been  removed,  and  at  the  time  of  the  commencement 
of  the  suit  there  were  three  buildings  on  the  east  side  of 
the  block,  all  f  reciting  on  the  streets  on  the  outside  of  the 
block.  The  southwest  part  of  the  block  was  occupied  by 
a  lumber  yard,  having  an  office  at  the  west  end.  For 
many  years  an  elevator  stood  on  the  railroad  right  of 
way  at  the  northeast  corner  of  lot  23,  and  on  that  corner 
was  the  elevator  office.  Connecting  this  office  with  the 
sidewalk  on  Second  street  was  a  walk  made  of  boards  in 
the  usual  manner  of  street  crossings,  with  slanting  boards 
at  either  edge.  Who  made  this  walk  does  not  appear,  but 
It  is  not  claimed  that  it  was  made  by  any  public  authority. 
This  elevator  burned  down  some  years  ago.  At  the  south- 
west corner  of  the  block  on  the  right  of  way  is  another 
elevator,  which  was  built  many  years  ago  and  is  still  in 
operation,  having  its  office  on  lot  22.  On  what  is  now 
lot '23  there  was  a  lumber  yard  for  many  years.  This 
lumber  yard  was  not  fenced,  and  there  were  no  fences  on 
the  block  until  the  lumber  yard  in  the  southwest  corner 
was  fenced  some  years  ago,  substantially  on  the  west  line 
of  the  north  and  south  alley  and  the  south  line  of  the  east 
and  west  alley.  During  all  this  time  the  block  has  been 
owned  by  Daniel  B.  Stewart  and  Arthur  D.  Stewart,  the 
appellants,  except  lot  8,  which  was  at  one  time  owned  by 
Matthew  Martin,  who  conveyed  it  to  Arthur  D.  Stewart 
in  April,  1910.  The  buildings  were  occupied  by  tenants 
for  business  purposes,  except  that  at  one  time  the  appel- 
lant Arthur  D.  Stewart  had  a  dwelling  house  there.  The 
buildings  all  faced  on  East  street,  Second  street  or  Third 
street.  Persons  having  occasion  to  go  to  the  lumber  and 
coal  sheds  to  transact  business  with  the  occupants  of  the 
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premises,  or  to  the  elevator  or  grain  offices,  constantly 
traveled  over  the  unoccupied  portion  of  the  block.  Four 
telephone  poles  have  been  placed  in  the  alley,  and  the  con- 
sent of  the  highway  commissioners  was  asked  and  given 
to  place  theni  there.  No  other  act  tending  to  show  rec- 
ognition of  the  alley  as  a  highway  by  any  public  official 
appears  in  the  record.  It  may  be  said  that  the  public  has 
traveled  over  the  ground  at  will  for  many  years  without 
objection  or  interruption  by  the  owner.  The  travel  was 
not  confined  exclusively  to  the  alley  or  the  main  driveway 
or  the  regular  track,  but  people  drove  across  lots  without 
regard  to  the  line  of  the  alley.  The  evidence  is  that  the 
use  was  wholly  permissive.  The  tenants  of  the  premises, 
and  those  dealing  with  them,  traveled  over  this  ground 
to  the  places  where  the  business  of  the  tenants  was  trans- 
acted, and  the  track,  such  as  it  was,  was  made  by  them. 
No  work  was  ever  done  upon  the  alleged  alley,  of  any 
character,  by  any  person.  While  there  was  a  defined  track, 
the  travel  was  not  confined  to  this  track  but  was  wherever 
persons  desired  to  go.  For  a  time  the  office  of  the  lum- 
ber yard  was  on  lot  lo,  fronting  on  East  street,  and  peo- 
ple coming  from  the  east  drove  across  lot  9  and  west  to 
the  lumber  yard.  There  is  nothing  to  indicate  that  the 
appellants  or  their  tenants  had  any  reason  to  suppose  that 
anyone  claimed  a  right  to  travel  over  the  road.  They  did 
not  prevent  the  public  from  traveling  over  the  block  wher- 
ever they  desired  to  go,  but  the  use  by  the  public  was  not 
as  a  matter  of  right  as  a  public  highway,  but  by  license 
of  the  owner.  A  mere  permissive  use  cannot  create  a  pre- 
scriptive right,  and  no  inference  adverse  to  the  owner  can 
be  drawn  from  mere  travel  across  unenclosed  land  by  the 
public  without  objection.  (Warren  v.  Town  of  Jackson- 
ville, 15  111.  236.)  To  create  a  highway  by  prescription 
it  is  necessary  that  the  use  shall  be  under  a  claim  of  right, 
adverse,  open,  notorious,  exclusive,  continuous  and  unin- 
terrupted for  the  statutory  period.     (Doss  v.  Bunyan,  262 
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111.  loi.)    The  prescription  for  a  highway  is  not  sustained 
by  the  evidence. 

The  decree  will  be  reversed  and  the  cause  remanded, 
with  directions  to  dissolve  the  injunction  and  dismiss  the 
bill  so  far  as  the  alleged  alley  is  concerned,  and  affirmed 
as  to  East  street. 

Reversed  in  part  and  remanded,  with  directions. 


Ira  M.  Code,  Plaintiff  in  Error,  vs,  Frederick  H.  Bart- 
LETT,  Defendant  in  Error. 

Opinion  Hied  October  ^/,  ipi^ — Rehearing  denied  Dec.  lo,  1915. 

1.  Appeai^  and  errors — rule  where  Appellate  Court  reverses 
with  a  finding  of  jacts.  Where  the  Appellate  Court  reverses  a 
judgment  as  a  result  of  finding  the  facts  in  controversy  different 
from  the  finding  of  the  trial  court  and  recites  in  its  judgment  the 
facts  so  found,  such  finding  is  by  statute  made  conclusive,  and  the 
Supreme  Court  can  only  inquire  whether  the  law  was  properly  ap- 
plied to  the  facts  so  found. 

2.  Same — a  finding  of  an  ultimate  fact  may  require  an  appli- 
cation of  rules  of  law.  A  finding  of  an  ultimate  fact  frequently 
requires  the  application  of  rules  of  law,  and  thus,  in  a  sense,  be- 
comes a  mixed  question  of  law  and  fact;  but  such  finding  is  none 
the  less  a  finding  of  an  ultimate  fact. 

3.  Same — what  is  a  proper  finding  of  an  ultimate  fact.  A  find- 
ing in  the  judgment  of  the  Appellate  Court  reversing  a  judgment 
for  the  plaintiff  in  an  action  on  a  written  contract,  that  the  plain- 
tiff "did  not  acquire  the  premises  described  in  the  contract  sued 
on  through  foreclosure  of  the  trust  deed  described  in  the  contract 
and  did  not  perform  or  fulfill  the  conditions  of  the  contract  to  be 
performed  and  fulfilled  by  him,  and  the  defendant  *  *  *  jg  not 
indebted  to  the  plaintiff  *  *  *  under  the  contract  sued  on,"  is 
a  proper  finding  of  an  ultimate  fact. 

Writ  of  Error  to  the  Branch  ''B"  Appellate  Court  for 
the  First  District ; — ^heard  in  that  court  on  appeal  from  the 
Municipal  Court  of  Chicago ;  the  Hon.  James  C.  Martin, 
Judge,  presiding. 
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Milton  J.  Foreman,  Jacob  Levin,  Egbert  Robert- 
son, and  David  Blumrosen,  (John  E.  Hogan,  of  coun- 
sel,) for  plaintiff  in  error. 

Edward  P.  Vail,  John  Lyle  Vette,  and  Donald  P. 
Vail,  for  defendant  in  error. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

Ira  M.  Cobe,  plaintiff  in  error,  obtained  a  judgment 
for  $25,144.14  against  Frederick  H.  Bartlett,  defendant  in 
error,  in  the  municipal  court  of  Chicago,  in  a  suit  brought 
upon  a  written  contract.  This  judgment  was  reversed  by 
the  Appellate  Court  for  the  First  District  with  a  finding  of 
facts,  and  the  record  of  that  court  is  brought  here  for  re- 
view by  a  writ  of  certiorari. 

The  proof  discloses  that  on  April  3,  1905,  Bartlett,  act- 
ing for  the  Northern  Liquidation  Company,  bought  from 
the  Prudential  Insurance  Company  the  premises  in  the  city 
of  Chicago  known  as  the  Beveridge  building  and  took  title 
in  the  name  of  Benjamin  H.  Wallace,  who  had  no  bene- 
ficial interest  in  the  property  but  who  held  the  title  either 
for  Bartlett  or  the  liquidation  company.  On  that  day  Wal- 
lace executed  and  delivered  to  the  insurance  company  his 
note  for  $60,000,  secured  by  a  first  mortgage  on  the  prop- 
erty, and  also  executed  another  note  for  $20,000,  payable 
to  his  order  and  by  him  indorsed,  and  to  secure  the  same 
executed  and  delivered  a  trust  deed  to  the  Chicago  Title 
and  Trust  Company,  trustee,  to  the  same  property,  in  which 
trust  deed  it  was  expressly  recited  that  the  same  was  sub- 
ject to  the  first  mortgage.  The  notes  secured  by  the  mort- 
gage and  trust  deed  were  each  due  April  3,  19 10.  The  in- 
surance company  held  its  note  until  maturity,  but  the  note 
for  $20,000  came  into  the  possession  of  Bartlett  and  Clin- 
ton S.  Woolfolk,  the  latter  being  an  officer  of  the  liquidation 
company.  On  November  27,  1905,  Bartlett  and  Woolfolk 
sold  the  $20,000  note  to  Cobe,  and  the  parties  entered  into 
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a  written  contract  which  recited  the  sale  and  delivery  of 
the  note,  and  wherein  Bartlett  and  Wool  folk  agreed  that  in 
the  event  of  the  foreclosure  of  the  trust  deed  and  Cobe  ac- 
quiring the  premises  through  foreclosure  for  a  sum  not  ex- 
ceeding the  actual  amount  due  as  found  by  the  decree,  they 
would  purchase  the  premises  from  Cobe  immediately  upon 
the  expiration  of  the  period  of  redemption  and  would  pay 
Cobe  therefor  the  amount  required  to  redeem  the  premises 
on  the  last  day  of  the  period  of  redemption.  Neither  the 
$60,000  nor  the  $20,000  note  was  paid  upon  maturity. 
On  April  12,  1910,  the  Assets  Realization  Company,  which 
furnished  the  money  wherewith  the  purchase  of  Novem- 
ber 27y  1905,  was  made  by  Cobe,  as  the  holder  of  the  trust 
deed  note,  filed  its  bill  for  foreclosure.  On  September  30, 
1910,  a  decree  of  sale  was  entered,  and  the  premises  were 
sold  on  October  28,  19 10,  by  the  master  to  Cobe.  On  May 
21,  1910,  the  insurance  company,  as  holder  of  the  first 
mortgage  note,  filed  its  bill  for  foreclosure  and  obtained  a 
decree  of  sale  October  29,  1910.  The  property  was  sold 
under  this  decree  on  November  26,  19 10,  to  the  insurance 
company.  A  master's  deed  was  issued  to  Cobe  under  the 
Assets  Realization  Company's  foreclosure,  on  January  30, 
1912.  In  the  meantime  Bartlett  acquired  the  title  of  the 
insurance  company  as  the  holder  of  the  certificate  of  pur- 
chase under  its  foreclosure.  The  evidence  tends  to  prove 
that  this  title  was  so  acquired  by  Bartlett  with  the  knowl- 
edge and  consent  of  Cobe.  On  February  28,  19 12,  a  mas- 
ter's deed  was  issued  and  delivered  to  the  insurance  com- 
pany, which  in  turn  executed  and  delivered  a  deed  to  the 
property  to  John  W.  Sturtevant,  who  was  Bartlett's  nomir 
nee  under  his  contract  with  the  insurance  company  for  the 
purchase  of  its  title.  Immediately  upon  securing  the  mas- 
ter's deed  on  January  30,  191 2,  Cobe  executed  his  deed  to 
Bartlett  and  Woolfolk  and  made  an  unconditional  tender 
of  the  same  to  them,  and  requested  that  they  pay  him  the 
amount  due  under  the  contract  entered  into  at  the  time  of 
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the  purchase  of  the  $20,000  note  by  Cobe.  Bartlett  and 
Woolfolk  refused  to  execute  the  deed  or  to  pay  the  amount 
demanded  by  Cobe,  on  the  ground  that  he  had  not  complied 
with  the  conditions  in  his  contract. 

The  Appellate  Court  made  the  following  finding  of 
facts,  which  it  incorporated  into  its  judgment :  "And  the 
court,  upon  the  allegations  and  proofs  in  the  record  in  this 
cause  contained,  finds  that  the  plaintiff,  Ira  M.  Cobe,  did 
not  acquire  the  premises  described  in  the  contract  sued  on 
through  foreclosure  of  the  trust  deed  described  in  the  con- 
tract and  did  not  perform  or  fulfill  the  conditions  of  the 
contract  to  be  performed  and  fulfilled  by  him,  and  the  de- 
fendant, Frederick  H.  Bartlett,  appellant,  is  not  indebted 
to  the  plaintiff,  Cobe,  under  the  contract  sued  on." 

It  is  contended  on  the  part  of  the  plaintiff  in  error, 
Cobe,  that  the  purported  finding  of  facts  by  the  Appellate 
Court  is  in  reality  a  conclusion  of  law  and  does  not  pre- 
vent the  matters  stated  therein  from  being  reviewed  in  this 
court.  Where  the  Appellate  Court  reverses  a  judgment  of 
the  trial  court  as  a  result  of  finding  the  facts  in  contro- 
versy different  from  the  finding  of  the  trial  court  and  re- 
cites in  its  judgment  the  facts  so  found,  such  finding  is  by 
the  statute  made  conclusive,  and  this  court  can  only  inquire 
whether  the  law  was  properly  applied  by  the  Appellate 
Court  to  the  facts  so  found.  (Hawk  v.  Chicago,  Burlifig- 
ton  and  Northern  Railroad  Co.  147  111.  399;  Nonotuck 
Silk  Co.  V.  Adams  Express  Co.  256  id.  66.)  If  this  is  a 
proper  finding  of  facts  then  we  are  concluded,  as  it  must 
be  apparent  that  the  Appellate  Court  properly  applied  the 
law  to  the  facts  so  found.  If,  however,  the  finding  of  the 
Appellate  Court  is  but  a  conclusion  of  law  and  does  not 
amount  to  a  finding  of  facts  then  we  are  not  concluded. 

It  frequently  happens  that  a  finding  of  an  ultimate  fact 
requires  the  application  of  rules  of  law,  and  thus,  in  a 
sense,  becomes  a  mixed  finding  of  law  and  fact,  but  such 
a  findings  is  no  less  an  ultimate  finding  of  facts  because  it 
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involves  the  application  of  rules  of  law.  We  have  had  oc- 
casion, in  passing  upon  the  sufficiency  of  a  finding  in  a  de- 
cree, to  determine  whether  such  a  finding  as  was  here  made 
is  a  finding  of  facts  or  a  mere  conclusion  of  law.  In  Koch 
v.  Arnold,  242  111.  208,  we  had  before  us  for  determina- 
tion the  sufficiency  of  a  decree  in  a  case  where  the  record 
contained  no  certificate  of  evidence.  The  bill  alleged  that 
the  complainant  was  the  owner  and  in  possession  of  the 
premises  involved,  and  the  answer  denied  this  allegation. 
The  decree  found  that  the  complainant  was  the  owner  of 
the  premises.  It  was  there  insisted  that  that  finding  was 
not  sufficient  because  it  was  a  mere  conclusion  of  law  and 
not  the  finding  of  a  fact,  but  we  held  that  it  was  a  find- 
ing of  the  ultimate  fact.  In  passing  upon  the  question  we 
there  said :  "Almost  any  statement  of  fact  may  be  shown 
by  a  refined  analysis  to  depend  upon  an  inference  to  be 
drawn  from  other  facts  and  to  require  the  application  of 
legal  rules  in  making  the  deduction.  Besides  ownership 
may  be  cited  marriage,  residence,  possession,  partnership, 
assessment,  delivery,  and  many  other  acts,  relations  or  con- 
ditions, as  examples  of  a  complex  fact,  the  finding  of  which 
may  require  the  consideration  of  few  or  many  subordinate 
facts  and  the  application  of  legal  principles  to  their  con- 
sideration, but  the  final  conclusion  reached  as  an  inference 
of  fact  drawn  from  all  the  circumstances  is  a  fact  within 
the  meaning  of  the  rule  requiring  the  facts  sustaining  a  de- 
cree to  appear  of  record."  This  holding  was  followed  in 
Bogda  v.  Glos,  244  111.  575,  where  the  same  question  was 
involved. 

We  perceive  no  diflFerence  between  the  ultimate  fact  re- 
quired to  be  found  in  a  decree  to  support  its  order  and  the 
ultimate  fact  required  to  be  found  by  the  Appellate  Court 
and  recited  in  its  judgment  upon  the  reversal  of  the  judg- 
ment of  a  trial  court.  There  being  no  difference,  then,  un- 
der the  holding  in  Koch  v.  Arnold,  supra,  and  Bogda  v. 
Glos,  supra,  this  finding  of  the  Appellate  Court  must  be 
870-6 
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held  to  be  a  proper  finding  of  an  ultimate  fact.  In  those 
cases  the*  finding  in  the  decree  was  simply  that  the  com- 
plainant was  the  owner  of  the  premises.  Here,  while  the 
same  question  of  ownership  is  involved,  the  finding  is  in 
the  negative, — ^that  Cobe  did  not  acquire  the  premises. 

The  Appellate  Court  having  made  a  finding  of  facts 
which  precludes  a  recovery  on  the  part  of  the  plaintiff  in 
error,  and  having  properly  applied  the  law  thereto,  we  can 
not  disturb  the  judgment  of  reversal,  and  the  same  is  ac- 
cordingly  affirmed.  Judgment  affirmed. 


Thomas  Houlihan  et  al.  Appellees,  vs.  Kate  Morrissey 
et  al, — (Josephine  M.  Houuhan,  Appellant.) 

Opinion  Hied  October  27,  ipi^ — Rehearing  denied  Dec,  10,  191 5, 

1.  Equity — master  should  not  report  his  conclusions  unless  au- 
thorised by  the  order  of  reference,  A  master  in  chancery  derives 
his  authority  from  the  order  referring  the  case  to  him,  and  if  the 
order  merely  requires  him  to  take  and  report  the  evidence  he  is 
not  authorized  to  report  his  conclusions,  though  the  fact  that  he 
does  so  will  not  justify  a  reversal  if  the  decree  is  correct  under 
the  pleadings  and  the  proof. 

2.  Same — the  proofs  must  correspond  with  the  allegations.  A 
complainant  must  recover,  if  at  all,  on  the  case  made  by  his  bill, 
and  he  cannot  be  permitted  to  make  one  case  by  the  bill  and  an- 
other by  the  proofs,  even  though  the  evidence  may  show  a  meri- 
torious case. 

3.  Deeds — certificate  of  acknowledgment  cannot  be  overcome  by 
unsupported  testimony  of  grantors.  The  certificate  of  acknowledg- 
ment to  a  deed  is  prima  facie  evidence  of  its  execution,  and  while, 
as  between  the  parties,  it  may  be  impeached  for  fraud,  collusion 
or  imposition,  yet  clear  and  satisfactory  proof  is  necessary,  and 
this  requires  more  than  the  unsupported  testimony  of  the  grantors 
that  the  instrument  was  not  known  by  them  to  be  a  deed. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Thomas  G.  Windes,  Judge,  presiding. 
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Thomas  J.  O'Hare,  for  appellant. 

Mr.  Chief  Justice  Farmer  delivered  the  opinion  of 
the  court : 

This  is  an  appeal  by  Josephine  M.  Houlihan  from  a  de- 
cree of  the  circuit  court  of  Cook  county  on  a  bill  for  the 
partition  of  real  estate  and  for  other  relief.  The  real  es- 
tate belonged  to  Bridget  Houlihan  in  her  lifetime,  and  con- 
sisted of  two  lots  in  the  city  of  Chicago,  upon  which  there 
was  a  two-story  brick  house  and  a  frame  barn.  She  died 
in  November,  191 1,  leaving  as  her  children  and  only  heirs- 
at-law,  James  Houlihan,  Thomas  Houlihan,  Simon  Houli- 
han, Josephine  Houlihan,  Mary  Houlihan,  Kate  Morrissey, 
Agnes  DriscoU  and  Margaret  Jacoby.  She  left  no  surviv- 
ing husband.  The  original  bill  was  filed  in  July,  1912,  for 
partition  of  the  real  estate  by  the  sons  Thomas  and  James 
Houlihan  and  the  daughter  Agnes  Driscoll.  It  alleged  each 
of  the  children  of  Bridget  Houlihan  was  seized  of  the  un- 
divided one-eighth  of  the  real  estate  and  asked  for  parti- 
tion. Simon  Houlihan,  Mary  Houlihan,  Kate  Morrissey 
and  Margaret  Jacoby  conveyed  their  interest  in  the  prem-» 
ises  to  Josephine  Houlihan,  and  they  filed  an  answer  dis- 
claiming any  interest  in  the  premises.  Josephine  filed  a 
separate  answer,  denying  complainants  Thomas  Houlihan 
and  Agnes  Driscoll  owned  any  interest  in  the  land  and  al- 
leging that  she  and  James  Houlihan  were  sole  owners  of 
it  as  tenants  in  common,  the  respondent  owning  the  undi- 
vided seven-eighths  and  James  Houlihan  the  undivided  one- 
eighth.  Afterwards,  by  leave  of  court,  complainants  in  the 
original  bill  filed  an  amended  bill.  By  the  amended  bill 
they  alleged  that  since  the  filing  of  the  original  bill  their 
solicitors  found  in  the  recorder's  office  the  record  of  a  quit- 
claim deed  purporting  to  be  signed  by  complainants  Thomas 
Houlihan  and  Agnes  Driscoll,  conveying  all  their  interest 
in  the  real  estate  to  Josephine  Houlihan  in  consideration 
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of  one  dollar  and  other  good  and  valuable  considerations. 
The  purported  deed  bore  date  December  12,  191 1,  and  was 
recorded  on  the  i8th  of  the  same  month.  It  appeared  to 
have  been  duly  acknowledged  by  the  grantors  December  12, 
191 1,  before  Anthony  J.  Schmidt,  a  notary  public,  in  Cook 
county.  The  amended  bill  further  alleges  said  complain- 
ants Thomas  Houlihan  and  Agnes  DriscoU  had  no  knowl- 
edge of  the  existence  of  the  purported  deed  until  its  dis- 
covery by  their  solicitors ;  that  neither  of  them  knowingly 
executed  it,  and  no  consideration  was  given  them,  or  either 
of  them,  therefor;  that  about  December  10,  191 1,  defend- 
ant Josephine  Houlihan  an4  said  Anthony  J.  Schmidt,  no- 
tary public,  came,  to  said  complainants  and  told  each  of 
them  that  Josephine  Houlihan  desired  to  be  appointed  ad- 
ministratrix of  Bridget  Houlihan's  estate,  and  in  order  for 
that  to  be  done  it  would  be  necessary  for  the  said  Thomas 
Houlihan  and  Agnes  DriscoU  to  sign  a  paper  giving  their 
consent  to  said  appointment,  and  thereupon,  believing  said 
paper  was  as  represented,  they  signed  it;  that  because  of 
the  trust  and  confidence  they  reposed  in  their  sister  they 
did  not  read  it  and  it  was  not  read  to  them.  The  amended 
bill  further  alleges  the  complainants  Thomas  Houlihan  and 
Agnes  DriscoU  now  believe  the  paper  signed  by  them  was 
the  quit-claim  deed  now  of  record  in  the  recorder's  office ; 
that  they  were  not  informed  the  paper  signed  by  them  was 
a  quit-claim  deed,  never  acknowledged  it  as  their  deed  be- 
fore said  Anthony  J.  Schmidt,  and  that  it  was  obtained  by 
fraud,  deceit  and  misrepresentation.  As  amended,  the  bill 
claimed  the  three  complainants  each  owned  an  undivided 
one-eighth  of  the  premises;  that  Josephine  Houlihan  had 
received  conveyances  from  four  of  the  heirs  for  their  in- 
terests and  that  she  now  owned  the  undivided  five-eighths. 
The  prayer  of  the  amended  bill  was  that  the  purported 
quit-claim  deed  from  Thomas  Houlihan  and  Agnes  Dris- 
coU to  Josephine  Houlihan  be  set  aside  and  that  the  prem- 
ises be  partitioned  in  accordance  with  the  interests  of  the 
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parties  as  set  out  in  the  amended  bill.  Josephine  Houlihan 
answered  the  amended  bill,  denying  the  deed  was  obtained 
in  the  manner  alleged  and  averring  it  was  knowingly  and 
understandingly  executed  and  delivered  by  the  grantors. 
The  cause  was  referred  to  the  master  in  chancery,  with 
directions  "to  take  proofs  therein  and  report  to  the  court.'* 
The  master  heard  the  proof  and  reported  the  same  to  the 
court,  together  with  his  conclusions  of  the  law  and  the 
facts.  He  reported,  finding  from  the  evidence  that  Thomas 
Houlihan  and  Agnes  DriscoU  signed  and  acknowledged  the 
quit-claim  deed  to  Josephine  Houlihan  but  further  found 
there  was  no  consideration  for  its  execution;  that  it  was 
executed  by  the  grantors  under  the  belief  that  it  was  nec- 
essary to  do  so  in  order  that  Josephine  Houlihan  might 
properly  administer  the  estate  of  their  deceased  mother, 
and  notwithstanding  said  deed  the  grantors  therein  were 
entitled  to  their  share  of  the  real  estate  upon  partition,  each 
the  undivided  one-eighth  thereof. 

The  order  of  reference  to  the  master  was  drawn  by  the 
solicitor  for  complainants,  and  it  was  not  discovered  by 
defendant's  solicitor  that  it  contained  no  directions  to  the 
master  to  report  his  conclusions  until  after  exceptions  to 
the  report  had  been  filed  and  argued  before  the  chancellor. 
Before  the  final  decree  was  entered  defendant's  solicitor 
moved  to  suppress  the  findings  of  the  master,  but  the 
motion  was  overruled  and  a  decree  entered  finding  that 
Thomas  Houlihan  and  Agnes  DriscoU  signed  and  acknowl- 
edged the  quit-claim  deed  to  Josephine  Houlihan  December 
12,  191 1,  but  that  it  was  executed  by  them  under  the  be- 
lief it  was  necessary  to  do  so  in  order  that  Josephine  Hou- 
lihan might  properly  administer  the  estate  of  their  mother, 
and  notwithstanding  said  deed,  because  of  the  fidiiciary  re- 
lations existing  between  the  grantors  and  the  grantee,  the 
grantors  are  each  seized  of  and  entitled  to  a  one-eighth 
share  in  all  of  said  real  estate.     Partition  is  decreed  in  ac- 
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cordance  with  the  interests  of  the  parties  as  set  out  in  the 
amended  bill. 

The  master  exceeded  his  authority  in  reporting  his  con- 
clusions. A  master  derives  his  authority  from  the  order 
referring  the  case  to  him.  (17  Ency.  of  PI.  &  Pr.  1019- 
1038;  16  Cyc.  439,  440.)  Under  the  order  of  reference 
in  this  case  the  master  was  only  authorized  to  take  and  re- 
port the  evidence  to  the  court.  The  fact  that  he  exceeded 
his  authority,  however,  would  not  justify  the  reversal  of 
the  decree  if  it  were  clearly  right  under  the  bill  and  the 
proof.  We  are  of  opinion  this  decree  must  be  reversed,  if 
for  no  other  reason,  because  the  decree  finds  a  different 
state  of  facts  upon  which  relief  is  granted  from  the  facts 
alleged  in  the  bill.  This  clearly  appears  from  an  examina- 
tion of  the  bill  and  decree  which  we  have  above  set  out  in 
substance  and  need  not  here  repeat.  The  allegations  of  the 
bill  and  the  proofs  must  correspond.  A  complainant,  to 
recover  at  all,  must  do  so  on  the  case  made  by  the  bill, 
and  will  not  be  permitted  to  state  one  case  in  the  bill  and 
make  a  different  one  by  the  proof.  Even  though  the  evi- 
dence may  make  a  meritorious  case,  if  it  is  variant  from 
the  case  made  by  the  bill  the  bill  should  be  dismissed. 
(Rowan  v.  Bozvles,  21  111.  17;  Steams  v.  Glos,  235  id. 
290.)  A  complainant  must  stand  or  fall  by  the  case  he 
makes  in  his  bill.  {Gage  v.  Curtis,  122  111.  520.)  Further- 
more, we  do  not  think  the  evidence  was  sufficient,  under 
the  allegations  of  the  bill,  in  any  event,  to  justify  setting 
the  deed  aside. 

On  behalf  of  complainants  Agnes  DriscoU  testified  she 
called  on  her  sister  Josephine  in  the  first  part  of  Decem- 
ber, 191 1 ;  that  Josephine  told  her  she  had  some  good 
news, — that  she  had  been  down  town  and  was  going  to  be 
appointed  administratrix  of  the  property;  that  Josephine 
requested  the  witness  to  stay  at  home  that  evening  and  for 
her  husband  to  be  home  also,  and  said  she  (Josephine)  was 
going  over  to  the  witness'  house  that  evening  and  would 
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be  there  about  nine  o'clock;  that  Josephine,  together  with 
one  Schmidt,  came  to  her  house  about  that  time;  that 
Schmidt  took  papers  out  of  his  pocket  and  told  her  (Mrs. 
Driscoll)  where  to  sign,  and  she  signed  her  name  at  the 
place  indicated;  that  she  did  not  read  the  paper  nor  did 
anyone  read  it  to  her.  She  further  testified  she  did  not 
know  why  her  sister  wanted  her  husband's  name  to  the 
paper  and  never  thought  to  ask  her ;  that  her  husband  was 
not  at  home  at  the  time  the  deed  was  signed  and  after- 
wards declined  to  sign  it;  that  her  husband  told  her  the 
next  night  it  was  a  deed  she  had  signed. 

Thomas  Houlihan  testified  his  sister  Josephine  tele- 
phoned him  December  12,  191 1,  she  would  come  to  his 
house  about  seven  o'clock  that  evening  and  could  sell  the 
property;  that  she  would  like  to  be  administratrix;  that 
he  replied  to  her  she  could  be  administratrix ;  •  that  about 
half-past  seven  or  eight  o'clock  that  Evening  she  and  a  no- 
tary public  came  to  his  house;  that  she  asked  where  his 
wife  was  and  was  told  she  had  gone  out ;  that  the  notary 
public  had  a  paper,  and  said,  "Sign  your  name  there."  The 
witness  testified  he  did  not  read  the  paper  and  nobody  read 
it  to  him;  that  afterwards  his  wife,  who  refused  to  sign 
the  deed,  told  him  the  paper  was  a  deed. 

On  behalf  of  defendant,  Anthony  J.  Schmidt  testified 
he  was  a  lawyer  by  profession  and  was  a  notary  public ; 
that  he  went  with  Josephine  Houlihan  to  the  house  of  her 
brother  Thomas  and  told  Thomas  he  was  a  notary  public; 
that  he  had  a  paper  to  sign  that  they  were  speaking  about, 
and  asked  where  his  wife  was;  that  Thomas  said  his  wife 
had  gone  to  a  dentist  but  would  be  back  soon,  and  they 
waited  fifteen  minutes  or  so  for  her  to  return;  that  she 
did  not  return,  and  Josephine  said  they  had  better  not  wait 
longer  as  they  had  to  go  to  several  other  places;  that  the 
witness  produced  the  deed,  handed  it  to  Thomas,  and  asked 
him  to  sign  his  name  the  same  as  it  was  written  at  the  top; 
that  before  Thomas  signed  it  the  witness  asked  him  if  he 
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understood  he  was  transferring  his  interest  in  the  property 
on  Harding  avenue  to  Miss  Houlihan,  and  Thomas  said, 
"Yes,  that  is  what  we  want  to  do ;  that  is  all  right ;"  that 
witness  then  laid  the  deed  on  the  table  and  Thomas  signed 
it,  after  which  witness  asked  him  if  it  was  his  free  and 
voluntary  act,  and  he  said  it  was ;  that  Josephine  suggested 
that  they  not  wait  longer  for  Mrs.  Houlihan  to  return  and 
told  witness  he  could  return  next  day  and  get  her  signa- 
ture; that  witness  then  went  with  Josephine  to  the  house 
of  Mrs.  Driscoll ;  that  witness  produced  the  deed  and  asked 
Mrs.  Driscoll  if  she  was  going  to  sign  the  deed  conveying 
the  Harding  avenue  property  to  her  sister  Josephine ;  that 
Mrs.  Driscoll  said  yes,  and  witness  asked^  her  where  her 
husband  was,  and  was  told  he  would  not  be  home  until  late 
at  night;  that  Mrs.  Driscoll  gave  witness  the  number  of 
her  husband's  place  of  business  and  then  signed  the  deed, 
and  in  answer  to  the  inquiry  whether  it  was  her  free  and 
voluntary  act  said  it  was. 

Josephine  Houlihan  testified  she  was  appointed  admin- 
istratrix of  her  mother's  estate  December  12,  191 1 ;  that 
on  December  6,  191 1,  in  a  talk  between  herself  and  her 
sisters,  Mrs.  Driscoll,  Mrs.  Jacoby  and  Mrs.  Morrissey,  and 
her  brother  Simon  Houlihan,  Mrs.  Driscoll  spoke  of  the 
property  and  said  something  ought  to  be  done,  and  that  she 
and  her  husband  had  talked  about  it  and  thought  "we  ought 
to  fix  it  over  in  my  name ;"  that  Mrs.  Morrissey  and  Mrs. 
Jacoby  said  they  were  willing  to  convey  their  share  to  the 
witness ;  that  afterwards  the  witness  met  Mrs.  Driscoll  at 
Mrs.  Morrissey's  flat  and  told  her  she  had  been  appointed 
administratrix ;  that  she  further  told  Mrs.  Driscoll  she  was 
going  to  come  over  with  Schmidt  to  Mrs.  Driscoll's  house 
and  have  her  sign  papers  conveying  the  property  to  her, 
(Josephine,)  and  Mrs.  Driscoll  said  she  would;  that  she 
subsequently  met  Thomas  Houlihan  and  told  him  what  Mrs. 
Driscoll  said,  and  he  said  that  was  the  best  thing  to  do; 
that  on  the  evening  of  December  12,  191 1,  the  witness  and 
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Schmidt  went  to  Thomas  HouHhan's  house;  that  witness 
introduced  Schmidt,  who  told  Thomas  they  had  a  paper 
conveying  the  property  to  the  witness ;  that  Schmidt  started 
to  read  the  paper  and  Thomas  told  him  he  need  not  do  so ; 
that  Schmidt  then  told  Thomas  how  to  sign  his  name ;  that 
Thomas  said  his  wife  was  at  a  dentist's  and  asked  the  par- 
ties to  wait  for  her ;  that  they  waited  a  little  while  but  she 
did  not  come,  so  they  went  to  Mrs.  Driscoll's;  that  there 
Schmidt  began  reading  the  deed,  but  Mrs.  Driscoll  told  him 
there  was  no  need  of  it ;  that  Schmidt  inquired  where  he 
could  find  Driscoll,  and  was  told  by  Mrs.  Driscoll  where 
his  place  of  business  was. 

Mrs.  Morrissey  testified  that  at  her  house,  December 
12,  191 1,  Josephine  Houlihan  told  Mrs.  Driscoll  "she  was 
appointed  that  morning,"  evidently  meaning  as  administra- 
trix; that  she  was  coming  over  to  Mrs.  DriscoU's  house, 
and  asked  what  would  be  the  best  time  to  find  her  husband 
at  home ;  that  Mrs.  Driscoll  said  between  seven  and  eight- 
thirty  o'clock. 

This  is  the  substance  of  the  material  testimony,  except 
that  Thomas  Houlihan  and  Mrs.  Driscoll  were  called  in  re- 
buttal and  denied  certain  parts  of  the  testimony  of  Schmidt 
and  Josephine  Houlihan,  particularly  what  they  testified  to 
having  been  said  about  conveying  their  interest  in  the  land 
to  Josephine. 

It  has  been  repeatedly  held  that  the  certificate  of  ac- 
knowledgment to  a  deed  is  prima  facie  proof  of  its  execu- 
tion, and  while,  as  between  the  parties,  it  may  be  impeached 
for  fraud,  collusion  or  imposition,  to  overcome  it  clear  and 
satisfactory  proof  is  required,  and  this  requires  more  than 
the  unsupported  testimony  of  the  grantor.  (Gritten  v. 
Dickerson,  202  111.  372;  Watson  v.  Watson,  118  id.  56; 
Sassenberg  v.  Huseman,  182  id.  341 ;  Kasturska  v.  Bart- 
kiewicz,  241  id.  604;  Spencer  v.  Razor,  251  id.  278.)  The 
only  testimony  heard  on  behalf  of  those  seeking  to  set  aside 
the  deed  was  that  of  the  grantors  themselves.    As  opposed 
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to  that  testimony  was  the  presumption  in  favor  of  the  exe- 
cution of  the  deed  and  the  testimony  of  Josephine  Houli- 
han and  the  notary  public,  the  latter  a  wholly  disinterested 
party,  who  took  the  acknowledgment  and  testified  to  being 
present  and  to  what  was  said  about  the  deed  before  it  was 
signed.  In  addition  to  that,  Josephine  Houlihan  had  been 
appointed  administratrix  before  she  went  to  her  brother's 
and  sisters'  houses  at  the  time  the  deed  was  executed,  and 
Mrs.  Morrissey's  testimony  tends  strongly  to  show  that 
Mrs.  Driscoll  had  been  informed  of  such  appointment. 
Neither  Mrs.  Driscoll  nor  Thomas  Houlihan  testified  that 
either  Josephine  Houlihan  or  Schmidt  said  it  was  neces- 
sary for  them  to  sign  the  paper  produced,  for  the  purpose 
of  enabling  Josephine  to  administer  on  the  estate.  At  most 
they  only  claimed  to  assume  the  signing  of  the  paper  was 
necessary  for  that  purpose.  They  admit  they  learned  very 
soon  afterwards  that  it  was  a  deed  they  signed,  but  when 
they  filed  the  original  bill,  in  July,  1912,  they  made  no  ref- 
erence to  it,  but  alleged  that  each  of  the  eight  children  of 
their  deceased  mother  owned  the  undivided  one-eighth  of 
the  property.  After  four  of  them  had  answered  the  bill 
disclaiming  any  interest  in  it,  and  Josephine  Houlihan  had 
answered  claiming  to  be  the  owner  of  seven-eighths  of  the 
property,  complainants  filed  the  amended  bill  in  October, 
1912,  alleging  that  since  the  filing  of  the  original  bill 
their  solicitors  had  discovered  the  record  of  the  deed  from 
Thomas  Houlihan  and  Mrs.  Driscoll  to  Josephine  Houli- 
han. In  our  opinion  the  evidence  was  not  sufficient  to  im- 
peach and  set  aside  the  deed  upon  the  groujids  alleged  and 
relied  upon  in  the  bill. 

The  decree  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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The  North  Avenue  Building  and  Loan  Association 
et  aL  Defendants  in  Error,  vs.  Christina  Huber, 
Plaintiflf  in  Error. 

Opinion  filed  October  2y,  jpi§ — Rehearing  denied  Dec,  p,  1915. 

1.  Loan  associations — when  purchase  of  note  by  loan  associa- 
tion is  ultra  vires.  If  the  power  of  a  loan  association  to  loan 
money  is  limited  by  statute  to  making  loans  to  members,  only,  it 
has  no  power  to  make  loans  to  non-members  nor  to  purchase  a 
note  and  trust  deed  made  by  a  non-member  to  evidence  and  secure 
a  loan  obtained  by  the  non-member  from  a  third  party. 

2.  Same — when  loan  association  has  no  right  to  foreclose  trust 
deed.  If  the  act  of  a  loan  association  in  purchasing  a  note  and 
trust  deed  made  by  a  non-member  is  ultra  vires,  the  association 
has  no  right  to  come  into  a  court  of  equity  and  have  the  trust  deed 
foreclosed  upon  the  theory  that  it  is  the  equitable  owner  of  the 
securities  while  the  legal  title  is  in  the  trustee. 

Writ  of  Error  to  the  Branch  "C"  Appellate  Court  for 
the  First  District ; — heard  in  that  court  on  appeal  from  the 
Circuit  Court  of  Cook  county;  the  Hon.  Charles  M. 
Walker,  Judge,  presiding. 

Frederick  Mains,  for  plaintiflf  in  error. 

Christian  Meier,  for  defendants  in  error. 

Mr.  Chief  Justice  Farmer  delivered  the  opinion  of 
•  the  court: 

This  case  comes  to  this  court  upon  a  writ  of  certiorari 
to  the  Appellate  Court  for  the  First  District  to  review  the 
judgment  of  that  court  modifying,  and  affirming  as  modi- 
fied, a  decree  of  the  circuit  court  of  Cook  county  in  a  fore- 
closure suit  begun  and  prosecuted  by  defendants  in  error 
against  plaintiflf  in  error  and  others. 

The  plaintiflf  in  error,  Christina  Huber,  and  John  Hu- 
ber, are  husband  and  wife.  Prior  to  October  24,  1895,  they 
became  and  were  indebted  to  E.  S.  Dreyer  &  Co.  in  the 
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sum  of  $I4,CXK)  and  to  Kemper  Bros,  in  the  sum  of  $4000. 
On  said  date,  October  24,  1895,  they  executed  a  note,  pay- 
able to  the  order  of  themselves,  for  $18,000,  due  in  five 
years,  with  interest  at  six  per  cent  per  annum,  payable 
semi-annually,  and  evidenced  by  coupon  notes.  The  note 
was  secured  by  a  trust  deed  on  real  estate  given  to  William 
Kemper  as  trustee.  The  Rubers  indorsed  the  note  and  de- 
livered it,  with  the  trust  deed,  to  Kemper,  a  member  of  the 
firm  of  Kemper  Bros.  The  indebtedness  of  the  Rubers  to 
E.  S.  Dreyer  &  Co.  was  paid  by  a  check  drawn  on  the  bank 
account  of  Kemper  Bros.,  and  the  indebtedness  to  Kemper 
Bros,  was  satisfied  by  giving  the  Rubers  credit  on  its  in- 
debtedness to  that  firm  of  $4000.  William  Kemper  was 
the  treasurer  of  the  defendant  in  error  building  association 
and  banked  the  money  coming  into  his  hands  as  such  treas- 
urer to  the  account  of  Kemper  Bros.  Said  firm  of  Kem- 
per Bros,  also  deposited  the  firm's  money  in  the  same  bank 
and  to  the  same  account.  At  the  time  William  Kemper 
drew  the  check  for  the  payment  of  the  indebtedness  of  the 
Rubers  to  E.  S.  Dreyer  &  Co.,  Kemper  Bros,  had  a  balance 
in  bank  to  their  credit  of  $17,047.25.  Of  that  amount 
$8185.88  was  funds  of  the  defendant  in  error  association. 
On  November  12,  1895,  the  directors  of  the  association  at 
a  regular  meeting  adopted  a  resolution  that  the  association 
buy  a  $10,000  interest  in  the  $18,000  note  and  trust  deed 
of  the  Rubers  and  caused  an  order  to  be  drawn  for  the 
payment  of  the  money  to  William  Kemper.  Upon  receipt 
of  it  he  delivered,  without  indorsement,  the  note  and  trust 
deed  to  the  association.  A  memorandum  attached  to  the 
voucher  to  William  Kemper  stated  the  association  was  to 
hold  the  papers  and  receive  the  interest  on  $10,000  and 
Kemper  was  to  receive  it  on  $8000.     On  November  18, 

1895,  the  association  bought  an  additional  $4000  interest 
in  the  Ruber  note  and  trust  deed,  and  on  September  8, 

1896,  the  association  bought  the  remaining  $4000  interest 
in  the  Ruber  note  and  trust  deed.    The  Rubers  paid  the 
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interest  on  the  note  up  to  April  24,  19 10,  since  which  time 
they  have  paid  nothing. 

In  the  original  bill  to  foreclose  the  trust  deed  the  North 
Avenue  Building  and  Loan  Association  and  William  Kem- 
per were  the  complainants.  The  bill  alleged  the  note  was 
given  for  a  loan  made  to  the  Rubers  by  the  building  as- 
sociation and  that  the  trust  deed  was  executed  to  secure 
the  same.  The  bill  was  demurred  to,  and  among  the  spe- 
cial grounds  of  demurrer  assigned  were  that  the  bill  did 
not  allege  the  Rubers,  or  either  of  them,  were  stockholders 
or  members  of  the  association  at  the  time  the  loan  was 
made,  and  that  the  making  of  the  loan  was  ultra  vires  and 
malum  prohibitum.  Without  the  court  having  ruled  upon 
the  demurrer,  complainants  asked  and  were  granted  leave 
to  file  an  amended  bill.  There  was  a  demurrer  and  plea  to 
the  amended  bill,  which  were  overruled,  and  plaintiff  in  er- 
ror, Christina  Ruber,  answered  the  bill.  Subsequently  an 
engrossed  amended  bill  was  filed  by  leave  of  court,  in  which 
the  association  and  William  Kemper,  as  trustee,  were  com- 
plainants. This  bill  alleges  that  the  statement  made  in  the 
original  bill  that  the  loan  was  made  by  the  association  to 
the  Rubers  was  erroneous ;  that  it  arose  from  a  misunder- 
standing of  the  facts  by  the  solicitors  for  the  complainants 
and  was  made  without  the  knowledge  of  the  complain- 
ants. The  bill  then  alleges  the  loan  of  $18,000  was  made 
to  the  Rubers  by  William  Kemper;  that  the  associatioii 
had  funds  on  hand  for  which  there  was  no  demand  from 
its  members,  and  that  it  purchased  the  note  and  trust  deed 
for  the  benefit  of  the  members  of  the  association  and  was 
then  the  legal  holder  and  owner  of  the  note.  The  bill  al- 
leges Christina  Ruber  asserts  that  the  purchase  of  the  note 
and  trust  deed  was  an  ultra  vires  act  and  that  the  associa- 
tion acquired  no  title  to  the  securities  thereby;  that  if  such 
transaction  should  be  held  to  be  ultra  vires,  in  that  event 
the  legal  title  to  the  note  would  be  in  William  Kemper  for 
the  use  of  the  association  as  the  equitable  ow^ner  of  the 
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note  and  trust  deed,  and  the  trust  deed  should  be  foreclosed 
and  the  money  realized  therefrom  held  by  Kemper  as  trus- 
tee for  such  person  as  may  be  equitably  entitled  thereto. 

Christina  Huber  answered,  denying  the  statement  made 
in  the  original  bill  that  the  loan  was  made  by  the  associa- 
tion to  the  Hubers  was  a  mistake,  and  alleging  that  the 
complainant  association  was  informed  of  and  knew  the 
contents  of  the  bill  at  the  time  it  was  filed  and  persisted 
in  said  statement  until  the  filing  of  the  engrossed  amended 
bill,  which  occurred  long  after  the  filing  of  the  original 
bill  and  after  evidence  was  heard.  The  answer  sets  up  as 
matter  of  estoppel  the  admissions  in  the  original  bill,  and 
also  sets  up  that  the  investment  of  the  association's  money 
in  the  purchase  of  the  note  and  trust  deed  was  ultra  vires 
and  prohibited  by  statute. 

The  cause  was  referred  to  a  master  in  chancery  to  take 
the  testimony  and  report  his  conclusions.  The  master  re- 
ported that  the  Hubers  were  not  members  of  or  stockhold- 
ers in  the  North  Avenue  Building  and  Loan  Association; 
that  the  loan  was  not  made  to  them  by  said  association  but 
was  made  by  Kemper,  who,  in  making  it,  used  $8185.88  of 
the  association's  funds ;  that  such  use  was  without  the  au- 
thority of  the  association,  and  did  not- make  it,  in  whole  or 
in  part,  a  loan  by  the  association ;  that  after  the  loan  was 
made  by  Kemper  the  association  purchased,  or  attempted  to 
purchase,  the  securities  as  an  investment;  that  the  transac- 
tions were  beyond  the  powers  of  the  association,  and  the 
title  to  the  trust  deed  and  note  did  not  pass  to  it  but  re- 
mained in  Kemper,  charged  in  equity  with  a  trust  in  favor 
of  the  association.  The  master  further  reported  that  Kem- 
per had  a  right  to  foreclose  the  trust  deed  but  would  be 
required  to  account  to  the  association  for  the  proceeds 
received  from  the  foreclosure.  The  master  found  and  re- 
ported the  amount  due,  principal,  interest  and  $200  attorney 
fees,  to  be  $20,165;  that  Kemper,  as  trustee  for  the  as- 
sociation, had  a  li^n  on  the  premises  described  in  the  trust 
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deed  for  the  said  sum,  and  recommended  a  decree  of  fore- 
closure. Objections  and  exceptions  to  the  master's  report 
were  overruled  and  a  decree  entered  in  accordance  with  the 
master's  recommendations.  The  Appellate  Court  modified 
the  decree  as  to  the  amount  allowed  for  master's  fees  and 
in  some  other  small  matters,  and  as  modified  affirmed  the 
decree  of  the  circuit  court. 

The  act  under  which  the  defendant  in  error  building 
association  was  organized  authorized  it  to  loan  its  funds 
only  to  members  of  the  association,  and  no  loan  was  au- 
thorized to  be  made  by  the  association  in  any  sum  in  excess 
of  the  amount  of  stock  held  by  the  borrowing  member. 
It  is  contended,  however,  by  the  association,  that  the  loan 
was  not  made  by  it  but  was  made  by  William  Kemper  and 
that  the  association  bought  the  securities  as  an  investment. 
This  was  the  conclusion  of  the  master,  and  the  decree  of 
the  circuit  court  and  the  judgment  of  the  Appellate  Court 
affirming  the  decree  of  foreclosure  were  based  upon  that 
theory.    It  is  conceded  the  association  was  unauthorized  to 
make  loans  to  anyone  except  members  of  and  stockholders 
in  the  association,  but  it  is  contended  that  the  loan  was 
made  by  Kemper,  and  that  by  the  purchase  of  it  from  him 
the  equitable  title  to  it  passed  to  the  association;   that  the 
legal  title  remained  in  Kemper  in  trust  for  the  use  and 
benefit  of  the  association,  and  said  association  had  a  right 
to  have  the  trust  deed  foreclosed  by  Kemper  as  such  trus- 
tee and  for  its  use.    Considering  the  loan  as  having  been 
made  by  Kemper  to  the  Rubers,  the  association  had  no*^ 
more  authority  to  purchase  it  than  it  would  have  had  to 
make  it  in  the  first  instance.    The  power  of  the  association 
in  loaning  its  money  was  expressly  limited  by  the  statute  to 
making  loans  to  its  members,  only,  and  this  excluded  the 
power  to  purchase  notes  of  persons  not  members  of  the  as- 
sociation.    The  attempted  purchase  of  the  note  and  trust 
deed  was  therefore  unauthorized  and  ultra  vires. 
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In  National  Home  Building  Ass'n  v.  Bank,  i8i  111.  35, 
a  building  association  exchanged  real  estate  it  had  lawfully 
acquired  with  a  party  for  other  real  estate  and  assumed  the 
payment  of  a  mortgage  on  the  real  estate  it  acquired  in  the 
trade.    Afterward  the  board  of  directors  of  the  association 
passed  a  resolution  that  the  assumption  clause  in  the  deed 
was  made  without  authority  and  directed  the  execution  and 
a  tender  back  to  the  grantor  of  a  quit-claim  deed  for  the 
property.    This  was  done  but  the  deed  was  not  accepted. 
The  holder  of  the  note  filed  a  bill  to  foreclose  and  asked 
for  a  decree  against  the  building  and  loan  association  for 
any  deficiency  that  might  exist.    This  was  resisted  by  the 
association  on  the  ground  that  the  clause  assuming  the 
mortgage  was  inserted  in  the  deed  without  its  knowledge 
and  authority  and  was  ultra  vires,  and  that  it  had  tendered 
back  a  quit-claim  deed  to  the  party  from  whom  the  con- 
veyance was  made.    The  circuit  court  entered  a  decree  of 
JForeclosure  and  for  any  deficiency  that  might  exist  against 
the  association.    This  court  reversed  the  decree  for  a  de- 
ficiency on  the  ground  that  building  associations  have  no 
power  to  acquire  or  hold  real  estate  except  such  as  has  been 
mortgaged  to  them,  and  held  the  purchase  of  the  prop- 
erty and  assumption  of  the  mortgage  thereon  were  acts 
beyond  the  powers  of  the  corporation.    The  contention  of 
the  holder  of  the  incumbrance  that  the  corporation  had  re- 
ceived the  benefit  of  its  contract  and  was  estopped  to  raise 
the  question  of  ultra  vires  was  fully  discussed,  and  it  was 
held  the  case  did  not  fall  within  the  class  of  cases  to  which 
"*  that  doctrine  is  applicable.     In  part  the  court  said :     "It 
^ould  be  contradictory  to  say  that  a  contract  is  void  for 
an  absolute  want  of  power  to  make  it  and  yet  it  may  be- 
come legal  and  valid  as  a  contract,  by  way  of  estoppel, 
through  some  other  act  of  the  party  under  such  incapacity 
or  some  act  of  the  other  party  chargeable  by  law  with 
notice  of  the  want  of  power."    The  court  quoted  with  ap- 
proval from  Central  Transportation  Co,  v.  Pullman  Palace 
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Car  Co.  139  U.  S.  24,  that  all  contracts  made  by  a  cor- 
poration beyond  the  scope  of  its  powers  are  unlawful  and 
void  and  no  action  can  be  maintained  on  them.  The  court 
further  quoted  from  the  same  case :  "The  view  which  this 
court  has  taken  of  the  question  presented  by  this  branch  of 
the  case,  and  the  only  view  which  apipears  to  us  consistent 
with  legal  principles,  is  as  follows:  A  contract  of  a  cor- 
poration which  is  ultra  vires  in  the  proper  sense, — that  is 
to  say,  outside  the  object  of  its  creation  as  defined  in  the 
law  of  its  organization,  and  therefore  beyond  the  powers 
conferred  upon  it  by  the  legislature, — is  not  voidable,  only, 
but  wholly  void  and  of  no  legal  effect.  The  objection  to 
the  contract  is,  not  merely  that  the  corporation  ought  not 
to  have  made  it,  but  that  it  could  not  make  it..  The  con- 
tract cannot  be  ratified  by  either  party,  because  it  could  not 
have  been  authorized  by  either.  No  performance  on  either 
side  can  give  the  unlawful  contract  any  validity  or  be  the 
foundation  of  any  right  of  action  upon  it.  When  a  corpo- 
ration is  acting  within  the  general  scope  of  the  powers  con- 
ferred upon  it  by  the  legislature,  the  corporation,  as  well 
as  persons  contracting  with  it,  may  be  estopped  to  deny 
that  it  has  complied  with  the  legal  formalities  which  are 
pre-requisites  to  its  existence  or  to  its  action,  because  such 
pre-requisites  might,  in  fact,  have  been  complied  with.  But 
when  the  contract  is  beyond  the  powers  conferred  upon  it 
by  existing  laws,  neither  the  corporation  nor  the  other  party 
to  the  contract  can  be  estopped,  by  assenting  to  it  or  by 
acting  upon  it,  to  show  that  it  was  prohibited  by  those 
laws."  This  court  pointed  out  the  distinction  between  cases 
where  the  act  of  the  corporation  was  beyond  the  powers 
conferred  upon  it  by  law,  and  cases  where  the  act  was  with- 
in the  scope  of  its  powers  but  where  there  was  a  failure  to 
comply  with  some  regulation  or  where  the  power  was  im- 
properly exercised.  In  Steele  v.  Fraternal  Tribunes,  215 
111.  190,  it  was  held  if  a  contract  with  a  corporation  is  be- 
yond the  powers  conferred  upon  it  by  law,  neither  the  cor- 
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poration  nor  the  party  dealing  with  it  can  be  estopped  to 
raise  the  question  of  ultra  vires. 

It  seems  clear  under  the  decisions  in  this  State,  that  if 
the  trust  deed  had  been  made  to  secure  a  loan  to  the  Ru- 
bers by  the  association  no  right  to  foreclose  it  would  have 
been  created.  Is  the  association  in  any  better  position  be- 
cause the  trust  deed  was  made  to  secure  a  loan  by  Kem- 
per and  the  securities  purchased  of  him  by  the  association? 
The  association  is  in  a  court  of  equity  asking  equitable 
relief.  Its  alleged  right  to  claim  such  relief  grows  out  of 
its  attempt  to  do  an  act  which  it  had  no  authority  to  do. 
f  If  it  should  be  held,  as  insisted  upon,  that  by  the  transac- 
tion the  association  became  the  equitable  owner  of  the  se- 
curities while  the  legal  title  still  remained  in  Kemper,  as 
trustee,  for  its  use,  and  that  by  the  transaction  it  became 
entitled  to  a  foreclosure  of  the  trust  deed,  it  would  estab- 
lish a  rule  that  the  association  could  do  indirectly  what  it 
is  prohibited  by  law  from  doing  directly.  It  is  true,  the 
Rubers  have  never  paid  the  note  and  their  moral  obligation 
to  pay  it  may  be  unaffected  by  the  defense  here  interposed, 
but  that  would  not  justify  holding  the  association  is  en- 
titled to  enforce  payment  by  the  remedy  here  sought  to  be 
pursued.  Whatever  the  remedy  of  the  association  may  be, 
we  do  not  think  it  is  by  way  of  foreclosure  in  a  court  of 
equity.  As  said  in  National  Home  Building  Ass'n  v.  Bank, 
supra:  "No  action  can  be  maintained  upon  the  unlawful 
contract,  and  in  such  cases,  if  the  courts  can  afford  any 
remedy,  it  cannot  be  done  by  affirming  or  enforcing  the 
contract,  but  in  some  other  manner."  See,  also.  Central 
Transportation  Co,  v.  Pullman  Palace  Car  Co.  supra. 

In  our  opinion  the  decree  of  the  circuit  court  and  the 
judgment  of  the  Appellate  Court  were  erroneous,  and  they 
are  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Mary  J.  Mann,  Appellee,  vs.  Adam  S.  Mann  et  al. 
Appellants. 

Opinion  Hied  October  27,  191 5 — Rehearing  denied  Dec.  10,  1915. 

1.  Evidence — party  defending  as  an  heir  is  not  incompetent  to 
testify.  Section  2  of  the  Evidence  act  declares  parties  to. a  suit 
incompetent  to  testify  when  the  adverse  party  sues  or  defends  as 
heir  or  devisee  but  not  when  the  witness  himself  is  suing  or  de- 
fending as  heir  or  devisee. 

2.  Same — when  widow  is  not  competent  under  the  third  excep- 
tion to  section  2  of  Evidence  act.  In  a  proceeding  by  the  widow 
for  assignment  of  dower,  the  fact  that  a  witness  defending  as  an 
heir  testifies  to  the  execution  by  the  widow  of  an  ante-nuptial  con- 
tract, a  sworn  copy  of  the  record  of  which  is  introduced  in  evi- 
dence, does  not  qualify  the  widow,  under  the  third  exception  to 
section  2  of  the  Evidence  act,  to  testify  that  she  never  entered  into 
any  ante-nuptial  contract. 

3.  Ante-nuptiai*  contracts — when  burden  is  on  wife  to  show 
she  was  not  fully  informed  as  to  property.  Where  the  wife  seeks 
to  repudiate  an  ante-nuptial  contract  after  the  husband's  death  she 
must  show  that  there  was  a  marriage  engagement  between  them 
when  the  contract  was  entered  into,  since  otherwise  there  is  no 
fiduciary  relation;  and  if  there  is  no  such  engagement  shown  and 
the  contract  merely  states  that  the  parties  contemplate  marriage 
with  each  other,  the  burden  is  on  the  wife,  in  case  the  provisions 
of  the  contract  are  disproportionate  to  the  husband's  means,  to 
show  that  she  was  not  fully  informed  of  her  intended  husband's 
circumstances. 

Appeal  from  the  Circuit  Court  of  Edgar  county;  the 
Hon.  William  B.  Scholfield,  Judge,  presiding. 

Stewart  W.  Kincaid,  for  appellants. 

Frank  C.  Vansellar,  and  O'Hair  &  Rhoads,  for 
appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court  : 

The  appellee,  the  widow  of  Samuel  C.  Mann,  who  died 
November  12,  191 3,  began  suit  in  the  circuit  court  of  Ed- 
gar county  for  the  assignment  of  dower  in  the  real  estate 
which  he  owned  during  the  marriage.     A  decree  was  ren- 
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dered  in  her  favor,  from  which  Adam  S,  Mann,  his  son, 
and  Vivian  Coalson,  his  grand-daughter,  devisees  under  his 
will,  have  appealed. 

The  defense  is  based  upon  the  following  contract : 

"Samuel  C.  Mann  and  Mary  /.  Tucker. 

"Article  of  agreement  made  and  entered  into  this  17th  day  of 
December,  1889,  between  Samuel  C.  Mann  of  the  first  part  and 
Mary  J.  Tucker  party  of  the  second  part : 

"IVitnesseth:  Whereas,,  the  said  parties  contemplate  marriage 
with  each  other,  they  m^ake  the  following  agreement  with  refer- 
ence to  their  property: 

''First — It  is  agreed  that  the  said  Mary  J.  Tucker,  in  the  event 
of  said  marriage  and  also  in  the  event  of  her  surviving  said  Sam- 
uel C.  Mann,  hereby  releases  all  right  or  claim,  under  any  law,  to 
any  part  of  the  estate  of  said  Samuel  C.  Mann,  either  real  or  per- 
sonal, and  the  said  Samuel  C.  Mann  on  his  part  releases  all  legal 
right,  title  or  claim  to  any  part  of  the  estate  of  which  the  said 
Mary  J.  Tucker  may  own,  either  real  or  personal;  and  in  the 
event  that  the  said  Samuel  C.  Mann  shall  survive  the  said  Mary  J. 
Tucker,  he  also  relinquishes  any  and  all  claims  upon  her  property, 
either  real  or  personal. 

"Witness  our  hands  and  seals  this  the  17th  day  of  December, 

'^'  (Seal) 

(Seal) 

"It  is  further  agreed  by  the  said  Samuel  C.  Mann  that  if  he 

should  depart  this  life  before  the  said  Mary  J.  Tucker,  then  the 

said  Mary  J.  Tucker  shall  have  the  right  to  occupy,  as  her  home, 

the  premises  where  the  said  Samuel  C.  Mann  now  lives,  as  long 

as  she  remains  his  widow.  o  r^  nr  /o    iv 

S.  C.  Mann,  (Seal) 

Mary  J.  Tucker.  (Seal) 

"Filed  and  recorded  Feb.  5,  1801.     tt  t^  t^-         «         .     « 
*^       ^       H.  E.  Rives,  Recorder, 

This  contract  was  not  produced  upon  the  hearing  but  a 
sworn  copy  of  the  record  of  it  in  the  recorder's  office  of 
Edgar  county  was  introduced  in  evidence.  Adam  S.  Mann 
testified  that  he  saw  the  original  in  his  father's  possession 
in  1912;  that  he  had  seen  the  appellee  write  and  was  ac- 
quainted with  her  handwriting  and  had  seen  his  father  write 
and  was  acquainted  with  his  handwriting,  and  that  the  sig- 
natures to  the  instrument  were  those  of  his  father  and  the 
appellee.    His  wife  testified  to  the  same  effect,  and  both 
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testified  that  the  recorded  instrument  was  a  copy  of  that 
which  they  had  seen  in  their  father's  possession.  The  in- 
strument could  not  be  found  after  the  death  of  Samuel  C. 
Mann.  Objection  was  made  to  the  competency  of  these  - 
witnesses  on  the  ground  that  Adam  S.  Mann  was  an  heir 
of  Samuel  C.  Mann  and  was  defending  as  such  heir.  Par- 
ties to  a  suit  are  declared  incompetent  to  testify,  by  sec- 
tion 2  of  the  act  in  regard  to  evidence  and  depositions,  only 
when  the  adverse  party  sues  or  defends  as  heir  or  devisee, 
and  not  where  such  party  himself  sues  or  defends  in  that 
capacity. 

Mary  J.  Mann  testified,  in  rebuttal,  that  she  had  never 
entered  into  any  ante-nuptial  contract  with  her  husband; 
that  he  never  said  anything  to  her  about  it.  She  was 
objected  to  as  an  incompetent  witness,  and  the  objection 
should  have  been  sustained.  The  adverse  parties  were  de- 
fending as  devisees  of  their  deceased  father  and  grand- 
father, Samuel  C.  Mann.  It  is  contended  that  she  was  a 
competent  witness  under  the  third  exception  to  section  2  of 
the  act  in  regard  to  evidence  and  depositions,  which  pro- 
vides that  where  the  adverse  party  suing  or  defending  in 
one  of  the  representative  capacities  mentioned  in  that  sec- 
tion, or  any  person  having  a  direct  interest  in  the  event  of 
the  suit,  shall  testify  in  behalf  of  such  party  so  suing  or 
defending  to  any  conversation  or  transaction  with  the  op- 
posite party,  then  such  opposite  party  shall  also  be  permitted 
to  testify  as  to  the  same  conversation  or  transaction.  This 
exception  is  not  applicable.  The  testimony  of  Adam  S. 
Mann  and  his  wife  was  not  to  any  conversation  or  trans- 
action with  the  appellee,  and  her  testimony  was  not  in  re- 
gard to  the  same  transaction  about  which  they  testified. 
This  was  all  the  evidence  introduced  in  regard  to  the  exe- 
cution of  the  contract,  and  it  was  sufficient  prima  facie 
to  show  its  execution. 

Counsel  for  appellee  insist  that  the  provisions  of  the 
contract  are  disproportionate  to  the  means  of  her  husband, 


Digitized  by 


Google 


86  '  Mann  v.  Mann.  [270  III. 

and  that  the  burden  of  proof  was  upon  the  appellants  to 
show  that  she  was  fairly  advised  as  to  her  husband's  prop- 
erty at  the  time  the  contract  was  made.  There  is  no  evi- 
dence that  appellee  knew  the  nature,  character  and  extent 
of  her  intended  husband's  property  at  the  time  the  contract 
was  executed,  and  if  the  burden  rests  upon  the  appellants 
of  showing  that  she  was  informed  in  regard  to  these  mat- 
ters it  has  not  been  sustained.  The  relationship  between 
the  parties  to  a  marriage  engagement  is  a  confidential  and 
fiduciary  one,  requiring  just  and  fair  dealing.  When  an 
ante-nuptial  contract  is  entered  into  between  such  persons 
the  provisions  of  which  are  disproportionate  to  the  hus- 
band's means,  it  will  be  presumed  that  the  intended  wife 
was  not  fully  informed  as  to  the  value  and  extent  of  her 
husband's  property,  and  unless  this  is  disproved  the  contract 
will  not  be  enforced  against  her.  (Hessick  v.  Hessick,  169 
111.  486;  Warner  v.  Warner,  235  id.  448.)  It  has  been 
held,  however,  that  the  burden  is  upon  the  wife  seeking  to 
repudiate  an  ante-nuptial  contract  to  show'  that  there  was  an 
existing  marriage  engagement  at  the  time  the  contract  was 
entered  into,  since  otherwise  no  fiduciary  relation  is  estab- 
lished. {Martin  v.  Collison,  266  111.  172.)  In  this  case  no 
evidence  whatever  was  introduced  in  regard  to  ,the  cir- 
cumstances under  which  the  contract  was  executed.  The 
marriage  took  place  on  December  26,  1889, — nine  days  after 
the  date  of  the  instrument.  The  instrument  itself  does  not 
recite  a  marriage  engagement,  or  even  that  the  parties  are 
about  to  enter  into  a  contract  of  marriage,  as  in  the  case 
of  Martin  v.  Collison,  supra.  It  simply  states  that  the  par- 
ties contemplate  marriage  with  each  other.  Under  the  doc- 
trine heretofore  announced  by  this  court  the  burden  was 
upon  the  appellee  to  show  that  she  was  not  fully  informed 
as  to  her  intended  husband's  circumstances. 

The  execution  of  the  instrument  having  been  proved 
and  there  being  no  evidence  that  defendant  had  not  full 
information  as  to  her  husband's  means,  the  contract  should 
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not  have  been  disregarded,  and  the  decree  rendered  was  er- 
roneous.   It  will  be  reversed  and  the  cause  will  be  remanded 
to  the  circuit  court,  with  directions  to  dismiss  the  bill. 
Reversed  and  remanded,  with  directions. 


The  PEOPI.E  ex  rel.  Walter  E.  DwigHt,  Plaintiff  in  Error, 
vs.  The  Chicago  Raii^ways  Company  et  ai  Defend- 
ants in  Error. 

Opinion  filed  October  27,  1^15 — Rehearing  denied  Dec.  g,  Jpi§. 

1.  Pi,EADiNG — Hling  a  plea  puis  darrein  continuance  does  not 
waive  former  pleas.  Under  section  50  of  the  Practice  act,  as 
amended  in  1907,  the  filing  of  a  plea  puis  darrein  continuance  is 
not  a  waiver  of  former  pleas. 

2.  Same — a  replication  admits  sufficiency  of  plea  in  absence  of 
new  matter  set  up  to  avoid  it.  A  replication  to  a  plea  in  mandamus 
admits  the  sufficiency  of  the  plea  as  a  bar  to  the  relief  sought  by 
the  petition  unless  the  new  matters  set  up  in  the  replication  are 
sufficient  to  avoid  the  legal  effect  of  matters  set  forth  in  the  plea. 

3.  Same — one  must  move  to  carry  a  demurrer  back.  Where  a 
plea  is  filed  to  a  mandamus  petition  and  there  is  also  a  replication 
to  the  plea,  a  demurrer  to  the  replication  will  not  be  carried  back 
to  test  the  sufficiency  of  the  plea  unless  the  petitioner  makes  a 
motion  to  that  effect,  and  the  judgment  of  the  court  will  be  lim- 
ited to  the  sufficiency  of  the  replication. 

4.  Construction — rules  of  construction  of  statutes  apply  also 
to  ordinances.  The  rules  for  the  construction  of  an  ordinance  are 
the  same  as  those  applied  in  the  construction  of  a  statute. 

5.  Statutes — legislative  intention  is  determined  from  the  law 
itself.  While  it  is  a  primary  rule  of  construction  that  the  inten- 
tion of  the  legislature  must  be  ascertained  and  given  effect,  that 
intention  must  be  determined  from  the  language  used  in  the  act 
and  not  from  statements  of  the  author  of  the  bill  or  by  those  in- 
terested in  its  passage  or  by  members  of  the  legislature. 

6.  Ordinances— rw/^  for  construing  an  ordinance  which  is  a 
proposition  for  a  contract.  Where  an  ordinance  is  not  enacted  for 
the  government  of  the  public  generally  but  is  a  proposition  for  a 
contract,  justice  to  the  party  accepting  the  contract  demands  that 


Digitized  by 


Google 


88  The  People  v.  Chicago  Rys.  Co.         [270  III. 

the  legislative  intention  be  determined  from  a  consideration  of  the 
enactment  itself. 

7.  Same — acts  of  a  committee  for  submitting  ordinance  should 
not  be  considered  in  construing  ordinance.  The  acts  of  a  commit- 
tee having  a  proposed  ordinance  before  it  for  consideration  before 
it  is  presented  to  the  council  cannot  be  considered  in  determining 
the  intention  of  the  council  in  passing  the  ordinance,  but  this  in- 
tention must  be  determined  from  the  ordinance  itself  and  the  situ- 
ation, disclosed  by  the  pleadings,  existing  when  it  was  passed. 

Writ  of  Error  to  the  Superior  Court  of  Cook  county ; 
the  Hon.  Charles  M.  Foell,  Judge,  presiding. 

S.  S.  Gregory,  Wiluam  R.  Moss,  and  B.  F.  Lang- 
worthy,  for  plaintiff  in  error. 

John  J.  Herrick,  and  Horace  Kent  Tenney,  for  de- 
fendant in  error  the  Chicago  Railways  Company. 

John  W.  Beckwith,  Corporation  Counsel,  and  Chas. 
M.  Haft,  for  defendant  in  error  the  city  of  Chicago. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

On  February  14,  191 1,  a  petition  was  filed  in  the  cir- 
cuit court  of  Cook  county  in  the  name  of  the  People  of 
the  State  of  Illinois,  on  the  relation  of  Walter  E.  Dwight, 
president  of  the  village  of  Oak  Park,  praying  for  a  writ  of 
mandamus  requiring  the  Chicago  Railways  Company  and 
the  County  Traction  Company  to  forthwith  establish  and 
thereafter  maintain  a  rate  of  fare  of  five  cents  for  trans- 
portation of  each  passenger  in  one  direction  between  the 
Seventy-second  avenue  terminals  of  the  County  Traction 
Company  in  the  village  of  Oak  Park  (Seventy-second  ave- 
nue being  the  western  boundary  of  the  village  of  Oak 
Park)  and  the  eastern  terminals  of  the  Chicago  Railways 
Company  in  the  city  of  Chicago,  the  said  terminals  in  the 
city  of  Chicago  being  in  that  portion  of  the  city  commonly 
known  as  the  loop  district.  The  right  to  this  relief  was 
by  the  petitioner  based  primarily  upon  section  3  of  an  ordi- 
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nance  passed  by  the  board  of  trustees  of  the  village  of 
Oak  Park  on  June  4,  1903,  which  ordinance  conferred  upon 
the  Chicago  Consolidated  Traction  Company,  as  the  succes- 
sor of  the  Cicero  and  Proviso  Street  Railway  Company,  the 
right  to  maintain  and  operate  street  railways  upon  cer- 
tain streets  in  the  village  of  Oak  Park  until  December  i, 
1948.    Said  section  3,  so  far  as  here  material,  is  as  follows: 

"Sec.  3.  From  and  after  the  passage  and  acceptance  of 
this  ordinance  the  rate  of  fare  for  each  passenger,  for  any 
one  ride  in  one  direction,  between  the  Seventy-second  ave- 
nue terminal  points  of  the  lines  of  said  company  in  said 
village  of  Oak  Park  and  the  eastern  terminal  points  of 
the  lines  of  the  Union  Traction  Company  in  the  city  of 
Chicago,  which  eastern  terminal  points  shall  be  within  that 
district  of  the  city  of  Chicago  bounded  on  the  north  by 
the  Chicago  river,  on  the  west  by  the  south  branch  of  the 
Chicago  river,  on  the  south  by  VanBuren  street  and  on  the 
east  by  Lake  Michigan,  shall  be  five  cents,  and  no  more, 
during  the  entire  term  of  its  franchise  in  said  village, 
which  shall  include  the  right  to  a  ride  in  each  direction 
over  and  along  the  following  routes,  namely : 

"(A)  Upon  the  Chicago  avenue  line  in  Oak  Park  by 
way  of  Chicago  avenue  and  Forty-eighth  avenue  to  the 
Lake  street  surface  lines  in  the  city  of  Chicago,  and 
thence  by  transfer  to  the  eastern  extremity  of  said  Lake 
street  lines. 

"(J5)  Upon  the  Lake  street  line  in  the  village  of  Oak 
Park  by  way  of  the  Lake  street  surface  lines  in  the  city  of 
Chicago  to  Forty-eighth  street,  and  thence  by  transfer  to 
the  eastern  extremity  of  said  Lake  street  line. 

"(C)  Upon  the  Madison  street  line  in  the  village  of 
Oak  Park  and  the  city  of  Chicago  to  West  Fortieth  street 
in  the  city  of  Chicago,  and  thence  by  transfer  to  the  east- 
em  extremity  of  said  Madison  street  lines. 

"(D)  Upon  the  Twelfth  street  line  in  the  village  of 
Oak  Park  by  way  of  Twelfth  street  to  th^  eastern  termi- 
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nus  of  said  line,  and  thence  by  transfer  upon  the  Union 
Traction  lines  to  the  eastern  extremity  of  said  Union  Trac- 
tion lines." 

The  obligation  on  the  part  of  the  County  Traction  Com- 
pany to  comply  with  the  requirements  of  said  section  3 
was  claimed  by  the  petitioner  to  exist  by  reason  of  the 
fact  that  the  County  Traction  Company  had  succeeded  to 
the  rights  and  franchises  conferred  by  said  ordinance  on 
the  Chicago  Consolidated  Traction  Company,  and  was  at 
the  time  of  filing  the  petition  herein  operating  the  street 
railways  in  the  village  of  Oak  Park  which  had  been  for- 
merly operated  by  the  Chicago  Consolidated  Traction  Com- 
pany by  virtue  of  said  ordinance  of  June  4,  1903,  and  was 
and  is  therefore  bound  by  all  the  terms  and  provisions  of 
said  ordinance.  The  obligation  on  the  part  of  the  Chi- 
cago Railways  Company  to  comply  with  the  requirements 
of  said  section  3  was  claimed  by  petitioner  to  exist  by  rea- 
son of  the  fact,  as  charged  in  the  petition,  that  the  Chicago 
Union  Traction  Company,  at  the  time  of  the  passage  and 
acceptance  of  the  ordinance  of  June  4,  1903,  owned,  con- 
trolled and  operated,  under  the  name  of  the  Chicago  Con- 
solidated Traction  Company,  the  system  of  street  railways 
in  the  village  of  Oak  Park,  and  the  acceptance  of  the  ordi- 
nance by  the  Chicago  Consolidated  Traction  Company  was, 
in  effect,  the  acceptance  of  that  ordinance  by  the  Chicago 
Union  Traction  Company ;  that  the  defendant  the  Chicago 
Railways  Company  is  the  successor  of  the  Chicago  Union 
Traction  Company  and  is  the  beneficial  owner  of  the  street 
railway  system  in  the  village  of  Oak  Park,  and  is  operating 
the  same  under  the  name  of  the  County  Traction  Company, 
and  by  reason  thereof  is  bound  by  the  terms  and  provisions 
of  the  ordinance  of  June  4,  1903. 

For  the  purpose  of  supporting  the  charge  that  the  pro- 
visions of  said  section  3  are  binding  upon  the  Chicago 
Railways  Company,  the  petition  sets  forth  substantially  all 
the  facts  disclosed  by  the  opinions  in  Chicago  Union  Trac- 
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Hon  Co.  V.  City  of  Chicago,  199  111.  484,  and  Chicago  Un- 
ion Traction  Co,  v.  City  of  Chicago,  199  id.  579,  which 
show  the  intimate  relation  existing  between  the  Chicago 
Consolidated  Traction  Company  and  the  Chicago  Union 
Traction  Company  a  short  time  prior  to  the  passage  of  the 
said  ordinance  of  June  4,  1903,  and  which  we  held  in  the 
last  mentioned  case  established  the  charge  there  made  that 
the  Chicago  Union  Traction  Company  was  the  beneficial 
owner  of  the  lines  of  street  railways  operated  under  the 
name  of  the  Chicago  Consolidated  Traction  Company,  in- 
cluding the  lines  in  the  village  of  Oak  Park.     The  peti- 
tion then  alleges  that  on  or  about  April  22,  1903,  receivers 
were  appointed  by  the  Federal  court  for  the  Chicago  Union 
Traction  Company  and  for  the  West  Chicago  Street  Rail- 
road Company  and  the  North   Chicago   Street  Railroad 
Company,  respectively,  the  two  companies  last  named  be- 
ing then  the  owners  and  lessors  of  a  large  portion  of  the 
street  railway  system  operated  by  the  Chicago  Union  Trac- 
tion Company.    It  is  further  alleged  that  the  Chicago  Rail- 
ways Company  was  organized  under  the  laws  of  this  State 
on  October  30,  1903,  for  the  purpose  of  re-organizing  the 
street  railway  system  of  the  Chicago  Union  Traction  Com- 
pany, including  the  lines  operated  under  the  name  of  the 
Chicago  Consolidated  Traction  Company;   that  thereafter, 
as  a  result  of  negotiations  between  representatives  of  the 
Chicago  Union  Traction  Company  and  its  lessors  and  the 
city  of  Chicago,  the  city  council  of  the  city  of  Chicago,  on 
February  11,  1907,  passed  an  ordinance  granting  authority 
to  the  Chicago  Railways  Company,  its  lessees,  successors 
and  assigns,  to  construct,  re-construct,  maintain  and  operate, 
for  the  term  of  twenty  years,  (subject  to  the  right  of  the 
city  to  purchase  the  same  at  any  time,)  a  system  of  street 
railways  in,  upon  and  along  certain  streets  in  the  city  of 
Chicago  upon  which  the  receivers  for  the  Chicago  Union 
Traction   Company   were   then   operating  street   railways 
without  any  franchise  from  the  city,  one  of  the  conditions 
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of  the  grant  being  that  the  Chicago  Railways  Company 
should  within  a  specified  time  acquire  all  the  property  con- 
stituting the  system  of  street  railways  then  operated  by  the 
receivers  for  the  Chicago  Union  Traction  Company,  and 
another  condition  being  that  the  city  of  Chicago  should  re- 
ceive fifty-five  per  cent  of  the  net  receipts  from  the  oper- 
ation of  the  system  of  street  railways  to  be  acquired  by 
the  Chicago  Railways  Company.  The  petition  then  sets 
out  various  steps  taken  in  the  suits  in  the  Federal  court 
in  which  receivers  were  appointed  for  the  Chicago  Union 
Traction  Company,  the  West  Chicago  Street  Railroad  Com- 
pany and  the  North  Chicago  Street  Railroad  Company, 
which  culminated  in  a  sale  on  January  25,  1908,  by  a  spe- 
cial master  commissioner,  under  a  decree  of  the  Federal 
court,  of  all  the  property,  estate,  rights,  franchises,  con- 
tracts, credits,  choses  in  action  and  effects  of  the  Chicago 
Union  Traction  Company,  the  West  Chicago  Street  Rail- 
road Company  and  the  North  Chicago  Street  Railroad 
Company,  to  a  committee  acting  under  a  plan  and  agree- 
ment of  re-organization  and  re-adjustment  promulgated  by 
the  Chicago  Railways  Company,  and  approved  by  the  Fed- 
eral court  and  by  the  city  of  Chicago,  and  the  petition 
then  alleges  that  on  February  25,  1908,  the  special  master 
commissioner,  acting  under  order  of  the  Federal  court,  con- 
veyed the  property  thus  purchased  by  the  said  committee 
to  the  Chicago  Railways  Company,  as  the  assignee  and 
successor  in  interest  of  the  said  committee.  The  petition 
alleges  that  thereafter,  on  or  about  June  i,  1908,  default 
was  made  in  the  payment  of  interest  on  certain  bonds  of 
the  Chicago  Consolidated  Traction  Company,  and  fore- 
closure proceedings  were  brought  in  the  circuit  court  of 
the  United  States  for  the  northern  district  of  Illinois  to 
foreclose  the  mortgage  securing  said  bonds,  and  receivers 
were  appointed;  that  on  October  6,  1910,  a  decree  of  fore- 
closure was  entered  and  a  sale  of  all  the  property  of  the 
Chicago  Consolidated  Traction  Company  was  directed ;  that 
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accordingly,  on  November  30,  1910,  all  of  the  property  of 
the  Chicago  Consolidated  Traction  Company  was  sold  at 
public  auction  under  said  decree  to  one  Andrew  Cooke, 
acting  for  and  on  behalf  of  the  Chicago  Railways  Com- 
pany; that  thereafter,  on  or  about  December  27,  1910, 
Andrew  Cooke  filed  in  said  cause  his  petition  asking  that 
a  portion  of  the  property  purchased  by  him  at  said  sale 
be  transferred  to  the  Chicago  Railways  Company  and  the 
remainder  thereof  to  the  County  Traction  Company,  which 
had  been  organized  under  the  laws  of  this  State  on  May 
21,  1910,  for  the  purpose  of  constructing,  owning,  purchas- 
ing, leasing  or  otherwise  acquiring  street  railways  in  Cook 
county  and  in  the  cities,  villages  and  municipalities  of  said 
county ;  that  the  court,  upon  the  report  of  the  special  mas- 
ter as  to  said  sale  and  upon  the  petition  of  Andrew  Cooke, 
on  December  27,  1910,  ordered  that  the  report  be  approved 
and  the  sale  confirmed,  and  that  the  special  master  make 
conveyance  of  the  property  as  Andrew  Cooke  might  direct ; 
that  accordingly,  by  direction  of  Andrew  Cooke,  the  special 
master  on  December  27,  1910,  conveyed  all  the  street  rail- 
way property  of  the  Chicago  Consolidated  Traction  Com- 
pany within  the  limits  of  the  city  of  Chicago  to  the  Chi- 
cago Railways  Company,  and  all  the  remainder  of  the 
property  of  said  company,  being  that  portion  without  the 
city  of  Chicago  and  including  the  lines  of  railway  in  the 
village  of  Oak  Park,  to  the  County  Traction  Company. 

From  the  petition  it  appears  that  the  terminal  or  trans- 
fer points  between  the  lines  of  street  railway  operated  by 
the  Chicago  Railways  Company  and  its  predecessors  and 
the  lines  of  street  railway  operated  under  the  name  of  the 
Chicago  Consolidated  Traction  Company  which  extended 
into  and  through  the  village  of  Oak  Park,  were  within 
the  city  of  Chicago  until  the  conveyances  of  December  27, 
1910,  above  mentioned,  were  made,  but  that  thereafter  the 
terminal  or  transfer  points  between  the  railways  operated 
by  the  Chicago  Railways  Company  and  those  operated  by 
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the  County  Traction  Company  were  on  the  line  between 
the  city  of  Chicago  and  the  village  of  Oak  Park. 

With  reference  to  the  incorporation  of  the  County  Trac- 
tion Company,  and  the  acquisition,  on  December  27,  1910, 
of  the  lines  of  street  railway  formerly  operated  by  the 
Chicago  Consolidated  Traction  Company  outside  the  city 
of  Chicago,  including  the  lines  in  the  village  of  Oak  Park, 
the  petition  alleges  that  the  County  Traction  Company  was 
organized  at  the  instance  of  the  Chicago  Railways  Com- 
pany and  is  virtually  an  agency  or  subsidiary  thereof; 
that  it  is  entirely  controlled  and  dominated  by  the  Chicago 
Railways  Company  and  has  no  separate  corporate  exist- 
ence or  autonomy  but  is  a  mere  dependency  of  the  Chicago 
Railways  Company,  organized  for  the  purpose  of  endeavor- 
ing to  aid  that  company  in  escaping  from  its  legal  duties 
and  obligations. 

The  petition  alleges  that  the  Chicago  Railways  Com- 
pany having  on  February  25,  1908,  acquired  title  to  and 
possession  of  the  street  car  properties  formerly  operated 
by  the  West  Chicago  Street  Railroad  Company,  the  North 
Chicago  Street  Railroad  Company,  the  Chicago  Passenger 
Railway  Company,  the  Chicago  Union  Traction  Company, 
and  the  subsidiary  or  suburban  companies  mentioned  in 
Chicago  Union  Traction  Co.  v.  City  of  Chicago,  199  111. 
579,  as  having  been  merged  in  the  Chicago  Consolidated 
Traction  Company,  became,  in  law,  liable  for  all  the  obli- 
gations of  its  predecessors,  and  accordingly,  and  in  ap- 
parent recognition  of  this  situation,  continued  to  operate 
the  lines  of  street  railway  in  Oak  Park  and  the  connecting 
lines  in  the  city  of  Chicago  in  substantially  the  same  way 
they  had  been  operated  by  the  Chicago  Union  Traction 
Company  and  its  receivers,  and  observed  substantially  all 
the  conditions  and  provisions  of  the  ordinance  of  June  4, 
1903,  securing  to  passengers  a  trip  between  the  loop  dis- 
trict in  the  city  of  Chicago  and  the  village  of  Oak  Park 
for  one  fare,  until  on  or  about  December  27,  1910,  when, 
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without  any  notice  to  the  public  authorities  of  the  village 
of  Oak  Park,  it  suddenly  discontinued  this  service  and  pro- 
ceeded to  carry  passengers  to  the  city  limits  of  the  city 
of  Chicago  and  there  compelled  them  to  transfer  and  to 
pay  an  additional  fare  when  they  passed  the  city  limits, 
and  that  since  that  time  the  Chicago  Railways  Company 
and  the  County  Traction  Company  have  refused  to  comply 
with  the  requirements  of  section  3  of  the  said  ordinance 
of  June  4,  1903,  and  insist  upon  charging  two  fares,  of 
five  cents  each,  for  a  trip  between  any  point  in  the  vil- 
lage of  Chicago  and  any  point  in  the  village  of  Oak  Park, 
wherefore  the  petitioner  seeks  a  writ  of  mandamus  against 
the  Chicago  Railways  Company  and  the  County  Traction 
Company,  as  hereinbefore  stated. 

On  May  17,  191 1,  by  consent  of  all  the  parties,  the 
cause  was  transferred  from  the  circuit  court  to  the  supe- 
rior court  of  Cook  county,  and  on  May  19,  191 1,  the  city 
of  Chicago  was  made  a  defendant  to  the  petition,  on  the 
theory  that  by  virtue  of  the  terms  and  provisions  of  the 
ordinances  under  which  the  Chicago  Railways  Company 
was  operating  its  street  railway  system  in  the  city  of  Chi- 
cago the  city  was  a  necessary  party  to  the  proceeding.  The 
Chicago  Railways  Company,  the  County  Traction  Company 
and  the  city  of  Chicago  answered  the  petition,  but  as  the 
cause,  so  far  as  the  Chicago  Railways  Company  and  the 
city  of  Chicago  are  concerned,  was  finally  determined  upon 
the  facts  set  forth  in  a  plea  thereafter  filed,  and  as  the 
rights  of  the  County  Traction  Company  are  not  involved 
upon  this  writ*  of  error,  it  will  not  be  necessary  to  mention 
any  of  the  matters  contained  in  the  answers. 

On  April  2,  191 3,  the  Chicago  Railways  Company  filed 
a  plea  to  the  petition,  which  was  adopted  by  the  city  of 
Chicago,  in  which  it  was  alleged  that  on  March  18,  1913, 
ihef  city  council  of  the  city  of  Chicago  passed  an  ordinance, 
which  was  thereafter,  on  March  20,  191 3,  signed  by  the 
mayor  and  accepted  by  the  Chicago  Railways  Company, 
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authorizing  the  Chicago  Railways  Company  to  enter  into 
an  operating  agreement  with  the  County  Traction  Company 
with  reference  to  the  use  of  certain  tracks  in  the  town  of 
Cicero,  section  8  of  this  ordinance  being  as  follows: 

"Sec.  8.  The  consent,  permission  and  authority  hereby 
granted  are  so  granted  upon  the  express  condition  that  the 
Chicago  Railways  Company  shall  not  carry  on  any  of  its 
lines  of  railway  in  the  city  of  Chicago  or  on  any  line  au- 
thorized to  be  operated  hereunder,  without  the  payment  of 
a  cash  fare  to  it,  as  provided  by  the  ordinance  of  Febru- 
ary II,  1907,  herein  referred  to,  any  passenger  presenting 
a  trangfer  issued  on  any  line  of  street  railway  outside  the 
limits  of  the  city  of  Chicago,  or  carry  any  passenger  over 
its  said  lines  who  has  not  paid  a  cash  fare  to  it,  on  any 
transfer  or  transfers  issued  on  any  other  lines  of  street 
railway,  except  such  transfers  as  are  expressly  provided  for 
and  authorized  by  said  ordinance  of  February  11,  1907,  or 
the  amendatory  ordinance  of  October  10,  19 10.  Nor  shall 
said  Chicago  Railways  Company  issue  to  any  passengers 
transported  on  its  lines  within  said  city  or  on  the  lines  au- 
thorized to  be  operated  hereunder,  any  transfers  entitling 
such  passengers  to  be  carried  on  any  other  lines  of  street 
railway,  except  such  transfers  as  are  expressly  provided  for 
and  authorized  by  said  ordinance  of  February  11,  1907,  or 
said  amendatory  ordinance,  and  the  aforesaid  resolution  or 
ordinance  of  the  board  of  trustees  of  the  town  of  Cicero 
shall  expressly  recite  this  provision  of  this  ordinance :  Pro- 
tided,  however y  that  it  is  not  intended  hereby  to  change, 
add  to  or  detract  from  the  said  ordinances  0/ February  11, 
1907,  and  October  10,  19 10,  except  as  therein  and  thereby 
provided." 

The  plea  sets  forth  the  ordinance  of  February  11,  1907, 
and  the  ordinance  of  October  10,  1910,  referred  to  in  said 
section  8  of  the  ordinance  of  March  18,  1913,  and  a  cer- 
tain release  executed  in  compliance  with  the  ordinance  of 
October  10,  19 10,    Among  other  provisions,  the  ordinance 
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of  February  ii,  1907,  provides  that  the  Chicago  Railways 
Company  shall  be  entitled  to  charge  a  fare  of  five  cents 
for  a  continuous  trip  in  one  general  direction,  within  the 
present  or  future  limits  of  the  city,  over  its  street  rail- 
ways covered  by  the  ordinance  and  all  extensions  thereof, 
-whether  owned,  leased  or  operated  by  it,  and  that  the  com- 
pany's obligation  to  pay  the  city  fifty-five  per  cent  of  the 
net  receipts  from  the  operation  of  the  system  of  street 
railways  authorized  by  the  ordinance  is  based  upon  its 
right  to  charge  and  receive  the  said  rate  of  fare.  It  also 
provides  that  the  Chicago  Railways  Company,  at  all  times 
during  the  life  of  the  grant,  shall  secure  to  passengers  the 
same  right  of  transfer  between  its  lines  and  the  connecting 
lines  of  the  Chicago  Consolidated  Traction  Company  for 
continuous  travel  in  one  general  direction,  for  a  single  fare, 
within  the  limits  of  the  city  of  Chicago  as  if  the  lines  of 
the  Chicago  Railways  Company  and  the  lines  of  the  Chi- 
cago Consolidated  Traction  Company  were  owned  and  op- 
erated by  the  Chicago  Railways  Company  under  the  pro- 
visions of  the  ordinance. 

By  the  ordinance  of  October  10,  1910,  it  was  recited 
that  the  receivers  of  the  Chicago  Consolidated  Traction 
Company  and  of  certain  of  its  grantor  and  lessor  compa- 
nies were  then  maintaining  and  operating  a  system  of  street 
railways  in  certain  streets  and  public  ways  in  the  north  and 
west  divisions  of  the  city  of  Chicago,  but  that  the  right 
of  said  companies  and  of  their  receivers  to  maintain  and 
operate  important  parts  of  such  system  had  expired  by  vir- 
tue of  the  limitations  and  conditions  of  the  ordinances  ap- 
plicable thereto,  and  that  the  right  to  maintain  and  oper- 
ate other  portions  of  said  system  would  soon  expire,  and 
that  the  system  was  not  then  being  operated  so  as  to  fur- 
nish adequate  or  proper  street  car  service  upon  the  streets 
and  public  ways  on  which  such  system  was  then  located. 
The  ordinance  then  refers  to  the  provisions  in  the  ordi- 
nance of  February  11,  1907,  reserving  to  the  city  the 
870  -  7 
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right  at  any  time  to  require  the  Chicago  Railways  Com- 
pany to  make  extensions  of  and  additions  to  the  lines  of 
street  railway  expressly  authorized  by  that  ordinance,  and 
recites  that  the  city  desires  and  has  determined  to  require 
the  Chicago  Railways  Company  to  extend  street  railway 
lines  in,  upon  and  over  said  streets  and  public  ways  then- 
occupied,  without  license  or  franchise  from  the  city,  by  the 
said  consolidated  system.  The  ordinance  authorizes  and  re- 
quires the  Chicago  Railways  Company  to  construct,  main- 
tain and  operate,  in  accordance  with  the  provisions  of  the 
ordinance  of  February  ii,  1907,  extensions  of  and  addi- 
tions to  its  lines  of  street  railway  in,  upon  and  along  cer- 
tain streets  in  the  city  particularly  designated  in  the  ordi- 
nance, and  including  all  streets  and  portions  of  streets  in 
the  city  upon  and  along  which  were  located  those  lines  of 
the  Chicago  Consolidated  Traction  Company  specified  in 
section  3  of  the  said  ordinance  of  June  4,  1903,  of  the 
village  of  Oak  Park.  The  ordinance  of  October  10,  1910, 
also  provided  that  for  the  purpose  of  complying  with  its 
terms  and  provisions  the  Chicago  Railways  Company  was 
thereby  authorized  to  acquire  all  the  street  railway  prop- 
erty that  was  located  in  said  streets  and  public  ways  of  the 
city  of  Chicago  belonging  to  or  claimed  by  the  Chicago 
Consolidated  Traction  Company  or  its  receivers,  together 
with  the  equipment  thereof,  and  that  such  property  should 
be  acquired  free  and  clear  from  all  liens  and  claims  of 
every  description,  including  the  release,  waiver  or  extin- 
guishment of  all  and  every  right  and  claim,  of  every  kind 
and  nature,  in  respect  to  the  location,  maintenance  or  oper- 
ation of  street  railways  in  the  said  streets  or  public  ways 
of  the  city  then  vested  or  claimed  to  be  vested  in  or  to 
belong  to  the  Chicago  Consolidated  Traction  Company  and 
other  companies  mentioned,  including  the  Cicero  and  Pro- 
viso Street  Railway  Company,  or  in  the  receivers  of  any 
of  said  companies.  It  was  further  provided  that  during  the 
period  of  the  grant  the  Chicago  Railways  Company  should 
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sell  tickets  at  the  rate  of  five  cents  each,  which  should  en- 
title the  holder  to  one  continuous  ride,  either  way,  to  or 
from  any  lawful  stopping  place  in  the  city  of  Chicago  at 
or  east  of  Austin  avenue  (Austin  avenue  being  the  bound- 
ary line  between  the  city  of  Chicago  and  the  village  of 
Oak  Park  on  the  west)  on  the  Chicago  avenue  line,  and 
Madison  street,  Lake  street  and  Forty-eighth  avenue  lines, 
(those  being  the  lines  formerly  operated  by  the  Chicago 
Consolidated  Traction  Company  ovfer  which  passengers 
from  the  village  of  Oak  Park  were  required  to  travel  in 
order  to  reach  the  loop  district  of  the  city  of  Chicago,) 
from  and  to  any  station  on  the  Lake  Street  Elevated  rail- 
road and  the  Union  Elevated  railroad. 

The  plea  further  alleges  that  at  the  time  of  the  passage 
of  the  ordinance  of  October  lo,  1910,  and  until  Decem- 
ber 27,  19 10,  all  the  property  of  the  Chicago  Consolidated 
Traction  Company  within  and  without  the  city  was,  and 
had  been  since  June  24,  1908,  in  the  possession  of  and  was 
being  operated  by  receivers  appointed  by  the  Federal  court, 
but  that  upon  the  execution,  on  December  2^^  1910,  of  the 
deeds  referred  to  in  the  petition,  possession  of  the  prop- 
erty of  the  Chicago  Consolidated  Traction  Company  within 
the  city  of  Chicago  was  delivered  to  the  Chicago  Railways 
Company  and  possession  of  that  lying  without  the  city 
was  delivered  to  the  County  Traction  Company.  The  plea 
further  alleges  that  after  the  execution  of  said  deeds  the 
Chicago  Railways  Company,  pursuant  to  the  requirements 
of  the  ordinance  of  October  10,  1910,  by  a  written  in- 
strument filed  with  the  city,  released  to  the  city  all  the 
rights  and  claims  in  respect  to  location,  maintenance  and 
operation  of  street  railways  in  the  streets  of  Chicago  vested 
or  claimed  to  be  vested  in  the  Chicago  Consolidated  Trac- 
tion Company  and  its  grantor  or  lessor  companies. 

Thereafter,  on  April  2,  191 3,  the  petitioner  filed  a  rep- 
lication to  the  plea,  alleging  that  on  March  10,  1913,  the 


Digitized  by 


Google 


100  The  People  v.  Chicago  Rys.  Co.  [270  III. 

city  council  of  the  city  of  Chicago  passed  an  ordinance 
which  had  been  on  February  24,  191 3,  reported  to  the 
council  by  the  local  transportation  committee,  which  was 
in  all  respects  identical  with  the  ordinance  set  up  in  the 
plea  as  having  been  passed  on  March  18,  1913,  except  that 
section  8  of  said  ordinance  did  not  coptain  the  proviso 
appended  to  said  section  in  words  and  figures  following: 
"Provided,  hozvever,  that  it  is  not  intended  hereby  to 
change,  add  to  or  detract  from  the  ordinances  of  Febru- 
ary II,  1907,  and  October  10,  19 10,  except  as  therein  and 
thereby  provided;*'  that  thereupon  counsel  concerned  in 
this  case  on  behalf  of  the  petitioner,  on  March  12,  1913, 
saw  the  mayor  of  the»  city  and  various  members  of  the 
committee  on  local  transportation  regarding  said  ordinance, 
and  that  accordingly,  on  March  13,  191 3,  the  mayor  caused 
to  be  addressed  to  W.  R.  Moss,  counsel  for  the  petitioner, 
a  communication,  which  is  set  out  in  full  in  the  replication. 
The  substance  of  this  communication  is  that  the  clause  of 
which  Moss  had  complained  (section  8)  was  inserted  in  the 
ordinance  to  protect  the  city  against  any  conditions  unpro- 
vided for  in  the  ordinance  of  February  11,  1907,  which 
would  reduce  the  city's  income  from  fifty-five  per  cent  of 
the  net  receipts  of  the  Chicago  Railways  Company ;  that  the 
mayor  did  not  feel  justified  in  vetoing  the  ordinance,  and 
that  the  corporation  counsel  did  not  agree  with  the  con- 
tention of  Moss  that  the  interchange  of  transfers  between 
the  Chicago  Railways  Company  and  the  County  Traction 
Company  would  not  aflfect  the  income  of  the  city  as  fixed 
by  the  ordinance  of  1907,  and  that  the  corporation  coun- 
sel did  not  regard  the  insertion  of  section  8  in  the  ordi- 
nance as  finally  settling  the  controversy  in  the  courts.  The 
replication  then  alleges  that  thereafter,  on  March  18,  there 
was  a  meeting  of  the  committee  on  local  transportation, 
at  which  Eugene  Block,  presiding,  called  the  attention  of 
the  committee  to  section  8  of  the  ordinance  passed  by  the 
city  council  on  March  10,  19 13,  and  that  the  following  pro- 
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ceedings  were  had,  as  appears  from  a  stenographic  report 
taken  at  the  direction  of  the  committee: 

The  chairman  caused  to  be  read  a  letter  addressed  by 
him  to  the  corporation  counsel  of  the  city  of  Chicago 
under  date  of  March  12,  asking  whether  section  8  of  the 
ordinance,  as  passed  on  March  10,  strengthens  the  case  of 
the  Chicago  Railways  Company  in  any  degree  in  the  suits 
pending  in  the  courts  for  a  five-cent  fare  to  the  western 
suburbs,  and  caused  to  be  read  the  reply  of  the  corporation 
counsel  thereto,  under  date  of  March  13,  to  the  effect  that 
section  8  consists  perfectly  with  the  terms  of  the  ordinances 
of  February  11,  1907,  and  October  10,  19 10,  and  neither 
adds  to  nor  detracts  from  the  prior  ordinances  but  simply 
reiterates  what  was  said  in  the  prior  ordinances  and  ad- 
heres thereto.  After  a  discussion  between  certain  members 
of  the  committee  and  a  representative  of  the  village  of 
Oak  Park  and  an  assistant  corporation  counsel  of  the  city 
of  Chicago,  the  representative  of  the  village  presented  an 
amendment  which  he  claimed  would  relieve  section  8  of 
its  objectionable  feature,  and  read  from  the  opinion  of 
Judge  Foell  rendered  in  disposing  of  a  demurrer,  in  which 
he  held  that  the  ordinances  of  February  11,  1907,  and 
October  10,  1910,  did  not  prohibit  the  relief  in  this  case. 
Alderman  Long,  one  of  the  members  of  the  committee, 
then  asked  the  assistant  corporation  counsel  whether  the 
amendment  presented  by  the  representative  of  the  village 
was  desirable,  and  the  assistant  corporation  counsel  replied 
that  it  was  not  desirable  from  a  legal  point  of  view,  and 
that  it  would  be  better  to  defeat  the  ordinance  than  to 
adopt  that  amendment, — that  the  amendment  would  not 
protect  the  city's  rights.  Alderman  Long  then  stated  that 
the  committee  did  not  want  to  act  contrary  to  the  advice 
of  the  corporation  counsel.  The  representative  of  the  vil- 
lage then  stated  that  the  corporation  counsel  understood 
that  the  city  council  desired  to  assist  the  Chicago  Railways 
Company  to  win  the  cases.     Alderman  Long  replied  that 
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they  did  not  want  to  legislate  the  villages  out  of  court, 
and  asked  the  assistant  corporation  counsel  if  he  could 
not  prepare  an  amendment  that  would  not  legislate  the  vil- 
lages out  of  court,  and  whether  there  was  any  objection 
to  an  amendment  which,  so  far  as  pending  litigation  was 
concerned,  would  leave  the  parties  just  where  they  were  be- 
fore. The  assistant  corporation  counsel  replied  that  there 
was  no  objection  to  that,  and  in  his  opinion,  the  ordinance 
as  theretofore  passed  accomplished  that  very  thing.  Alder- 
man Long  then  stated  that  he  did  not  think  they  should 
do  anything  that  would  throw  the  villages  out  of  court, 
and  the  assistant  corporation  counsel  replied  that  the  vil- 
lages were  already  throv/n  out  by  the  1907  ordinance.  Al- 
derman Long  then  suggested  that  the  assistant  corporation 
counsel  prepare  an  amendment  as  he  thought  it  ought  to 
be  and  that  the  committee  would  indorse  it.  Shortly  after- 
wards the  secretary  of  the  committee  read  a  communica- 
tion from  the  assistant  corporation  counsel  which  was  ac- 
companied by  a  proposed  amendment  to  said  section  8  and 
which  the  communication  stated  was  in  accordance  with 
the  request  made  by  Alderman  Long.  The  amendment  pre- 
pared by  the  assistant  corporation  counsel  and  thus  trans- 
mitted to  the  committee  was  the  proviso  to  said  section  8 
as  it  appears  in  the  ordinance  of  March  18. 

The  replication  then  alleges  that  on  March  18,  at  the 
meeting  of  the  city  council,  Eugene  Block  moved  to  re- 
consider the  vote  by  which  the  council,  at  its  last  preced- 
ing meeting,  passed  said  ordinance,  which  motion  prevailed ; 
that  thereupon  Alderman  Block  moved  to  amend  said  ordi- 
nance by  adding  said  proviso  to  section  8,  whereupon  Stan- 
ley Kunz,  a  member  of  the  council,  arose  and  inquired  the 
purpose  of  the  proposed  amendment ;  that  the  mayor,  who 
was  then  presiding,  directed  that  the  amendment  be  read 
again,  which  was  accordingly  done,,  and  that  Alderman 
Kunz  then  stated  that  he  did  not  understand  the  amend- 
ment, whereupon  the  mayor  stated  from  the  chair  that  it 
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had  been  suggested  that  the  ordinance  without  the  amend- 
ment might  affect  pending  suits  brought  by  western  villages  • 
against  the  traction  companies,  and  that  the  purpose  of 
the  amendment  was  to  prevent  the  ordinance  from  preju- 
dicing the  rights  of  the  towns  in  those  cases;  that  there- 
upon Alderman  Block  arose  and  in  substance  repeated  what 
had  been  said  by  the  mayor,  and  after  some  further  re- 
marks (which  are  not  set  forth)  the  amendment  was  duly 
adopted,  and  that  the  said  ordinance  of  March  i8,  1913, 
was  thus,  and  not  otherwise,  adopted  by  the  unanimous 
vote  of  those  present ;  all  of  which  the  petitioner  is  ready 
to  verify. 

The  Chicago  Railways  Company  and  the  city  of  Chi- 
cago filed  general  demurrers  to  the  replication,  which  the 
court  sustained,  and  the  petitioner  declining  to  plead  fur- 
ther, the  petition  was  dismissed  as  to  the  Chicago  Railways 
Company  and  the  city  of  Chicago  and  judgment  was  ren- 
dered in  their  favor  for  costs.  In  the  meantime  the  name 
of  the  County  Traction  Company  had  been  changed  to  Chi- 
cago and  West  Towns  Railway  Company,  and  the  change 
in  name  had  been  brought  to  the  attention  of  the  court  by 
the  petitioner  by  an  amendment  to  the  petition,  and  subse- 
quently, after  a  hearing,  a  writ  of  mandamus  was  awarded 
against  the  Chicago  and  West  Towns  Railway  Company  in 
accordance  with  the  prayer  of  the  petition.  The  petitioner 
has  sued  out  this  writ  of  error  to  reverse  the  judgment 
rendered  in  favor  of  the  Chicago  Railways  Company  and 
the  city  of  Chicago. 

The  plea  filed  by  the  Chicago  Railways  Company  set- 
ting up  the  ordinance  of  March  18,  1913,  as  a  defense  to 
the  petition  was,  in  effect,  a  plea  puis  darrein  continuance. 
Under  the  law  as  it  existed  prior  to  the  revision  of  the 
Practice  act  in  1907  this  plea  would  have  superseded  the 
answer  theretofore  filed,  and  by  operation  of  law  the  an- 
swer would  have  been  stricken  from  the  record  and  the 
matters  set  forth  in  the  petition  confessed.     (City  of  East 
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St  Louis  V.  Renshaw,  153  111.  491 ;  People  v.  Kipley,  171 
id.  44.)  Section  50  of  the  Practice  act  now  provides  that 
the  pleading  of  a  plea  puis  darrein  continuance  shall  not 
waive  former  pleas,  so  that  rule  no  longer  applies.  Instead 
of  demurring  to  the  plea  and  thereby  testing  its  sufficiency 
as  a  defense  to  the  cause  of  action  stated  in  the  petition, 
plaintiff  in  error  filed  a  replication  admitting  the  facts  stated 
in  the  plea  but  setting  up  new  matters  intended  to  avoid  the 
legal  effect  of  the  plea  as  a  defense  to  the  petition.  By  fil- 
ing the  replication  plaintiff  in  error  conceded  that  the  ordi- 
nance of  March  18,  1913,  operated  as  a  bar  to  the  relief 
sought  by  the  petition  unless  the  new  matters  set  forth  in 
the  replication  were  sufficient  to  avoid  the  legal  effect  of  the 
ordinance  as  a  bar  to  the  cause  of  action  stated  in  the  peti- 
tion. (Chicago  Great  Western  Railway  Co.  v.  People,  179 
111.  441.)  The  Chicago  Railways  Company  demurred  to 
the  replication,  thereby  admitting  as  true  the  new  matters 
set  forth  in  the  replication  but  challenging  their  sufficiency 
to  avoid  the  bar  presented  by  the  plea.  The  action  of  the 
court  in  sustaining  the  demurrer  to  the  replication  amounted 
to  a  holding  that  the  new  matters  set  forth  in  the  replication 
were  not  sufficient,  in  law,  to  avoid  the  bar  presented  by 
the  plea,  and  this  was  the  extent  of  the  holding  of  the  trial 
court  in  disposing  of  the  case.  The  sufficiency  of  the  plea 
as  a  defense  to  the  petition  was  not  presented  to  the  court 
for  determination,  as  no  motion  was  made  by  plaintiff  in 
error  to  carry  the  demurrer  back  to  the  plea.  (Schofield 
V.  Settley,  31  111.  515;  Mix  v.  People,  86  id.  329;  Town 
of  Scott  V.  Artman,  237  id.  394;  Heimberger  v.  Blliot 
Switch  Co.  245  id.  448;  People  v.  Strawn,  265  id.  292.) 
The  arguments  of  counsel  in  this  court  embrace  numerous 
questions  which  were  not  involved  in  the  trial  court  in  pass- 
ing upon  the  demurrer  to  the  replication  and  which  are 
therefore  not  before  us  for  determination.  The  only  ques- 
tion proper  for  us  to  consider  is  whether,  conceding  the 
ordinance  of  March  18,  191 3,  as  set  forth  in  the  plea,  to 
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be  a  bar  to  the  relief  sought  by  the  petition,  the  new  mat- 
ters contained  in  the  replication  are  sufficient,  in  law,  to 
avoid  the  effect  of  that  ordinance  as  a  bar. 

The  new  matters  in  the  replication  are  set  forth  for 
the  purpose  of  showing  the  intention  of  the  city  council 
in  adopting  section  8  of  the  ordinance  of  March  i8,  191 3, 
it  being  the  contention  of  plaintiff  in  error  that  such  new 
matters  show  that  the  city  council  did  not  by  said  section  8 
intend  to  limit  or  enlarge  the  obligation  of  the  Chicago 
Railways  Company,  under  the  ordinances  of  February  11, 
1907,  and  October  10,  1910,  to  issue  and  accept  transfers. 
The  matters  claimed  to  show  such  intention  consist  of  cer- 
tain letters  read  and  statements  made  at  a  meeting  of  the 
committee  on  local  transportation  before  the  ordinance  was 
submitted  to  the  city  council,  and  certain  statements  made 
at  the  session  of  the  council  at  which  the  ordinance  was 
passed.  Whether  these  extraneous  matters  can  be  consid- 
ered by  the  courts  in  construing  section  8  of  the  ordi- 
nance of  March  18,  1913,  is  the  question  presented  to  us 
for  determination. 

We  have  held  that  the  rules  for  the  construction  of  an 
ordinance  are  the  same  as  those  applied  in  the  construction 
of  a  statute.  {People  v.  Hummel,  215  111.  43;  People  v. 
Mohr,  252  id.  160.)  It  is  a  primary  rule  in  the  interpre- 
tation and  construction  of  a  statute  that  the  intention  of 
the  legislature  is  to  be  ascertained  and  given  effect.  (Peo- 
pie  V.  Price,  257  111.  587.)  This  rule  does  not,  however, 
permit  the  courts  to  consider  statements  made  by  the  author 
of  a  bill  or  by  those  interested  in  its  passage,  or  by  mem- 
bers of  the  legislature  adopting  the  bill,  showing  the  mean- 
ing or  effect  of  the  language  used  in  the  bill  as  understood 
by  the  person  or  persons  making  such  statements.  Thus, 
in  Belleville  and  Illinoistown  Railroad  Co.  v.  Gregory,  15 
111.  20,  it  was  said:  "Nor  can  the  presumed  or  even  well 
known  views  of  all  the  members  of  the  legislature  be  al- 
lowed to  repeal  an  express  provision  of  a  law  or  to  control 
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its  construction.  The  law,  alone,  can  speak  the  legislative 
will.  When  the  courts  shall  be  driven  to  the  lobbies  of  the 
legislature  to  learn  the  sentiments  of  the. members,  for  the 
purpose  of  construing  the  laws,  a  new  rule  of  construction 
will  have  been  adopted."  Again,  in  Eddy  v.  Morgan,  216 
111.  437,  we  said :  "While  journals  and  proceedings  of  the 
legislature  are  sometimes  looked  to  in  an  endeavor  to  as- 
certain a  proper  construction  of  the  statute,  so  that  the 
court  may  have  before  it  what  is  authentic  that  surrounded 
the  enactment  of  the  law,  we  are  aware  of  no  authority, 
and  none  has  been  pointed  out,  where  the  action  of  the 
lobby  or  the  opinion  of  the  legislators  as  individuals  has 
been  taken  into  account.  In  fact,  we  understand  the  rule 
to  be  otherwise  and  that  such  matters  are  inadmissible." 
In  United  States  v.  Trans-Missouri  freight  Ass'n,  166 
U.  S.  290,  the  United  States  Supreme  Court,  in  consider- 
ing this  subject,  said:  "There  is,  too,  a  general  acquies- 
cence in  the  doctrine  that  debates  in  Congress  are  not  ap- 
propriate sources  of  information  from  which  to  discover 
the  meaning  of  the  language  of  a  statute  passed  by  that 
body.  ♦  ♦  *  The  reason  is,  that  it  is  impossible  to  de- 
termine with  certainty  what  construction  was  put  upon  an 
act  by  the  members  of  a  legislative  body  that  passed  it, 
by  resorting  to  the  speeches  of  individual  members  thereof. 
Those  who  did  not  speak  may  not  have  agreed  with  those 
who  did,  and  those  who  spoke  might  differ  from  each 
other,  the  result  being  that  the  only  proper  way  to  con- 
strue a  legislative  act  is  from  the  language  used  in  the  act, 
and,  upon  occasion,  by  a  resort  to  the  history  of  the  times 
when  it  was  passed." 

While  the  language  used  in  the  cases  above  cited  was 
used  as  applicable  to  the  construction  of  statutes  gener- 
ally, an  additional  reason  exists  for  refusing  to  consider 
the  opinions  of  members  of  the  legislative  body  as  to  the 
meaning  of  the  proposed  enactment,  where,  as  here,  the 
enactment  is  not  for  the  government  of  the  public  gener- 
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ally,  but  is  a  proposition  for  a  contract.  In  such  cases  jus- 
tice to  the  party  accepting  the  contract  demands  that  the 
legislative  intention  be  determined  from  a  consideration  of 
the  enactment  itself.  Belleville  and  Illinoistown  Railroad 
Co,  V.  Gregory,  supra. 

The  principal  matters  intended  to  show  the  meaning  of 
said  section  8  as  contended  for  by  plaintiff  in  error,  are 
the  letters  read  and  the  statements  made  at  the  meeting 
of  the  local  transportation  committee.  A  further  reason 
exists  why  these  matters  cannot  be  considered  by  the  courts 
in  construing  that  section.  The  ordinance  was  passed  by 
the  city  council, — not  by  the  local  transportation  commit- 
tee,— and  it  does  not  appear  from  the  replication  that  any 
of  the  correspondence  referred  to  or  any  of  the  statements 
njade  at  the  meeting  of  the  committee  on  local  transpor- 
tation were  brought  to  the  attention  of  the  city  council 
when  the  proposed  ordinance  of  March  i8,  1913,  was  sub- 
mitted to  the  council.  It  is  the  intention  of  the  city  coun- 
cil which  the  courts  must  endeavor  to  determine, — ^not  the 
intention  of  the  members  of  some  committee  having  the 
proposed  ordinance  before  them  for  consideration  before  it 
was  presented  to  the  council.  So  far  as  this  record  dis- 
closes, the  courts,  in  construing  said  section  8,  are  limited 
to  the  language  used  in  the  section,  considered  in  connec- 
tion with  the  situation  existing  between  the  Chicago  Rail- 
ways Company,  the  village  of  Oak  Park  and  the  city  of 
Chicago  at  the  time  the  ordinance  was  passed,  which  situ- 
ation was  fully  disclosed  by  the  petition  and  plea. 

The  replication  set  forth  no  new  matters  proper  to  be 
considered  in  construing  said  section  8.  The  demurrer 
thereto  was  therefore  properly  sustained. 

The  judgment  of  the  superior  court  is  affirmed 

Judgment  affirmed. 
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EsTELLA  J.  Collins,  Appellee,  vs.  The  Sanitary  Dis- 
trict OF  Chicago,  Appellant. 

Opinion  filed  October  2^,  iqi§ — Rehearing  denied  Dec.  p,  1^15. 

1.  Pleading — when  amendment  by  changing  date  in  a  declara- 
tion is  authorised.  Where  a  declaration  in  an  action  for  damages 
against  a  sanitary  district  alleges,  under  a  videlicet,  the  plaintiff's 
ownership  of  the  land  on  March  i,  1904,  and  that  "on,  to-wit,  that 
day,  and  for  a  long  time  before  that  date,"  the  defendant  con- 
structed the  ditches  which  caused  the  overflow,  the  court  may  al- 
low the  declaration  to  be  amended  by  making  the  date  alleged  in 
the  declaration  January  17,  1900. 

2.  Deeds — when  remainder  is  contingent.  Where  a  deed  con- 
veying a  life  estate  expressly  provides  that  at  the  death  of  the  life 
tenant  the  land  shall  go  to  and  vest  in  the  child  or  children  or  de- 
scendants of  children,  if  any^  who  survive  the  life  tenant,  the  re- 
mainder is  contingent  until  the  termination  of  the  life  estate,  but 
the  fee  remains  in  the  grantor,  subject  to  being  divested  by  the 
happening  of  the  contingency,  and  at  her  death,  intestate,  the  re- 
version in  fee  descends  to  her  heirs. 

3.  Evidence — when  depositions  are  too  remote  to  be  admissible. 
In  an  action  for  damages  against  a  sanitary  district  for  overflow- 
ing land,  where  witnesses  testify  as  to  the  condition  and  value  of 
the  land  in  the  year  1900,  depositions  of  the  sapie  witnesses,  taken 
in  the  year  1880,  in  support  of  a  claim  for  damages  to  the  same 
land  from  the  construction  of  a  dam,  are  too  remote  to  be  admis- 
sible to  impeach  or  contradict  the  witnesses. 

4.  Same — when  elevator  books  are  not  admissible.  In  an  action 
for  damages  to  577  acres  of  land  due  to  overflow  from  the  con- 
struction and  operation  of  a  sanitary  ditch,  books  kept  by  an  ele- 
vator firm  at  which  the  plaintiff's  tenants  delivered  corn  from  the 
time  of  the  alleged  damage  to  the  time  of  the  trial  are  not  ad- 
missible at  the  instance  of  the  defendant  as  tending  to  show  the 
amount  of  corn  raised,  where  the  plaintiff  owned  over  1000  acres 
of  land  and  there  is  no  way  of  determining  what  part  of  the  corn 
delivered  was  raised  on  the  land  in  controversy. 

5.  Appeals  and  errors — zvhen  judgment  will  not  be  reversed  on 
ground  damages  are  excessive.  A  judgment  in  a  suit  at  law  where 
the  damages  are  not  susceptible  of  exact  computation  but  must  be 
determined  from  the  testimony  and  opinions  of  the  witnesses  will 
not  be  reversed  upon  the  ground  that  the  damages  are  excessive, 
unless  the  verdict  is  clearly  the  result  of  passion  or  prejudice  or 
manifestly  contrary  to  the  evidence. 
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6.  Same — when  misconduct  of  counsel  will  not  reverse.  Im- 
proper remarks  and  misconduct  of  counsel  in  a  suit  for  damages 
will  not  justify  a  reversal  unless  their  effect  is  clearly  prejudicial 
to  the  defeated  party,  particularly  where  the  verdict  does  not  ap- 
pear from  the  evidence  to  be  excessive. 

Appeai.  from  the  Circuit  Court  of  Marshall  county ;  the 
Hon.  John  M.  Niehaus,  Judge,  presiding. 

Edmund  D.  Adcock,  and  Frank  J.  Quinn,  (John 
DAII.EY,  and  Walter  E.  Beebe,  of  counsel,)  for  appellant. 

J.  L.  O'DoNNELL,  and  Barnes  &  Magoon,  (Wallace 
J.  Black,  of  counsel,)  for  appellee. 

Mr.  Chief  Justice  Farmer  delivered  the  opinion  of 
the  court : 

This  is  an  action  for  damages  brought  by  plaintiff  below, 
appellee  here,  against  the  Sanitary  District  of  Chicago,  ap- 
pellant, for  overflowing  and  submerging  land  alleged  by  ap- 
pellee to  be  owned  by  her.  Appellee  recovered  a  judgment 
for  $17,729.14,  and  the  defendant  below  has  appealed  direct 
to  this  court  as  a  freehold  is  involved  under  the  pleadings 
in  the  case. 

The  suit  was  begun  January  12, 1905.  The  original  dec- 
laration consisted  of  three  counts.  The  first  count  alleged 
that  on,  to-wit,  the  first  day  of  January,  1904,  the  plaintiff 
was  the  owner  and  possessed  of  the  land  described,  and  that 
on,  to-wit,  the  day  and  year  last  aforesaid,  and  divers  other 
days  prior  thereto,  defendant  did  the  acts  complained  of,  by 
means  of  which  plaintiff's  lands  were  overflowed  and  dam-- 
aged.  The  second  count  alleged  that  on,  to-wit,  the  first  day 
of  March,  1904,  plaintiff  was  and  had  been  the  owner  of  the 
lands  described  for  more  than  two  years  before  that  date, 
and  that  on,  to-wit,  that  day,  and  for  a  long  time  before 
that  date,  the  defendant  had  constructed  the  ditches,  drains, 
channels  and  embankments  which  caused  plaintiff's  lands  to 
be  overflowed,  submerged  and  damaged.     The  third  count 
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alleged  that  on,  to-wit,  July  i,  1903,  plaintiff  owned  the 
lands  described  and  for  a  long  time  before  that  time  had 
used  and  enjoyed  the  same  for  farming  purposes;  that  on, 
to-wit,  the  date  last  aforesaid,  the  defendant  owned  and 
possessed  certain  channels,  ditches,  levees,  drains  and  gates 
which  it  had  constructed;  that  before  that  time  defendant 
had  removed  earth  and  rock  for  the  purpose  of  diverting 
the  waters  of  Lake  Michigan  into  channels  where  they  had 
not  up  to  that  time  flowed,  by  means  of  which  the  plain- 
tiff's lands  were  overflowed,  submerged  and  damaged.  Ad- 
ditional counts  were  filed,  but  as  they  were  taken  out  of  the 
case  before  its  submission  to  the  jury  they  need  not  be  set 
out  and  discussed. 

On  January  20,  1914,  by  leave  of  court,  the  plaintiff 
amended  her  declaration  by  changing  the  dates  set  out  in  the 
original  declaration  to  January  17, 1900.  To  the  declaration 
as  amended  the  defendant  pleaded  the  general  issue;  also 
that  plaintiff  was  not  the  owner  and  lawfully  possessed  of 
the  land  at  the  time  of  the  commission  of  the  grievances 
mentioned  in  the  declaration,  and  a  separate  plea  of  the  five 
year  Statute  of  Limitations  to  each  of  the  three  counts. 

It  is  first  contended  by  appellant  that  the  amendment  of 
January  20,  19 14,  changing  the  date  from  1904  and  1903, 
as  originally  alleged,  to  January  17,  1900,  was  the  statement 
of  a  new  and  different  cause  of  action,  and  that  the  court 
erred  in  not  taking  the  case  from  the  jury  for  that  reason, 
on  motion  of  the  appellant.  The  only  change  made  by  the 
amendment  was  to  substitute  the  date  January  17,  1900,- — 
that  being  the  day  the  water  was  turned  into  the  channel  by 
the  trustees  of  the  sanitary  district, — for  the  dates  men- 
tioned in  the  original  declaration.  The  allegations  as  to  the 
plaintiff's  right,  the  wrongs  committed  by  the  defendant  and 
the  character  and  extent  of  the  injury  caused  thereby  re- 
main the  same  as  in  the  original  declaration.  The  original 
declaration  was  filed  within  five  years  of  January  17,  1900, 
find  informed  defendant  that  plaintiff  claimed  its  acts,  whiQh 
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are  set  out  fully  in  each  count,  had  damaged  her  land.  The 
second  count  alleged,  in  substance  and  effect,  that  she  owned 
the  land  the  first  day  of  March,  1904,  and  had  owned  it  f  dr 
more  than  two  years  before  that  date;  that  defendant  on 
that  day  and  year,  and  for  a  long  time  before  that  date,  had 
constructed  drains,  ditches,  etc.,  which  overflowed  and  dam- 
aged her  lands.'  That  count  does  not  limit  either  the  date 
of  plaintiff's  ownership  or  of  the  commission  of  the  griev- 
ances alleged,  to  the  precise  date  named  in  the  declaration. 
The  date  was  alleged  under  a  videlicet,  and  plaintiff  was  not 
confined  to  proof  of  the  particular  date  alleged.  ( i  Chitty's 
PI.  318;  Brown  v.  Berry,  47  111.  175 ;  Long  v.  Conklin,  75 
id.  32.)  Under  that  count  as  originally  filed  plaintiff  could 
have  proved  her  ownership  and  the  date  of  the  commission 
of  the  grievances  at  any  time  within  the  period  of  the  Stat- 
ute of  Limitations.  We  do  not  wish  to  be  understood  as 
intimating  a  different  view  as  to  the  first  and  third  amended 
counts,  but  even  if  they  were  subject  to  the  objection  raised, 
the  second  coimt,  if  supported  by  proof,  would  sustain  the 
verdict  and  judgment.  Scott  v.  Parlin  &  Orendorff  Co.  245 
111.  460. 

The  declaration  counted  on  damages  to  1038  acres  of 
land.  A  part  of  this  land  was  by  the  action  of  the  court 
and  part  by  the  action  of  plaintiff  taken  out  of  the  case 
before  the  cause  was  submitted  to  the  jury.  But  577  acres 
remained  in  the  case,  and  the  question  of  damages  to  that 
amount  of  land  was  submitted  to  the  jury.  Of  the  land 
considered  by  the  jury  400  acres  were  in  sections  15  and  22 
and  are  referred  to  in  the  record  as  pasture  land,  except  80 
acres  thereof,  and  for  convenience  we  will  hereafter  refer  to 
said  400  acres  as  pasture  land.  In  sections  14  and  23  are 
177  acres,  lying  immediately  west  of  a  north  and  south  road, 
called  the  Lacon  and  Spring  Bay  road.  This  is  called  the 
Babb  land  and  joins  the  pasture  land  on  the  east.  The  pas- 
ture land  lies  between  the  Babb  land  and  the  Illinois  river 
and  close  to  the  river.    The  court  held  that  plaintiff  was  the 
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owner,  on  January  17,  1900,  of  a  life  estate  in  the  undivided 
one-half  of  the  400  acres  of  pasture  land  and  of  the  fee 
in  the  other  undivided  one-half  of  said  land,  and  that  she 
owned  an  estate  in  the  undivided  one-half  of  the  Babb  land 
for  the  life  of  her  sister,  Eliza,  and  a  fee  in  the  other  undi- 
vided one-half  of  said  land.  The  jury  were  instructed  to 
assess  the  damages  upon  that  basis  of  ownership,  and  appel- 
lant, contends  that  this  was  erroneous. 

The  177  acres  of  land  in  sections  14  and  23  belonged  to 
Benjamin  Babb  in  his  lifetime.  He  died  intestate  in  1868, 
leaving  his  widow,  Nancy,  and  the  appellee  and  her  sister, 
Eliza  Babb,  (afterwards  Eliza  Porter,)  his  only  children 
and  heirs-at-law.  After  their  father's  death  appellee  and 
her  sister,  Eliza,  conveyed  their  interest  and  title  to  their 
mother,  who  subsequently  married  Wesley  Meyers.  After 
her  marriage  she  and  her  husband  conveyed  to  appellee  and 
her  sister,  Eliza,  by  separate  deeds,  each  a  life  estate  in  the 
undivided  one-half  of  said  land  upon  the  terms,  conditions 
and  limitations  mentioned  in  the  deeds,  with  power  to  dis- 
pose of  any  of  it  by  will  in  fee  simple.  The  deeds  to  each 
of  the  daughters  were  alike  with  the  exception  hereafter 
noted,  and  it  will  be  unnecessary  to  set  out  the  substance  of 
the  conditions  in  both  deeds.  By  the  conveyance  to  Eliza 
the  deed  provided  that  at  her  death  without  having  disposed 
of  the  land  by  will  it  should  "go  to  and  vest  in"  any  child 
or  children  surviving  her,  the  child  or  children  of  a  deceased 
child  to  take  the  share  the  parent  would  have  taken  if  liv- 
ing, and  upon  the  death  of  Eliza  without  children  or  de- 
scendants of  children  and  without  having  devised  the  land  it 
should  go  to  Estella,  if  then  living,  and  at  her  death  the  fee 
simple  should  "go  to  and  vest  in"  her  surviving  children,  the 
descendants  of  a  deceased  child  to  take  the  parent's  share, 
and  if  she  left  no  child  or  grandchild  surviving  her,  then  the 
fee  simple  should  go  to  her  heirs-at-law  who  were  heirs  by 
blood.  In  the  event  of  the  death  of  both  Eliza  and  Estella, 
neither  leaving  a  child  or  descendants  of  a  child,  the  fee 
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should  go  to  and  vest  in  the  heirs  by  blood  of  Eliza.  By 
the  deed  to  Estella  she  was  given  power  and  full  right  to  sell 
and  convey  the  fee  to  her  sister,  Eliza,  or  to  any  other  per- 
son, upon  her  mother  joining  her  in  the  deed.  This  latter 
provision  was  not  in  the  deed  to  Eliza.  In  1884  Eliza  con- 
veyed her  interest  in  the  Babb  land  to  appellee.  Nancy  Mey- 
ers owned  in  her  own  right  the  400  acres  of  pasture  land  in 
sections  15  and  22.  In  1884  she  and  her  husband  conveyed 
said  400  acres  to  appellee  during  her  life  and  at  her  death 
the  title  in  fee  to  vest  in  any  child  or  children  then  surviving 
her,  the  child  or  children  of  a  deceased  child  to  take  the 
share  the  parent  would  take  if  then  living.  In  the  event  ap- 
pellee died  leaving  no  child  or  descendant  of  any  child  to 
take  said  lands  the  title  in  fee  simple  was  to  vest  in  Eliza, 
and  in  case  of  her  death,  in  her  then  surviving  legal  heirs. 
The  grantor  reserved  power  and  right  to  sell  and  convey  the 
land  in  fee  during  her  life  or  to  dispose  of  it  by  will.  The 
grantee  was  not  to  sell  or  dispose  of  the  premises  during  the 
life  of  her  mother,  the  grantor.  Subject  to  these  limitations 
she  was  given  power  to  sell  and  convey  the  land  or  mort- 
gage the  same,  as  she  saw  fit.  Nancy  Meyers  died  intestate 
in  1898,  leaving  her  two  daughters,  appellee  and  Eliza,  as 
her  only  heirs-at-law. 

Appellant  contends  that  by  these  deeds  the  remainders, 
after  the  life  estates  conveyed,  were  contingent  at  the  time 
the  conveyances  were  made,  as  at  that  time  the  grantees 
'  were  single  women  and  had  no  children.  Before  January 
17,  1900,  both  were  married  and  had  children  living  at  that 
time,  and  appellant  insists  the  remainders  vested  when  the 
first  child  was  born,  subject  to  be  opened  up  upon  the  birth 
of  other  children,  and  that  appellee  therefore  owns  no  estate 
in  fee  in  any  part  of  the  lands.  We  think  it  absolutely  clear 
that  under  the  language  of  the  deeds  above  set  out  in  sub- 
stance, the  remainders  to  the  children  or  grandchildren  of 
the  grantees  were  contingent  until  the  termination  of  the 
life  estates.    The  deeds  in  express  language  state  that  at  the 
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death  of  the  life  tenant  the  land  shall  go  to  and  vest  in  the 
child  or  children  or  descendants  of  children,  if  any,  who  sur- 
vive the  life  tenant.  That  the  remainders  were  contingent 
and  no  title  vested  in  the  children  of  the  grantees  until  the 
termination  of  the  life  estate  is  settled  by  repeated  decisions. 
(B elding  v.  Parsons,  258  111.  422;  Barr  v.  Gardner,  259 
id.  256;  Hill  V.  Hill,  264  id.  219.)  The  fee  therefore  re- 
mained in  the  grantor,  subject  to  be  divested  by  the  happen- 
ing of  the  contingency  upon  which  the  title  would  vest  in  the 
remainder-men,  and  descended  to  the  heirs  of  the  grantor  at 
her  death.  (Pinkney  v.  Weaver,  216  111.  185;  Messer  v. 
Baldwin,  262  id.  48;  Bond  v.  Moore,  236  id.  576.)  The 
court  correctly  held,  therefore,  that  appellee  inherited  from 
her  mother  the  reversion  in  fee  to  the  undivided  one-half  in 
the  lands,  and  that  she  had  a  life  estate  in  the  undivided  one- 
half  interest  in  the  400  acres  of  pasture  land  and  an  estate 
for  the  life  of  her  sister  in  the  undivided  one-half  interest 
in  the  Babb  land,  in  sections  14  and  23.  Such  title  was 
sufficient  to  authorize  a  recovery  by  appellee  of  damages 
wrongfully  caused  to  her  land.    Fifer  v.  Allen,  228  111.  507. 

We  are  of  opinion  that  neither  by  the  instructions  as  to 
the  title  of  appellee,  nor  as  to  the  measure  of  damages  and 
the  method  of  computing  the  same,  was  there  any  error  in 
the  instructions  of  the  court,  nor  in  any  other  respect  com- 
plained of  by  appellant. 

What  we  have  here  said  renders  unnecessary  a  discus- 
sion of  appellant's  claim  that  there  was  a  variance  between 
the  allegations  of  the  declaration  of  plaintiff's  title  and  the 
proof  offered  on  the  trial. 

Complaint  is  made  of  the  ruling  of  the  court  in  refusing 
to  permit  four  witnesses  to  testify  for  appellant  who  were 
offered  on  the  question  of  the  value  of  the  land.  Their  tes- 
timony showed  their  knowledge  of  and  acquaintance  with 
the  land  were  so  slight  that  the  court  committed  no  revers- 
ible error  in  sustaining  objections  to  their  expressing  their 
opinion  as  to  its  value. 
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Jacob  Jones  and  Charles  Rickey  testified  as  witnesses  on 
behalf  of  appellee  as  to  the  condition  and  value  of  the  land 
in  1900,  Appellant  offered  in  evidence  on  the  trial  a  claim 
filed  with  the  commission  of  claims  of  the  State  of  Illinois 
by  Nancy  Meyers  while  she  owned  the  land,  for  damages 
because  of  the  construction  of  the  Copperas  Creek  dam,  to- 
gether with  her  deposition  in  support  of  the  claim ;  also  the 
depositions  of  Jacob  Jones  and  Charles  Rickey,  taken  in 
1880,  in  support  of  the  claim  in  behalf  of  Nancy  Meyers. 
Objections  by  appellee  were  sustained  to  the  introduction  of 
this  testimony.  Appellant  insists  that  at  least  the  deposi- 
tions of  Jones  and  Rickey  as  to  the  condition  and  value  of 
the  land  testified  to  in  their  depositions  were  competent  to 
impeach  or  contradict  their  testimony  given  on  the  trial. 
The  depositions  were  too  remote  to  be  admissible.  Smith 
V.  Sanitary  District,  260  111.  453. 

As  part  of  the  proof  of  the  corn  raised  on  the  land,  ap- 
pellant offered  in  evidence  the  books  kept  by  an  elevator  firm 
in  Lacon  to  which  appellee's  corn  was  delivered  by  her  ten- 
ants from  1900  to  the  year  of  the  trial.  The  court  sustained 
an  objection  to  the  introduction  of  this  proof,  and  this  rul- 
ing is  assigned  for  error.  Appellee  owned  over  1000  acres 
of  land,  and  the  corn  delivered  to  the  elevator  by  her  ten- 
ants was  not  all  raised  on  the  577  acres  in  controversy.  As 
we  understand  the  evidence,  there  was  no  way  of  determin- 
ing what  part  of  the  corn  delivered  to  the  elevator,  as  shown 
by  its  books,  was  raised  on  the  land  in  controversy,  and  we 
think  there  was  no  error  in  the  ruling  of  the  court. 

It  is  argued  with  much  earnestness  by  appellant  that  the 
verdict  is  contrary  to  the  weight  of  the  evidence  and  is  ex- 
cessive, and  this  question  is  elaborately  argued  in  the  briefs 
on  both  sides.  The  trial  lasted  several  days  and  a  large  num- 
ber of  witnesses  testified  on  behalf  of  each  party;  also  a 
great  number  of  maps  and  plats  were  introduced  in  evidence 
by  each  of  the  parties,  and  photographs  and  other  exhibits. 
The  testimony  covers  more  than  400  pages  of  the  abstract 
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and  it  is  impracticable  to  analyze  or  discuss  it.  Appellant's 
witnesses  testijfied  to  lower  values  and  smaller  damages  than 
appellee's  witnesses,  but  the  verdict  and  judgment  are  well 
within  the  testimony  of  appellee's  witnesses.  The  weight  of 
the  testimony,  we  think,  clearly  shows  the  400  acres  of  pas- 
ture land  are  practically  valueless  and  also  considerable  por- 
tions of  the  other  land.  The  testimony  of  many  of  appel- 
lee's witnesses  would  have  warranted  a  substantially  larger 
verdict.  In  such  cases  as  this  the  damages  are  not  suscepti- 
ble of  exact  computation  but  must  be  determined  from  the 
testimony  of  the  witnesses  and  the  opinions  expressed  by 
them.  A  judgment  in  such  cases  will  not  be  reversed  on 
the  ground  that  the  damages  are  excessive  unless  clearly  the 
result  of  passion  or  prejudice  or  manifestly  contrary  to  the 
preponderance  of  the  evidence.  (Harney  v.  Sanitary  Dis- 
trict, 260  111.  54;  Jones  V.  Sanitary  District,  265  id.  98.) 
In  view  of  the  testimony  it  cannot  be  said  that  the  judgment 
is  clearly  contrary  to  the  evidence  or  that  it  indicates  pas- 
sion or  prejudice. 

We  have  considered  the  complaint  of  appellant  that  the 
remarks  of  counsel  for  the  appellee  in  his  closing  argument 
were  intended  to,  and  did,  arouse  the  passion  and  prejudice 
of  the  jury  against  it.  Some  of  the  language  complained 
of  is  the  subject  of  just  criticism,  but  it  was  not  of  so 
serious  a  character  as  to  justify  the  reversal  of  the  judg- 
ment, which  does  not  appear  from  the  testimony  to  be  ex- 
travagant or  excessive.  We  have  held  that  in  such  cases 
improper  remarks  of  counsel  will  not  require  a  reversal; 
(Deel  V.  Heiligenstein,  244  111.  239 ;)  that  the  matter  is  one 
which  should  be  left  largely  to  the  sound  discretion  of  the 
trial  judge;  {Chicago  City  Railway  Co.  v.  Creech,  207  111. 
400;)  and  that  every  reasonable  presumption  will  be  in- 
dulged, from  the  sanction  of  the  trial  judge,  that  no  mis- 
conduct of  counsel  materially  prejudiced  the  opposite  party, 
unless  such  misconduct  and  its  prejudicial  nature  are  clearly 
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shown  by  the  record.    North  Chicago  Street  Railway  Co.  v. 
Cotton,  140  111.  486. 

Being  of  opinion  there  is  no  reversible  error  in  this  rec- 
ord  the  judgment  is  affirmed.  judgment  affirmed. 


Edward  A.  Shedd,  Appellee,  vs.  Stuart  R.  Alexander 
et  al. — (Margaret  Copeland,  Appellant.) 

Opinion  filed  October  2^,  igi^ — Rehearing  denied  Dec.  10,  IQ15. 

1.  Limitations — adverse  possession,  though  interrupted,  is  suf- 
ficient if  continued  for  twenty  successive  years  afterward.  The 
fact  that  adverse  possession  of  land  is  interrupted  after  it  is  be- 
gun is  not  material  if  it  is  continued  for  twenty  successive  years 
after  the  interruption. 

2.  Same — change  of  possession  may  be  proved  by  parol.  Where 
one  person  succeeds  to  the  possession  of  another  and  it  becomes 
necessary  to  connect  the  possession  of  the  two  to  make  the  period 
required  to  bar  the  owner,  the  transfer  of  possession  may  be  shown 
by  parol  evidence. 

3.  Same — continuous  adverse  possession  is  a  question  of  fact. 
Whether  there  is  a  continuous  possession  held  adversely  to  the 
owner  is  a  question  of  fact,  to  be  established  to  the  satisfaction 
of  the  jury.     (Weber  v.  Anderson,  73  111.  439,  followed.) 

4.  Same — a  poor  fence  may  evidence  adverse  possession.  A 
fence  may  be  sufficient  for  the  purpose  of  holding  possession  or  as 
constituting  visible  evidence  of  possession,  in  connection  with  the 
actual  occupancy  of  the  land,  even  though  not  in  good  condition. 

5.  Practice — decree  is  final  as  to  one  who  does  not  join  in  ap- 
peal. Where  a  city  is  a  party  to  a  partition  suit  because  of  its  in- 
terest in  the  streets  and  alleys  shown  on  a  common  law  plat  of  the 
land,  a  decree  finding  that  the  city  has  no  interest  therein  is  final 
if  the  city  does  not  join  in  an  appeal. 

6.  Estoppel— an  estoppel  to  deny  existence  of  streets  and  alleys 
does  not  apply  to  one  claiming  by  adverse  possession.  One  who 
claims  certain  lots  by  adverse  possession  and  not  by  any  deed  that 
refers  to  the  subdivision  or  lots  therein  is  not  estopped  to  deny 
the  existence  of  streets  and  alleys  in  the  common  law  plat  of  the 
subdivision. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Denis  E.  Sullivan,  Judge,  presiding. 


Digitized  by 


Google 


118  Shedd  r.  Alexander.  BH  B. 

I 
Worth  Allen,  for  appellant 

Harry  S.  Mecartney,  and  Everett  M.  Swain,  for 
appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court : 

Edward  A.  Shedd,  appellee,  (hereinafter  called  com- 
plainant,) filed  his  bill  in  chancery  for  partition  in  the 
superior  court  of  Cook  county,  alleging  that  he  was  the 
owner  of  an  undivided  one-half  interest  in  the  following 
described  property:  All  that  portion  of  Wolf  Lake  ac- 
cretion lying  north  of  the  north  line  (extended  east)  of 
the  southeast  fractional  quarter  of  section  32,  township  37, 
north,  range.  15,  east  of  the  third  principal  meridian,  and 
north  and  east  of  the  government  meander  line  of  the 
United  States  survey  of  1834  and  1835,  and  south  of  the 
north  line  of  the  south  half  of  lots  i,  2  and  3  in  said  sec- 
tion 32  of  the  United  States  survey  of  1874;  also  that 
portion  of  the  northeast  fractional  quarter  of  said  sec- 
tion 32  lying  south  and  west  of  said  government  meander 
line,  including,  with  other  property,  all  of  the  lots,  blocks 
and  premises  whatsoever  which  fall  within  the  description 
of  Russell's  subdivision  of  the  northeast  fractional  quarter 
of  said  section  32.  The  bill  alleged  that  Charles  B.  Shedd 
is  the  owner  in  fee  simple  absolute  of  the  other  equal  un- 
divided one-half  of  said  real  estate  under  a  deed  from  com- 
plainant dated  August  i,  1910.  Edward  A.  Shedd  claimed 
to  be  in  the  actual  possession  of  all  of  said  real  estate  for 
the  benefit  of  himself  and  co-tenant.  A  large  number  of 
persons  made  parties  defendant  to  the  bill  were  defaulted. 
Appellant,  Margaret  Copeland,  was  made  a  party  defend- 
ant to  the  bill  of  complaint  under  the  allegation  that  she 
claimed  some  title  or  interest  in  the  premises  sought  to  be 
partitioned,  and  she  filed  an  answer,  together  with  certain 
other  defendants  claiming  to  be  the  owners  of  lots  12  and 
13  and  lots  42  to  48,  inclusive,  in  block  20,  in  Russell's 
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subdivision  of  the  northeast  fractional  quarter  of  said  sec- 
tion 32.  The  controversy  in  the  case  is  over  the  title  to 
said  lots  12  and  13  and  lots  42  to  48,  inclusive,  and  it  will 
be  necessary  to  consider  only  such  portions  of  the  record 
as  are  pertinent  to  the  title  to  these  lots. 

The  original  northeast  fractional  quarter  of.  section  32 
according  to  the  government  survey  of  the  years  1834  and 
1835  consisted  of  7.90  acres  lying  south  and  west  of  the 
meander  line.  Russell's  subdivision  included  all  of  the 
quarter  section  lying  between  the  south  and  west  lines  there- 
of and  the  shore  of  Wolf  Lake,  according  to  the  follow- 
ing plat: 


Appellant  bases  her  title  upon  the  following  convey- 
ances of  record:    The  Illinois  Central  Railroad  Company 
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on  November  i,  1855,  pursuant  to  the  terms  of  an  act  of 
Congress,  selected  the  northeast  fractional  quarter  of  said 
section  32.  On  July  10,  1869,  the  railroad  company  con- 
veyed the  said  premises  to  James  Allen.  Allen  thereafter 
had  platted  a  subdivision  of  this  quarter  section,  calling  it 
Russell's  .subdivision  of  the  northeast  fractional  quarter, 
etc.,  which  plat  is  a  common  law  plat, — not  a  statutory  one. 
May  27,  1872,  Allen  and  wife  conveyed  by  warranty  deed 
to  Michael  J.  Cahill,  the  father  and  grantor  of  appellant, 
lots  12  and  13  and  42  to  48,  inclusive,  in  block  20  of  said 
subdivision.  The  deed  was  recorded  in  February,  1874. 
Complainant's  title,  as  alleged  in  the  bill  of  complaint,  is 
based  on  the  following  conveyances  and  adverse  possession : 
James  Allen  on  July  2,  1883,  by  quit-claim  deed,  conveyed 
his  interest  in  the  said  northeast  fractional  quarter  of  sec- 
tion 32  to  William  Kelsey  Reed.  Reed  in  1888  conveyed 
to  the  Illinois  Land  and  Loan  Company,  which  in  1904 
conveyed  to  Sherman  C.  Spitzer.  The  loan  company  and 
Spitzer  both  held  as  trustees  for  complainant. 

In  1874  the  United  States  government  made  a  survey 
of  that  part  of  the  north  fractional  half  of  said  section  32 
lying  east  and  north  of  the  government  meander  line  of 
the  survey  of  1834  and  1835.  The  survey  of  1874  divided 
said  tract  of  land  so  surveyed  into  three  lots  or  parcels, 
described  as  lots  i  and  2  of  the  northeast  fractional  quar- 
ter and  lot  3  of  the  northwest  fractional  quarter  of  said 
section  32,  as  shown  on  the  foregoing  plat.  In  the  case 
of  Fuller  v.  Shedd,  161  111.  462,  which  involved  the  title 
to  other  lands  in  this  vicinity,  is  a  plat  of  section  32  and 
other  sections,  on  page  465  of  the  opinion.  On  page  466 
is  a  plat  showing  the  lines  of  lots  according  to  the  govern- 
ment survey  of  1874.  In  the  year  1874  J.  Peter  Munhoven 
filed  a  homestead  entry  in  the  land  office  at  Springfield,  Illi- 
nois, and  on  October  30,  1882,  the  United  States  issued  to 
Munhoven  a  patent  to  said  lots  i  and  2.  In  October,  1890, 
Munhoven  conveyed  the  south  half  of  these  two  lots  to 
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Julius  Speyer,  who  conveyed  his  interest  in  1898  to  George 
M.  Eckels.  Eckels  conveyed  in  May,  1899,  to  John  M. 
Sheaff,  who  conveyed  in  February,  1904,  to  Sherman  C. 
Spitzer.  Both  Sheaff  and  Spitzer  took  as  trustees  for  the 
complainant.  The  lots  in  block  20  of  Russell's  subdivision 
which  Allen  conveyed  to  Cahill  were  not  included  in  the 
United  States  patent  to  Munhoven,  they  being  southwest 
of  the  meander  line  of  1834  and  1835.  Munhoven  in  1874 
built  a  small  house  on  the  land  south  of  the  meander  line 
and  about  two  hundred  feet  from  the  south  line  of  the 
quarter  section  and  not  far  from  Wolf  Lake,  and  continued 
living  there  until  his  house  burned,  in  1895.  He  then  built 
a  shanty  further  north.  In  1874  he  also  built  a  fence  along 
the  south  line  of  the  northeast  fractional  quarter  of  sec- 
tion 32  from  Wolf  Lake  west  to  the  center  of  the  section, 
from  there  north  along  the  east  line  of  the  quarter  section 
to  the  meander  line,  and  thence  in  a  northwesterly  direc- 
tion to  land  owned  by  others.  This  fence  was  later  re- 
built. Munhoven  continued  to  reside  on  the  premises  of 
which  he  had  taken  possession,  until  1899.  O^  J"'^^  6, 
1899,  the  solicitor  for  complainant  arranged  with  Munho- 
ven to  hold  possession  for  complainant  until  another  tenant 
could  be  procured.  Munhoven  accordingly  held  possession 
until  a  tenant,  one  Rengren,  went  into  possession. 

Complainant,  Shedd,  claims  title  to  the  lots  in  question 
under  both  sections  i  and  4  of  the  Statute  of  Limitations. 
Appellant's  answer  denied  that  complainant  had  acquired 
title  under  said  sections  or  otherwise,  and  denied  that  he 
was  in  possession  of  said  lots.  The  cause  was  referred  to 
a  master  in  chancery,  who  found  for  the  complainant ;  that 
the  lots  in  question  were  located  in  that  part  of  the  north- 
east quarter  of  section  32  lying  south  and  west  of  the 
government  meander  line  of  the  survey  of  1834  and  1835, 
and  were  a  part  of  the  land  of  which  J.  Peter  Munhoven 
had  exclusive  possession  from  1874  to  June  26,  1899,  and 
of  which  the  complainant  has  had  exclusive  possession,  by 
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actual  residence  thereon,  from  June  26,  1899,  to  the  date 
of  the  finding;  that  Michael  J.  Cahill  and  those  claiming 
under  him  paid  all  taxes  and  special  assessments  levied 
upon  said  lots  12  and  13  and  42  to  48,  inclusive,  for  and 
during  the  period  beginning  in  1871  and  running  down  to 
the  present  date,  except  the  taxes  for  the  ye^rs  1898,  1903, 
1907,  1908  and  1909;  that  the  general  taxes  for  the  five 
years  last  mentioned  were  paid  by  or  on  behalf  of  the 
complainant;  that  said  lots  were  forfeited  for  the  delin- 
quent general  taxes  levied  thereon  for  the  years  1872  to 
1879,  both  inclusive,  and  that  all  of  the  taxes  for  which 
said  lots  were  so  forfeited  were  subsequently  extended  on 
the  tax  warrant  for  the  year  1880;  that  said  lots  were 
sold  at  tax  sale  on  September  12,  1881,  for  said  delinquent 
taxes  and  forfeiture,  and  the  same  were  subsequently,  on 
January  10,  1882,  redeemed  by  said  Cahill;  that  neither 
Cahill  nor  any  of  the  parties  claiming  under  him  have  ever 
had  possession  of  said  lots  or  any  part  thereof,  but  that 
complainant  and  Charles  B.  Shedd,  and  those  by,  through 
and  under  whom  they  claim,  have  been  in  sole  and  exclu- 
sive possession  of  the  said  lots  continuously,  by  actual  resi- 
dence thereon  by  their  tenants,  since  the  year  1874,  and 
during  all  of  said  period  the  complainant  and  Charles  B. 
Shedd,  and  those  under  whom  they  claim  title  to  said  lots, 
have  had  a  connected  title  thereto,  at  law  or  equity,  de- 
ducible  of  record  from  the  United  States,  by  means  of  the 
said  grant  from  the  United  States  to  the  Illinois  Central 
Railroad  Company;  the  warranty  deed  from  the  Illinois 
Central  Railroad  Company  to  James  Allen,  dated  July  10, 
1869;  the  quit-claim  deed  from  Allen  and  wife  to  William 
Kelsey  Reed,  dated  July  2,  1883;  the  quit-claim  deed  from 
Reed  and  wife  to  the  Illinois  Land  and  Loan  Company, 
dated  June  18,  1888;  and  the  quit-claim  deed  from  the  Illi- 
nois Land  and  Loan  Company  to  complainant,  dated  June 
6,  1910. 
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Objections  were  filed  to  the  master's  report,  which  were 
overruled  and  ordered  to  stand  as  exceptions  to  the  report. 
The  exceptions  to  the  master's  report  were  overruled  by  the 
chancellor^  who  entered  a  decree  sustaining  the  findings  of 
the  master.    The  court  found  that  the  complainant  claimed 
title  and  ownership  to  said  premises  under  sections  i  and  4 
of  the  Limitation  law,  and  that  as  against  any  and  all  par- 
ties claiming  adversely  to  the  complainant  and  said  Charles 
B.  Shedd  in  or  to  any  of  said  lands  the  said  sections  are, 
and  each  of  them  is,  a  complete  bar;   that  the  limitations 
claimed  herein  by  the  complainant  are  cumulative  to  and 
confirmatory  of  his  title  set  out  and  derived  by  various 
mesne  conveyances  from  the  United  States,  and  under  the 
diflferent  claims  of  title  therein  shown,  and  each  of  them; 
that  the  complainant  and  Charles  B.  Shedd  were  seized  in 
fee  simple  absolute  of  the  premises  in  controversy,  and  that 
none  of  the  defendants  other  than  Charles  B.  Shedd  had 
any  right,  title  or  interest  thereto ;   that  that  part  of  Rus- 
sell's subdivision  shown  on  the  plat  thereof  as  streets  and 
alleys  has  never  been  dedicated  as  public  streets  and  alleys ; 
that  the  complainant  had  revoked  and  withdrawn  the  offer 
of  dedication  of  said  streets  and  alleys;   that  the  land  in- 
cluded within  the  boundaries  of  said  streets  and  alleys  is 
now  private  property  and  is  owned  by  the  complainant  and 
Charles  B.  Shedd;    that  neither  the  city  of  Chicago  nor 
the  State  of  Illinois  has  any  right,  title,  easement  or  other 
interest  to  that  part  of  the  land  included  within  the  bound- 
aries of  the  streets  and  alleys  shown  on  the  plat  of  Rus- 
sell's subdivision. 

If  the  evidence  preserved  in  the  record  sustains  the 
claim  of  complainant,  Shedd,  under  either  section  i  or  sec- 
tion 4  of  the  Statute  of  Limitations,  then  the  decree  find- 
ing title  in  him  to  the  premises  in  controversy  must  be 
sustained,  and  if  the  evidence  fails  to  show  that  he  has 
acquired  title  under  either  section  the  decree  must  be  re- 
versed.    If  the  claim  is  to  be  sustained  under  either  sec- 
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tion  it  is  not  necessary  to  discuss  any  title  claimed  under 
the  other. 

It  is  not  disputed  that  J.  Peter  Munhoven  took  posses- 
sion of  that  part  of  the  southeast  quarter  of  section  32 
which  included  the  lots  in  block  20  and  fenced  it  in  1874, 
and  that  he  built  a  house  and  occupied  the  land,  had  a 
garden  and  vineyard,  cultivated  small  portions  of  it,  cut 
hay  thereon  in  different  seasons,  and  remained  in  exclusive 
possession  until  1899,  and  that  Munhoven  turned  over  this 
possession  to  the  complainant,  who  has  been  in  possession 
and  occupancy  of  said  premises,  by  his  tenants,  ever  since. 
Neither  is  it  disputed  that  the  possession  of  Munhoven 
was  hostile  in  its  inception  and  was  adverse  to  those  who 
held  the  record  title  to  the  lots  in  controversy,  and  was 
open,  visible  and  notorious.  It  is  claimed,  however,  by  the 
appellant,  that  the  possession  of  Munhoven  was  not  con- 
tinuous, as  required  by  the  provisions  of  section  i  of  the 
Limitation  law ;  that  during  the  seventies  all  the  lots  were 
forfeited  to  the  State  at  tax  sale,  nobody  having  bought 
them,  and  the  title  to  the  lots  remained  in  the  State  until 
January  20,  1882,  at  which  time  they  were  redeemed  by 
Michael  J.  Cahill;  that  adverse  possession  does  not  run 
against  the  State,  and  the  title  to  the  lots  being  in  the 
State  after  forfeiture,  the  possession  of  Munhoven  during 
the  period  in  which  the  title  was  in  the  State  cannot  be 
counted;  that  it  is  the  same  as  if  the  possession  were  in- 
terrupted and  ceased  to  run,  or  as  if  Munhoven  had  moved 
off  and  given  up  possession.  It  is  also  claimed  that  Mun- 
hoven's  possession,  if  any,  of  the  land  southwest  of  the 
meander  line  cannot  avail  complainant  because  no  privity 
is  shown  between  them.  It  is  further  claimed  that  there 
was  a  break  in  the  possession  by  reason  of  the  fact  that 
the  fences  enclosing  the  tract  were  allowed  to  fall  down, 
and  the  land  was  not,  in  fact,  enclosed. 

As  to  the  first  point,  the  bill  alleges  that  Munhoven 
went  into  possession  of  the  portion  southwest  of  the  me- 
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ander  line  in  1884.  It  is  very  apparent  that  the  date  thus 
fixed  is  a  mistake,  as  the  proof  very  clearly  shows  that  he 
went  into  possession  in  1874, — the  same  time  he  made  the 
homestead  entry  of  the  land  northwest  of  the  meander  line 
according  to  the  government  survey  of  1874,— and  the  bill 
should  have  been  amended*  in  that  respect.  But,  at  most, 
that  was  nothing  more  than  a  typographical  error.  It  is 
unnecessary  to  consider  the  question  as  to  whether  or  not 
the  tax  sale  of  the  lots  in  controversy  or  forfeiture  to  the 
State  interrupted  the  continuous  adverse  possession  of  Mun- 
hoven  and  his  successor,  Shedd.  Whether  the  adverse  pos- 
session commenced  in  1874  or  1884  makes  no  difference  if 
it  was  continued  for  any  period  of  twenty  successive  years 
by  Munhoven  and  the  complainant  and  there  was  privity  of 
estate  between  them.  In  this  connection  it  must  be  re- 
membered that  the  only  title  or  interest  acquired  by  Mun- 
hoven to  that  part  of  the  quarter  section  lying  south  and 
west  of  the  meander  line  was  that  acquired,  if  any,  by  ad- 
verse possession.  He  was  claiming  that  portion  of  the 
northeast  quarter  of  section  32  north  and  east  of  the  me- 
ander line  by  patent  from  the  government.  He  had  fenced 
up  the  portion  of  the  quarter,  including  the  lots  in  contro- 
versy in  block  20  of  Russell's  subdivision,  which  lay  south 
and  west  of  the  meander  line  and  was  in  possession  there- 
of, and  his  possession  was  running.  It  is  true  that  in 
1890  he  conveyed  to  Speyer  whatever  title  he  had  acquired 
by  reason  of  his  government  patent  in  a  part  of  the  land 
north  and  east  of  the  meander  line.  We  are  not  passing 
upon  that  title,  but  similar  titles  were  disposed  of  by  this 
court  in  the  case  of  Fuller  v.  Sliedd,  supra,  but  this  had 
nothing  to  do  with  his  possession  of  the  lots  in  controversy. 
It  is  proper  to  consider  it,  however,  in  connection  with  his 
right  to  dispose  of  his  possessory  interest  of  the  lots  in 
controversy  to  complainant  so  that  the  possession  of  com- 
plainant could  be  tacked  on  to  his  own  possession. 
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In  the  case  of  Weber  v.  Anderson,  73  111.  439?  ^^  was 
held  that  under  section  i  of  the  Limitation  statute  a  deed 
is  not  necessary  to  transfer  the  possession  of  land  held  ad- 
versely to  the  owner,  and  where  one  person  succeeds  to  the 
possession  of  another  and  it  becomes  necessary  to  connect 
the  possession  of  the  two  to  make  the  period  required  to 
bar  the  owner,  the  transfer  of  possession  may  be  shown  by 
parol  evidence.  The  facts  in  that  case  were  somewhat  simi- 
lar to  those  in  the  case  at  bar.  The  party  in  whose  favor 
the  statute  had  run,  a  corporation,  had  acquired  a  tract  of 
land  in  the  city  of  Chicago  by  deed,  the  tract  being  described 
by  metes  and  bounds,  and  was  put  in  possession  not  only 
of  the  tract  conveyed,  but  also  of  a  strip  of  land  ten  feet 
wide  adjoining.  The  corporation  held  possession  of  the 
land  conveyed  by  metes  and  bounds,  and  the  ten-foot  strip 
as  well,  from  1849  to  1863,  when  it  conveyed  the  property 
by  the  same  description  and  transferred  possession  of  the 
property  conveyed  and  the  ten-foot  strip  to  another,  who 
remained  in  possession  until  1870,  making  more  than  twenty 
years.  In  that  case  the  court  said  (p.  443)  :  "Title  to  real 
estate  is  one  thing  and  possession  another.  The  title  may 
be  owned  by  one  and  the  possession  held  by  a  different 
person.  The  title  may  be  transferred  without  the  posses- 
sion and  the  possession  without  the  title.  It  does  not  nec- 
essarily follow  because  a  deed  is  required  to  transfer  the 
title  to  real  estate  that  the  same  solemnity  must  be  observed 
in  a  transfer  of  the  possession  where  the  title  and  posses- 
sion are  not  united  in  the  same  person.  The  real  question 
involved  in  this  case  is,  was  the  land  occupied  continuously 
for  a  period  of  twenty  years  adversely  to  the  owner?  If 
it  was,  the  owner  was  barred  from  a  recovery.  Whether 
there  was  a  continuous  possession  held  adversely  to  the 
owner  was  a  question  of  fact,  to  be  established  to  the  sat- 
isfaction of  the  jury  as  any  other  fact  would  be  proven." 
This  decision  was  followed  in  the  cases  of  Palo  on  v.  Sims- 


Digitized  by 


Google 


lec'liL]  Shedd  v.  Alexander.  127 

hauser,  130  111.  649,  Ely  v.  Brown,  183  id.  575,  and  Kepley 
V.  Scully,  185  id.  52. 

The  evidence  in  the  case  at  bar  shows  that  on  June  6, 
1899,  Harry  S.  Mecartney,  the  attorney  for  complainant, 
purchased  the  interest  of  Munhoveh  m  the  land  in  contro- 
versy, and  by  agreement  Munhoven  remained  in  possession 
of  the  place  and  stayed  in  the  house  until  a  new  tenant 
was  secured,  who  went  in  before  Munhoven's  eflfects  were 
moved  out  of  the  house  on  the  premises,  and  thereafter  the 
possession  was  held  by  successive  tenants.  It  is  true  that 
the  fences  enclosing  the  premises  in  dispute  jvere  not  of 
the  best,  as  shown  by  the  evidence,  but  while  they  may 
not  have  been  hog  tight,  horse  high  or  bull  proof,  we  are 
not  prepared  to  say  that  they  were  not  sufficient  for  the 
purpose  of  holding  possession  or  as  visible  evidence  of  pos- 
session in  connection  with  the  actual  occupancy  of  the  land 
by  Munhoven  and  his  successor,  as  found  by  the  master 
in  chancery,  which  finding  was  approved  by  the  court. 

As  to  the  portions  of  the  premises  in  controversy  which 
are  included  within  the  streets  and  alleys  of  Russell's  sub- 
division, the  city  of  Chicago,  which  was  made  a  party,  has 
not  seen  fit  to  join  in  the  appeal,  and  the  decree  of  the 
superior  court  finding  that  the  city  of  Chicago  has  no  in- 
terest therein  is  final  as  to  the  city.  While  it  is  the  law 
that  where  a  person  has  sold  lots  and  blocks  in  a  subdivi- 
sion shown  on  a  plat  containing  streets  and  alleys  with  ref- 
erence to  such  streets  and  alleys,  such  person  and  his  sub- 
sequent graAt.ees  will  be  estopped  to  deny  the  existence 
of  such  streets  and  alleys,  the  title  of  the  complainant  has 
been  secured  by  possession  adverse  to  the  owners  of  rec- 
ord of  the  lots  in  Russell's  subdivision.  In  any  event,  the 
complainant  is  making  no  claim  under  any  deed  conveying 
lots  in  the  subdivision  by  that  description  or  under  any 
deed  that  refers  to  such  subdivision  or  lots  therein,  so  that 
the  authorities  cited  in  support  of  appellant's  contention  on 
that  point  do  not  apply. 
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From  a  careful  examination  of  the  evidence  contained 
in  the  record  we  are  unable  to  say  that  the  findings  and 
conclusions  of  the  master  are  contrary  to  the  evidence,  or 
that  there  was  not  sufficient  evidence  to  justify  such  find- 
ings and  conclusions  and  the  decree  of  court  based  thereon. 
We  do  not  deem  it  necessary  to  discuss  the  questions  raised 
as  to  the  other  sources  of  title  claimed  by  appellee. 

For  the  reasons  given,  the  decree  of  the  superior  court 
will  be  affirmed.  Decree  affirmed. 


The  Sanitary  District  of  Chicago,  Appellant,  vs.  Otto 
Baumbach  et  aL — (Louisa  Quade  et  aL  Appellees.) 

Opinion  Hied  October  27,  1^15 — Rehearing  denied  Dec.  10,  ipi§, 

1.  Eminent  domain — when  the  jury's  conclusion  as  to  value 
of  land  not  taken  will  not  be  disturbed.  Where  the  jury,  on  a 
cross-petition  for  damages  to  land  not  actually  taken,  have  viewed 
the  premises  and  fixed  a  compensation  within  the  range  of  the  es- 
timates of  the  witnesses  for  both  parties,  and  it  does  not  appear 
that  passion  or  prejudice  has  influenced  their  action,  their  verdict 
as  to  land  values  and  damages  will  not  be  disturbed  on  appeal. 

2.  Same — measure  of  damages  to  land  not  taken.  On  a  cross- 
petition  for  damages  to  land  not  actually  taken  in  condemnation 
proceedings  the  cross-petitioner  is  entitled  to  the  highest  fair  cash 
market  value  of  the  land  for  the  best  use  to  which  it  is  adapted. 

3.  Same — when  spoil  banks  of  proposed  canal  are  an  element 
in  determining  damages  to  land  not  taken.  The  presence  of  spoil 
banks  of  a  proposed  canal,  if  they  must  be  located  so  near  the  land 
not  taken  as  to  injure  its  sale  if  subdivided  for  residence  and  busi- 
ness purposes,  which  the  owner  claims  is  its  best  adapted  use,  is  a 
proper  element  for  the  witnesses  to  take  into  consideration  in  es- 
timating the  damages  to  the  land. 

4.  Same — when  expert  witnesses  may  testify  as  to  injury  to 
land  not  taken  in  construction  of  a  canal.  Where  the  extent  to 
which  land  not  taken  in  condemnation  proceedings  will  be  injured 
by  the  construction  of  a  canal  in  the  manner  disclosed  by  the 
proof  is  largely  a  matter  of  opinion,  it  is  proper  to  take  the  tes- 
timony of  witnesses  whose  experience  qualifies  them  to  express 
such  an  opinion. 
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5.  Same — when  spoil  banks  may  be  considered  an  obstruction 
to  view,  light  and  air  in  estimating  the  damages  to  land  not  taken. 
If  there  is  evidence  tending  to  sustain  the  theory  of  the  cross- 
petitioner  that  the  use  to  which  the  land  not  taken  is  best  adapted 
is  subdivision  for  residence  and  business  purposes,  then  the  fact 
that  spoil  banks  of  the  proposed  canal  will  obstruct  the  view,  light 
and  air  from  any  portion  of  the  lands  not  taken  may  be  proved 
as  an  element  of  damages. 

6.  Same — when  the  sale  of  lots  in  subdivision  may  be  proved 
on  the  question  of  value  of  acre  property.  The  sale  of  lots  in  a 
subdivision  may  be  proved  on  the  question  of  the  value  of  acre 
property,  where  the  lots  are  only  a  block  distant  from  the  acre 
property,  were  adjacent  to  each  other  and  sold  as  a  single  tract, 
and  the  subdivision  was  a  subdivision  only  on  paper. 

7.  Same — when  lands  will  not  be  considered  similarly  situated 
for  estimating  value.  Lands  situated  about  a  mile  away,  near  a 
negro  settlement  and  farther  from  railroads  and  street  railways 
than  the  land  in  question,  will  not  be  considered  as  being  simi- 
larly situated. 

8.  Same — when  instruction  to  assess  damages  once  for  all  need 
not  make  exception  for  negligent  or  improper  construction  of  pro- 
posed work.  An  instruction  which  warns  the  jury  of  the  effect 
of  a  final  judgment  in  condemnation  proceedings  and  directs  them 
to  assess  damages  once  for  all  need  not  make  exception  for  pos- 
sible negligent  or  improper  construction  of  the  work,  where  it 
docs  not  assume  to  direct  a  verdict  but  is  only  a  part  of  a  series 
of  instructions,  some  of  which  tell  the  jury  they  must  conclusively 
presume  that  the  law  will  be  complied  with  in  all  respects  in  con- 
structing and  maintaining  the  proposed  work,  the  plans  for  which 
were  in  evidence,  and  where  the  entire  series,  taken  together,  fairly 
and  fully  instructs  the  jury  as  to  the  proper  measure  of  damages, 

9.  Evidence — when  hypothetical  questions  may  be  asked.  Hy- 
pothetical questions  may  be  asked  of  witnesses  in  a  condemnation 
proceeding  where  the  matters  assumed  in  them  are  based  upon  the 
evidence  in  the  case  and  are  not  conjectural. 

Appeal  from  the  Circuit  Court  of  Cook  county;    the 
Hon.  John  P.  McGoorty,  Judge,  presiding. 

Edmund  D.  Adcock,  (P.  C.  Haley,  and  Walter  T. 
Stanton,  of  counsel,)  for  appellant. 

I.  T.  Greenacre,  and  O.  F.  Reich,  for  appellees. 

270  —  9 
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Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

Appellant,  the  Sanitary  District  of  Chicago,  filed  its  peti- 
tion in  the  circuit  court  of  Cook  county  for  the  condemna- 
tion, among  others,  of  two  tracts  of  land,  one  owned  by 
Louisa  Quade  and  one  by  Henry  Haase,  the  appellees.  Each 
of  the  appellees  filed  a  cross-petition  claiming  damages  to 
land  not  taken.  The  land  proposed  to  be  taken  is  for  the 
channel  of  appellant's  canal  and  the  necessary  ground  on 
each  side  for  spoil  banks,  and  consists  of  6.47  acres  of  land 
belonging  to  Haase  and  5.13  acres  belonging  to  Mrs.  Quade. 
The  properties  of  appellees  adjoin  and  together  consist  of 
about  22  acres  which  formerly  belonged  to  their  father. 
The  22  acres  lie  just  outside  the  limits  of  the  city  of  Blue 
Island,  the  east  and  south  sides  of  the  tract  being  adjacent 
to  the  city.  The  tract  is  somewhat  irregular  in  shape  and 
is  800  feet  in  width  through  that  portion  sought  to  be  con- 
demned for  the  right  of  way  for  the  canal.  Haase  owns  the 
northern  portion  of  the  tract  and  Mrs.  Quade  the  southern 
portion.  The  petition  seeks  to  condemn  for  right  of  way 
purposes  446.16  feet  off  the  south  side  of  the  property  of 
Haase  and  353.73  feet  off  the  north  side  of  the  land  of  Mrs. 
Quade.  This  leaves  a  triangular  tract  of  land  at  the  north 
end  belonging  to  Haase  which  is  not  taken,  and  a  tract  of 
land  not  taken  on  the  south  belonging  to  Mrs.  Quade,  in  the 
form  of  an  irregular  rectangle.  The  land  of  Haase  not 
taken  consists  of  4.70  acres  and  the  land  of  Mrs.  Quade 
which  is  not  taken  consists  of  6.06  acres.  By  the  verdict  of 
the  jury  Haase  was  awarded  $7164  for  the  land  taken  and 
$2115  for  the  land  not  taken.  Mrs.  Quade  was  awarded  the 
sum  of  $6156  for  the  land  taken  and  $3030  for  the  land  not 
taken,  and  judgment  was  entered  accordingly.  This  appeal 
has  been  perfected  to  review  the  judgment  of  the  circuit 
court. 

Three  grounds  are  urged  for  reversal :  First,  that  the 
damages  allowed  are  excessive ;  second,  that  the  court  erred 
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in  the  admission  and  exclusion  of  testimony;  and  third,  that 
the  court  improperly  instructed  the  jury. 

It  was  the  theory  of  appellant  that  the  use  to  which  this 
land  was  best  adapted  was  that  of  truck- farming,  while  ap- 
pellees contend  that  the  most  beneficial  use  of  which  the  land 
was  susceptible  was  that  of  subdivision  for  business  and 
residence  purposes.  As  before  stated,  the  whole  tract  ad- 
joins the  city  of  Blue  Island,  which  is  a  city  of  about  10,000 
inhabitants  and  adjoins  the  city  of  Chicago.  Four  steam 
railroads  and  one  electric  interurban  railway  pass  through 
the  city  of  Blue  Island.  The  depots  of  two  of  the  steam 
railroads  are  about  one-half  mile  east  of  the  two  tracts 
sought  to  be  condemned,  the  depot  of  the  other  steam  rail- 
road is  about  a  block  and  a  half  east  of  these  premises,  and 
the  interurban  street  railway  runs  within  three  blocks  east 
of  the  two  tracts.  On  the  interurban  line  there  are  sixty 
trains  or  cars  from  Chicago  and  sixty  to  Chicago  each  day. 
On  the  steam  railroads  there  are  daily  sixty-six  passenger 
trains  to  Chicago  and  seventy-one  from  Chicago.  The  land 
adjoining  these  tracts  on  the  east  and  south  within  the  city 
of  Blue  Island  is  subdivided,  and  there  are  seventy-eight 
houses  within  660  feet  east  and  south  of  the  22-acre  tract. 
Paved  streets  and  sidewalks  extend  to  the  property  and 
schools  and  churches  are  located  in  the  immediate. vicinity. 
The  witnesses  for  appellant,  testifying  upon  the  theory  that 
the  best  use  of  which  this  land  was  susceptible  was  that  of 
truck-farming,  testified  that  the  Haase  land  taken  was  worth 
from  $400  to  $500  per  acre  and  that  of  Mrs.  Quade  from 
$400  to  $700  an  acre.  These  same  witnesses  estimated  the 
damages  to  the  remainder  of  the  Haase  land  to  be  from 
nothing  to  $100  an  acre  and  the  damages  to  the  remainder 
of  Mrs.  Quade  at  from  nothing  to  $50  an  acre.  On  the 
other  hand,  witnesses  on  the  part  of  appellees,  testifying 
upon  the  theory  that  the  use  for  which  the  land  was  best 
susceptible  was  that  of  subdivision  for  residence  and  busi- 
ness purposes,  testified  that  the  land  of  Haase  taken  was 
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worth  from  $1500  to  $2000  an  acre  and  that  of  Mrs.  Quade 
from  $1600  to  $2000  an  acre,  while  the  damage  done  to  the 
lands  of  Haase  remaining  was  from  $600  to  $800  an  acre 
and  to  the  lands  of  Mrs.  Quade  remaining  from  $800  to 
$1250  an  acre.  The  witnesses  called  on  each  side  were  men 
of  large  experience  in  dealing  in  lands  in  that  general  local- 
ity and  showed  a  familiarity  with  land  values.  The  jury 
viewed  the  premises  and  were  thus  enabled  and  empowered 
to  use  their  own  judgment,  in  connection  with  all  the  testi- 
mony, in  determining  the  highest  and  best  use  to  which  the 
land  could  be  put.  Appellees  were  entitled  to  the  highest 
fair  cash  market  value  of  their  land  for  the  best  use  to 
which  it  was  adapted.  ( West  Chicago  Street  Railroad  Co. 
V.  City  of  Chicago,  172  111.  198;  Hartshorn  v.  Illinois  Val- 
ley Railway  Co.  216  id.  392.)  We  have  frequently  held 
that  where  the  jury  have  been  permitted  to  view  the  premises 
in  condemnation  suits  and  have  then  fixed  the  compensation 
within  the  range  of  the  estimates  fixed  by  the  witnesses  for 
both  parties  as  to  the  land  taken  and  damages  to  the  land 
not  t^ken,  and  this  court  cannot  see  that  passion  or  prejudice 
influenced  their  action,  we  are  not  warranted  in  disturbing 
the  verdict.  In  this  case  the  damages  awarded  were  within 
the  range  of  the  estimates  fixed  by  the  various  witnesses. 
This  range  is  large  and  the  damages  awarded  are  large, 
but  we  cannot  see,  from  a  careful  consideration  of  the  tes- 
timony, that  there  is  any  evidence  that  the  jury  were  in- 
fluenced by  passion  or  prejudice  or  that  the  award  made  is 
excessive. 

In  eliciting  the  opinions  of  the  witnesses  for  appellees 
as  to  the  damages  sustained  by  the  lands  not  taken,  counsel 
for  appellees  were  permitted,  over  the  objection  of  coun- 
sel for  appellant,  to  ask  hypothetical  questions  which  as- 
sumed that  the  space  on  each  side  of  the  channel  would  be 
occupied  by  berms,  spoil  banks  and  levees,  and  that  the  spoil 
banks  would  be  from  10  to  20  feet  in  height,  or  substantially 
as  high  as  the  first  100  feet  of  spoil  banks  west  of  Francisco 
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avenue,  being  the  avenue  bounding  the  property  of  appellees 
on  the  west.  Appellees  called  the  engineer  of  appellant  to 
the  stand  and  the  plans  of  construction  of  the  canal  were 
offered  in  evidence.  These  disclosed  that  a  large  proportion 
of  the  lands  sought  to  be  taken  was  for  the  purpose  of  plac- 
ing thereon  the  material  excavated  from  the  channel  of  the 
canal  and  piled  thereon  in  the  form  of  what  is  called  and 
referred  to  as  spoil  banks.  These  spoil  banks  are  of  con- 
siderable width  at  their  base,  and  the  engineer  testified  they 
would  be  from  ID  to  20  feet  in  height.  The  engineer  fur- 
ther testified  that  the  canal  to  be  constructed  through  the 
land  sought  to  be  taken  was  to  be  constructed  under  the 
same  contract  as  that  portion  of  the  canal  immediately  west 
of  Francisco  avenue  which  was  already  constructed.  The 
matters  assumed  in  the  hypothetical  questions  were  there- 
fore based  upon  the  evidence  in  the  case  and  were  not  con- 
jectural, as  appellant  contends  they  were.  The  witnesses 
for  appellees  testified  upon  the  theory  that  the  land  on  both 
tracts  not  taken  was  best  adapted  for  subdivision  purposes. 
That  a  high  and  unsightly  spoil  bank  located  so  near  the 
property  not  taken  in  both  tracts  would  injure  the  sale  of 
these  tracts  if  subdivided  for  residence  and  business  pur- 
poses is  apparent,  hence  it  was  proper  for  the  witnesses  to 
take  the  spoil  banks  into  consideration  in  estimating  the 
damages  to  the  land  not  taken.  The  extent  to  which  the 
land  not  taken  would  be  injured  by  the  construction  of  the 
canal  in  the  manner  disclosed  by  the  proof  is  largely  a  mat- 
ter of  opinion,  and  was  a  proper  subject  upon  which  to  take 
the  testimony  of  witnesses  whose  experience  qualified  them 
to  express  such-  an  opinion. 

It  is  suggested  that  as  the  only  residence  property  on  the 
whole  22-acre  tract  was  on  the  north  end  of  that  portion 
owned  by  Haase,  it  was  improper  to  admit  testimony  as  to 
damages  for  obstructing  the  view,  light  and  air  as  to  any 
other  portion  of  the  tract  except  that  on  which  this  dwelling 
was  located.    This  contention  excludes  entirely  the  theory 
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upon  which  appellees  presented  their  case,  that  the  use  to 
which  this  whole  tract  was  best  adapted  was  subdivision  for 
residence  and  business  purposes.  If  that  is  the  correct  the- 
ory,— and  the  jury  no  doubt  so  believed, — ^then  if  the  spoil 
banks  operated  to  obstruct  the  view  and  obstruct  light  and 
air  from  any  portion  of  the  lands  not  taken  of  either  tract 
it  was  proper  to  prove  this  as  an  element  of  damages.  We 
perceive  no  error  in  permitting  the  line  of  examination  com- 
plained of. 

It  is  further  urged  that  the  court  erred  in  admitting  evi- 
dence on  the  part  of  appellees  of  the  sale  of  other  lands  in 
that  immediate  locality  as  having  a  bearing  upon  the  value 
of  the  tracts  in  question.  The  chief  basis  of  this  objection 
is  that  the  tract  concerning  which  such  evidence  was  admit- 
ted was  a  part  of  a  subdivision,  and  for  that  reason  was  not 
similarly  situated  as  acre  property  which  had  not  been  sub- 
divided. It  appears  that  the  tract  was  about  one  block  dis- 
tant* from  the  Haase  tract,  and  while  the  land  had  been 
subdivided  it  was  a  subdivision  on  paper,  only.  All  the  lots 
sold  were  adjacent  and  together  constituted  a  single  tract. 
The  property  was  sufficiently  similar  in  every  respect  to  the 
tracts  involved  in  this  proceeding  as  to  make  proof  of  the 
sale  admissible.  Furthermore,  appellant  was  permitted  to 
prove  the  sale  of  another  tract  in  this  same  subdivision  for 
the  same  purpose. 

It  is  urged  that  the  court  erred  in  excluding  testimony 
offered  on  the  part  of  appellant  as  to  sales  of  lands  which 
it  is  claimed  were  similarly  situated.  Appellant  offered  to 
prove  by  one  witness  the  sale  of  several  tracts  of  land  which 
were  situated  in  the  same  general  locality  and  were  about  a 
mile  from  the  lands  in  question.  These  tracts  were  near  a 
negro  settlement.  The  electric  car  line  is  about  a  mile  from 
the  property,  which  is  also  situated  from  three-fourths  to 
one  and  one-half  miles  further  from  the  three  railroads  pass- 
ing through  Blue  Island  than  the  tract  in  question.    There 


Digitized  by 


Google 


Dic'ISJ        Sanitary  District  v.  Baumbach.  135 

are  many  points  of  dissimilarity,  and  the  court  did  not  err 
in  refusing  to  admit  this  testimony. 

It  is  finally  contended  that  the  court  erred  in  giving  the 
jury  the  following  instruction : 

"The  court  instructs  the  jury  that  the  final  judgment 
in  this  proceeding  will  forever  bar  each  respondent,  and  all 
persons  holding  under  such  respondent,  from  in  the  future 
recovering  any  damages  resulting  from  the  laying  out,  es- 
tablishing, constructing  and  maintaining  hereafter  the  Calu- 
met-Sag channel,  together  with  its  adjuncts  and  additions, 
in  the  manner  contemplated  in  this  case,  and  such  damages, 
if  any,  to  such  remaining  portion  of  the  land  of  each  re- 
spondent,— that  is,  the  portion  of  such  land  not  to  be  taken 
and  appropriated  by  the  Sanitary  District  of  Chicago  here- 
in,— should  be  assessed  once  for  all." 

The  objection  to  the  giving  of  this  instruction  is,  that  it 
contains  no  reservation  or  exception  in  relation  to  the  proper 
construction  of  the  work  but  directs  the  jury  to  find  the  sup- 
posed damages  to  the  remainder  from  any  cause,  whether  it 
be  the  negligent  or  a  lawful  and  proper  construction  of  the 
work.  We  do  not  think  this  instruction,  when  considered 
with  the  series  of  which  it  is  a  part,  will  bear  this  construc- 
tion. It  refers  only  to  such  damages  as  result  from  what 
is  to  be  done  in  contemplation  of  appellant's  plans  and  spe- 
cifications for  the  work  and  which  were  in  evidence.  The 
jury  were  told  in  other  instructions  that  they  must  conclu- 
sively presume  that  appellant  will  in  all  respects  comply  with 
the  law  in  constructing  and  maintaining  its  canal.  This  in- 
struction did  not  direct  a  verdict  and  did  not  pretend  to  state 
all  the  law  in  the  case,  but  is  simply  one  of  a  series  which, 
taken  together,  fully  and  fairly  instructed  the  jury  as  to  the 
proper  measure  of  damages. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 
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Benny  Reibold  et  al.  Plaintiffs  in  Error,  vs.  John  Rei- 
bold et  al.  Defendants  in  Error. 

Opinion  filed  October  2^,  ipi^ — Rehearing  denied  Dec.  p,  IQ15. 

1.  Deeds — what  provision  in  a  will  does  not  render  a  deed  tes- 
tamentary in  character.  The  fg,ct  that  a  will  directs  that  the  note 
given  the  testator  as  consideration  for  a  deed  previously  made  and 
delivered  shall  be  paid  by  the  maker,  who  is  also  the  executor  of 
the  will,  by  distributing  certain  sums  as  specific  legacies,  does  not 
render  the  deed  testamentary  in  character. 

2.  Equity — what  does  not  authorise  a  court  of  equity  to  retain 
jurisdiction  to  compel  an  accounting.  If  the  charges  of  undue  in- 
fluence and  want  of  delivery  in  a  bill  to  set  aside  a  deed  are  not 
established,  a  court  of  equity  will  not  retain  jurisdiction  merely  to 
require  an  accounting  from  one  of  the  defendants  as  executor  of 
the  grantor's  will,  since  to  do  so  would  amount  to  taking  the  ad- 
ministration of  the  estate  out  of  the  probate  court,  which,  under 
the  facts  alleged  in  the  bill,  could  grant  all  the  relief  asked  for. 

Writ  of  Error  to  the  Circuit  Court  of  St.  Clair  county; 
the  Hon.  George  A.  Crow,  Judge,  presiding. 

R.  H.  Horner,  and  L.  N.  Perrin,  (R.  VV.  Ropiequet, 
of  counsel,)  for  plaintiffs  in  error. 

Louis  P.  Zerweck,  for  defendant  in  error  John  Rei- 
bold. 

Mr.  Chief  Justice  Farmer  delivered  the  opinion  of 
the  court : 

This  was  a  bill  in  chancery  filed  by  plaintiffs  in  error 
for  partition  of  real  estate  therein  described  and  for  set- 
ting aside  a  certain  deed  as  a  cloud  on  title.  The  bill  as 
finally  amended,  in  addition  to  the  prayer  for  partition  and 
the  setting  aside  the  deed  as  a  cloud  on  the  title,  also  prayed 
an  accounting  against  defendant  in  error  John  Reibold. 

The  land  originally  belonged  to  Lorenz  Reibold,  who 
died  testate  December  28,  191  o,  leaving  no  widow  surviv- 
ing him  but  leaving  four  children  and  eight  grandchildren, 
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four  of  the  latter  being  children  of  a  deceased  son  and 
four  of  them  the  children  of  a  deceased  daughter  of  Lor- 
enz  Reibold.  The  complainants  in  the  bill  were  Elizabeth 
Monkin,  a  daughter  of  Lorenz  Reibold,  and  his  eight 
grandchildren.  The  other  three  children  of  the  deceased 
(John  Reibold,  Amanda  Monkin  and  Caroline  Yeager,) 
were  made  defendants  to  the  bill.  John  Reibold  was  also 
made  a  defendant  as  executor  of  the  will  of  Lorenz  Rei- 
bold. The  land  sought  to  be  partitioned  was  216  acres  of 
farm  land  in  St.  Clair  county,  and  the  bill  alleged  that  each 
of  the  children  of  Lorenz  Reibold  was  the  owner  of  the 
undivided  4/24ths  thereof  and  each  of  the  grandchildren  of 
i/24th  thereof.  The  bill  alleged  defendant  in  error  John 
Reibold  claimed  to  own  the  land  by  virtue  of  a  deed  pur- 
porting to  have  been  executed  by  Lorenz  Reibold  on  April 
2,  1900,  and  recorded  July  24,  191 1,  and  averred  that  the 
deed  was  procured  by  undue  influence,  that  it  was  never 
delivered  in  the  lifetime  of  the  grantor,  that  it  was  not 
his  intention  that  it  should  be  delivered  during  his  lifetime, 
and  that  it  was  a  cloud  upon  the  title  of  the  heirs.  At  the 
time  the  deed  was  made,  and  bearing  the  same  date,  de- 
fendant in  error  John  Reibold  executed  a  note  payable  to 
his  father,  due  two  years  after  date,  for  $7000,  secured  by 
a  mortgage  on  the  land.  The  will  of  Lorenz  Reibold  was 
executed  April  23,  1900.  The  second  clause  of  the  will 
recited  that  the  testator  had  on  April  2,  1900,  conveyed  all 
his  real  estate,  consisting  of  216  acres  of  land,  to  his  son, 
John  Reibold,  for  $7000,  and  that  he  held  his  son's  note 
for  that  amount,  secured  by  a  mortgage  on  the  land.  The 
will  directed  that  within  two  years  after  testator's  death 
his  son  pay  to  testator's  other  children  and  grandchildren 
certain  specific  sums,  aggregating  in  all  $6800 ;  that  when 
said  sums  were  paid  the  note  and  mortgage  should  be  con- 
sidered as  paid  in  full  and  canceled.  His  other  personal 
property  the  testator  bequeathed  to  his  children  and  grand- 
children.   The  theory  of  the  bill  was  that  it  required  both 
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the  deed  and  the  will  to  place  the  title  in  John  Reibold; 
that  the  deed,  note  and  mortgage  were  one  instrument  and 
the  will  the  other  instrument  for  that  purpose.  It  alleged 
that  John  Reibold  took  possession  by  virtue  of  the  will  but 
had  failed  to  make  proper  settlement  with  the  heirs  within 
the  time  provided  and  that  he  had  failed  to  pay  the  taxes 
on  the  land  as  required  by  the  mortgage,  both  of  which 
were  conditions  precedent,  and  that  by  reason  of  his  fail- 
ure to  make  such  settlements  and  payments  within  the  time 
required  he  had  forfeited  what  interest  he  might  have  bad 
in  the  land  under  the  will  and  it  became  intestate  property. 

John  Reibold  answered  the  bill,  denying  he  claimed  title 
by  virtue  of  the  will  and  alleging  he  acquired  title  by  vir- 
tue of  the  deed  from  his  father  to  him,  denying  it  was 
procured  by  undue  influence  and  alleging  the  deed  was  de- 
livered to  him  by  the  grantor  for  the  purpose  of  investing 
the  title  in  him,  and  that  it  did  pass  the  title  to  the  grantee 
subject  to  the  life  estate  of  the  grantor.  By  the  will  John 
Reibold  was  made  executor  and  qualified  as  such.  Before 
this  proceeding  was  begun  he  had  paid  all  of  the  legacies 
required  to  be  paid  out  of  the  proceeds  of  the  $7000  note, 
except  $150  each  to  two  grandchildren  of  testator  and  $250 
to  another  grandchild  of  testator.  The  answer  alleges  he 
was  ready  and  willing  to  pay  them;  that  he  had  notified 
them  of  his  readiness  to  do  so  but  they  had  neglected  and 
refused  to  accept  the  same.  Caroline  Yeager  filed  a  cross- 
bill, which  is  not  abstracted,  except  the  brief  statement  that 
she  asked  that  John  Reibold  account  for  interest  on  the 
$7000  note  after  its  maturity,  at  five  per  cent,  and  "for 
taxes  and  rents. 

The  cause  was  referred  to  the  master  in  chancery  to 
take  the  testimony  and  report  his  conclusions  of  law  and 
fact.  The  master  reported  that  at  the  time  of  the  making 
of  the  deed  by  Lorenz  Reibold  his  mind  was  unimpaired, 
that  there  was  no  evidence  offered  of  undue  influence,  that 
the  deed  to  John  Reibold  was  delivered,  and  that  the  only 
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interest  his  father  had  in  the  premises  at  the  time  of  his 
death  was  the  mortgage  to  secure  the  $7000  note.  The 
master  reported  that  the  complainants  in  the  bill  were  not^ 
entitled  to  the  relief  prayed  and  recommended  a  decree 
dismissing  the  bill.  The  chancellor,  after  overruling  ex- 
ceptions to  the  report,  entered  a  decree  dismissing  the  bill 
for  want  of  equity. 

We  think  the  decree  is  correct.  The  evidence  did  not 
raise  a  suspicion  that  the  deed  was  procured  through  un- 
due influence.  The  grantee  was  not  present  in  the  notary's 
ofiice  when  the  deed  was  executed.  It  was  left  with  the 
notary  to  be  delivered  to  the  grantee  when  he  came  in  the 
next  day  and  signed  the  note  and  mortgage.  The  evidence 
showed  the  deed  was  delivered  pursuant  to  the  grantor's 
intention  to  presently  pass  title  to  the  grantee  subject  to 
the  life  estate  in  the  grantor.  Conceding  that  John  Rei- 
bold was  incompetent  to  testify  to  facts  occurring  before 
the  death  of  his  father,  as  contended  by  plaintiffs  in  error, 
and  that  the  question  was  properly  preserved,  the  other 
evidence  abundantly  establishes  the  fact  of  delivery.  The 
will  of  Lorenz  Reibold  recognizes  that  the  testator  did  not 
own  the  land  but  that  he  had  previously  conveyed  it  to  his 
son,  and  the  will  does  not  pretend  to  devise  the  land  to 
John  Reibold  or  to  give  him  any  interest  therein.  It  simply 
provides  how  the  proceeds  of  the  note  the  testator  held  as 
a  consideration  for  the  conveyance  to  John  Reibold  shall 
be  paid  by  him,  as  executor,  on  specific  legacies  to  testator's 
children  and  grandchildren.  There  is  no  foundation  for 
the  claim  of  plaintiffs  in  error  that  the  deed,  note,  mort- 
gage and  will  should  be  considered  together,  and  when  so 
considered  it  would  appear  that  the  deed  was  in  the  nature 
of  a  testamentary  disposition  of  the  land  and  passed  no 
present  interest  to  the  grantee.  Under  the  evidence  in  this 
case  it  could  not  have  been  held  otherwise  than  that  John 
Reibold  took  title  to  the  land  by  virtue  of  the  deed,  and  his 
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title  was  not  affected  nor  attemped  to  be  affected  by  the 
will  afterwards  made. 

Plaintiffs  in  error  insist  the  chancellor  should  have  at 
least  retained  the  bill  for  an  accounting.  To  have  done  so 
would  have  been  practically  to  take  the  administration  of 
the  estate  out  of  the  probate  court,  as  that  court  has  juris- 
diction to  grant  all  the  relief  asked  on  that  ground. 

The  chancellor  was  right  in  dismissing  the  bill  and 
cross-bill  for  want  of  equity,  and  the  decree  is  affirmed. 

Decree  affirmed. 


The  People  ex  reL  Paul  Armstrong,  Plaintiff  in  Error, 
vs.  The  Chicago  Railways  Company  et  al.  Defend- 
ants in  Error.  ^ 

Opinion  filed  October  2y,  ipi^ — Rehearing  denied  Dec.  p,  1915* 

This  case  is  controlled  by  the  decision  in  People  v.  Chicago 
Railways  Co.  (ante,  p.  87.) 

Writ  of  Error  to  the  Superior  Court  of  Cook  county ; 
the  Hon.  Charles  M.  Foell,  Judge,  presiding. 

B.  F.  Langworthy,  and  William  R.  Moss,  (S.  S. 
Gregory,  of  counsel,)  for  plaintiff  in  error. 

John  J.  Herrick,  and  Horace  Kent  Tenney,  for  de- 
fendant in  error  the  Chicago  Railways  Company. 

John  W.  Beckwith,  Corporation  Counsel,  and  Chas. 
M.  Haft,  for  defendant  in  error  the  city  of  Chicago. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

The  situation  disclosed  by  the  record  in  this  case  is 
the  same  as  that  in  People  v.  ChiccLgo  Raihvays  Co.  (ante, 
p.  87,)  with  the  exception  that  in  this  case  the  petition  for 
mandamus  was  filed  on  the  relation  of  Paul  Armstrong, 
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president  of  the  village  of  River  Forest,  and  it  was  sought 
to  compel  the  Chicago  Railways  Company  and  the  County 
Traction  Company  to  establish  and  maintain  a  five-cent  rate 
of  fare  for  transportation  between  the  western  boundary 
line  of  the  village  of  River  Forest  and  the  loop  district  in 
the  city  of  Chicago.  The  same  plea  was  filed  to  the  peti- 
tion and  the  same  replication  to  the  plea  as  in  the  case 
above  mentioned.  The  court  sustained  the  demurrer  inter- 
posed by  the  Chicago  Railways  Company  to  the  replication 
and  rendered  judgment  in  favor  of  the  Chicago  Railways 
Company  and  the  city  of  Chicago.  For  the  reasons  given 
in  People  v.  Chicago  Railways  Co.  supra,  the  court  did  not 
err  in  sustaining  the  demurrer  to  the  replication. 
The  judgment  of  the  superior  court  is  affirmed. 

Judgment  affirmed. 


The  PE0PI.E  ex  rel.  Thomas  C.  Kerrick,  Plaintiff  in  Error, 
vs.  The  Commissioners  oi^  Highways  of  Sui<livant 
Township,  Defendants  in  Error. 

Opinion  Hied  October  2/,  ipi^ — Rehearing  denied  Dec.  p,  ^9^5' 

1.  Statutes — object  in  construing  a  statute  is  to  ascertain  the 
legislative  intent.  The  object  in  construing  a  statute  is  to  ascer- 
tain and  give  effect  to  the  legislative  intent,  and  to  that  end  the 
whole  act,  the  law  existing  prior  to  its  passage,  any  changes  in 
the  law  made  by  the  act  and  the  apparent  motive  for  making  such 
changes,  will  be  weighed  and  considered. 

2.  Same — when  the  word  "may"  will  be  held  to  mean  "shall.'' 
The  fact  that  the  language  of  a  statute  is  permissive  in  form  of 
expression  does  not  determine  the  question  of  the  legislative  in- 
tent, and  the  word  "may"  will  be  held  to  mean  "must"  or  "shall" 
in  cases  where  public  interests  and  rights  are  concerned  and  where 
the  public  or  third  persons  have  a  claim  of  right  that  the  given 
power  shall  be  exercised. 

3.  Highways — act  of  1913,  providing  that  commissioners  may 
reduce  width  of  public  road  on  petition,  is  mandatory.  In  view  of 
the  facts  that  section  73  of  the  Road  and  Bridge  act  of  1913  pro- 
vides that  all  public  roads  established  under  such  act  shall  be  forty 


Digitized  by 


Google 


142        The  People  v,  Comrs.  of  Highways.       [270  III. 

feet  wide,  and  that  section  74  withdraws  the  question  of  the  con- 
sideration of  the  public  interest  from  the  commissioners  upon  a 
petition  by  adjoining  land  owners  to  narrow  an  existing  public 
road  to  the  width  of  forty  feet,  which  question  was  reserved  to 
the  commissioners  by  the  acts  of  1897  and  1907,  it  must  be  held 
that  said  section  74  is  mandatory,  notwithstanding  its  language  is 
permissive  in  form. 

4.  Same — road  may  be  narrowed  on  petition  for  less  than  its 
entire  length  in  the  township.  If  a  majority  of  the  land  owners 
along  one  mile  of  road  in  a  township  petition  the  commissioners 
of  highways  to  narrow  such  mile  of  road  to  a  width  of  forty  feet 
it  is  the  duty  of  the  commissioners  to  grant  the  prayer  of  the  peti- 
tion, even  though  the  road  extends  for  six  miles  in  the  township. 

5.  Same — when  signers  of  a  petition  cannot  withdraw  names. 
The  signers  of  a  petition  to  highway  commissioners  to  narrow  a 
public  road  cannot  withdraw  their  names  after  the  commissioners 
have  acted  upon  the  petition  and  suit  is  begun  in  the  circuit  court 
to  compel  the  commissioners  to  grant  the  prayer  of  the  petition. 

Writ  of  Error  to  the  Circuit  Court  of  Ford  county; 
the  Hon.  T.  M.  Harris,  Judge,  presiding. 

Thomas  C.  Kerrick,  pro  se,  and  Bracken  &  Young, 
for  plaintiff  in  error. 

CivOUD  &  Thompson,  for  defendants  in  error. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

Thomas  C.  Kerrick,  plaintiff  in  error,  filed  his  petition 
in  the  circuit  court  of  Ford  county  for  a  writ  of  fnandamus 
commanding  the  commissioners  of  highways  of  SuUivant 
township,  defendants  in  error,  to  reduce  the  width  of  a  pub- 
lic road  one  mile  in  length  and  fifty  feet  in  width  between 
sections  24  and  25,  in  Sullivant  township,  to  a  width  of 
forty  feet,  in  accordance  with  the  prayer  of  a  petition  pre- 
sented to  them  and  signed  by  the  owners  of  the  land  along 
the  line  of  the  road  and  which  they  had  rejected.  The  de- 
fendants answered,  and  by  paragraph  i  admitted  the  filing 
of  the  petition  but  denied  that  it  truly  set  forth  all  matters 
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of  fact  therein  stated.  By  paragraph  2  they  denied  that 
the  public  highway  was  one  mile  in  length,  but  alleged  that 
it  continued  westward  from  the  northeast  corner  of  sec- 
tion  25  in  a  direct  line  for  six  miles  to  the  west  line  of 
the  township.  By  paragraph  3  they  admitted  that  the  sign- 
ers of  the  petition  were  owners  of  all  of  the  land  along  the 
line  of  the  road  between  sections  24  and  25,  but  denied  that 
they  were  a  majority  of  the  land  owners  along  the  line  of 
the  whole  road  six  miles  in  length.  By  paragraph  4  they 
admitted  considering  and  rejecting  the  petition.  By  para- 
graph 5  they  denied  that  the  law  was  mandatory  and  re- 
quired them  to  grant  the  prayer  of  the  petition,  and  alleged 
that  the  question  of  reducing  the  width  of  the  highway 
was  one  resting  in  their  sound  discretion.  By  paragraph  6 
they  alleged  that  two  land  owners  who  signed  the  petition 
withdrew  tfieir  names  therefrom  on  December  2,  1914, 
which  was  after  the  suit  was  begun  and  during  its  pend- 
ency. The  relator  replied  to  paragraph  2  that  the  road 
described  in  the  petition  was  laid  out  and  established  as  a 
public  road  one  mile  in  length  about  thirty-five  years  ago, 
and  that  no  public  road  extending  westward  from  the  west 
end  thereof  was  laid  out  until  twenty  years  after  the  road 
in  question  was  established.  The  defendants  demurred  to 
the  replication,  and  the  court  sustained  the  motion  of  the 
relator. to  carry  the  demurrer  to  the  replication  back  to 
paragraph  2  of  the  answer  and  sustained  the  demurrer  to 
that  paragraph.  The  defendants  elected  to  stand  by  para- 
graph 2.  The  relator  demurred  to  paragraphs  i,  3,  5  and 
6.  The  court,  in  accordance  with  the  ruling  concerning 
paragraph  2,  sustained  the  demurrer  to  paragraph  3  and 
also  sustained  the  demurrer  to  paragraph  6,  and  the  de- 
fendants elected  to  stand  by  those  paragraphs.  The  court 
overruled  the  demurrers  to  paragraphs  i  and  5  and  the  re- 
lator elected  to  stand  by  the  demurrers.  The  relator  hav- 
ing elected  to  stand  by  the  demurrers  to  paragraphs  i  and 
5  and  refusing  to  reply,  the  court  dismissed  the  petition 
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and  rendered  judgment  against  the  relator  for  costs.  This 
suit  was  brought  by  writ  of  error  to  review  the  judgment 

The  court  erred  in  overruling  the  demurrer  to  para- 
graph I  of  the  answer,  which  merely  alleged  that  the  peti- 
tion did  not  truly  set  forth  all  the  matters  of  fact  therein 
stated,  without  setting  forth  in  what  respect  it  failed  to 
truly  -state  any  fact  or  specifying  any  fact  upon  which  an 
issue  could  be  formed. 

On  the  substantial  questions  involved,  errors  and  cross- 
errors  have  been  assigned,  and  they  are  three  in  number: 
First,  whether  the  law  required  the  defendants,  as  commis- 
sioners of  highways,  to  grant  the  prayer  of  a  petition  to 
narrow  a  road  if  the  petition  complied  with  the  statute; 
second,  whether  it  was  necessary  that  the  petition  presented 
should  have  been  signed  by  a  majority  of  the  land  owners 
along  the  six  miles  of  road ;  third,  whether  the  legal  rights 
of  the  relator  were  affected  by  the  act  of  two  land  owners 
in  withdrawing  their  signatures  after  the  suit  was  begun. 

Section  73  of  the  present  Road  and  Bridge  act,  which 
became  a  law  in  191 3,  provides  that  all  public  roads  estab- 
lished under  the  act  shall  be  of  the  width  of  forty  feet, 
and  section  74  is  as  follows : 

"Sec.  74.  Reducing  width  of  roads. — The  commission- 
ers of  highways  of  any  town  or  road  district  may  reduce 
the  width  of  any  existing  public  road  within  any  town  or 
road  district  to  a  width  of  forty  feet  when  the  same  is 
petitioned  for  by  a  majority  of  the  land  owners  along  the 
line  of  said  road,  within  said  town  or  district.  When  pos- 
sible the  land  so  vacated  by  reducing  the  width  of  the 
road  shall  be  taken  equally  from  both  sides  of  the  public 
highway.  In  cases  of  natural  obstructions  on  one  side  of 
the  public  highway  or  where  the  said  road  extends  along 
the  right  of  way  of  any  railroad,  river  or  canal,  the  com- 
missioners are  authorized  to  reduce  the  width  of  the  road 
on  one  side  only." 
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The  language  of  the  section  is  permissive  in  form,  but 
the  form  of  expression  in  that  respect  does  not  determine 
the  question  of  the  legislative  intent.  That  form  is  fre- 
quently used  where  it  is  plain  that  the  Gpneral  Assembly 
intended  not  merely  to  give  permission  but  to  establish  a 
right,  and  it  is  uniformly  held  that  the  word  "may"  means 
"must"  or  "shall"  in  cases  where  the  public  interests  and 
rights  are  concerned  and  where  the  public  or  third  persons 
have  a  claim  of  right  that  the  power  shall  be  exercised. 
(County  of  Schuyler  v.  County  of  Mercer,  4  Gilm.  20; 
Kane  v.  Footh,  70  111.  587;  Fowler  v.  Pirkins,  77  id.  271 ; 
Brokaw  v.  Highway  Comrs.  130  id.  482;  Canal  Comrs.  v. 
Sanitary  District,  184  id.  597;  Pierson  v.  People,  204  id. 
456.)  The  object  in  construing  a  statute  is  to  ascertain 
and  give  effect  to  the  intention  of  the  General  Assembly, 
and  to  that  end  the  whole  act,  the  law  existing  prior  to  its 
passage,  any  changes  in  the  law  made  by  the  act,  and  the 
apparent  motive  for  making  such  changes,  will  be  weighed 
and  considered.  Stribling  v.  Prettyman,  57  111.  371 ;  Sohy 
V.  People,  134  id.  66. 

One  of  the  most  effective  means  to  ascertain  the  legis- 
lative intent  in  the  adoption  of  a  new  statute  is  to  consider 
it  in  reference  to  the  state  of  the  law  before  its  adoption, 
and  particularly  with  reference  to  previous  legislation  upon 
the  same  subject.  {Wright  v.  People,  loi  111.  126.)  Look- 
ing at  the  previous  legislation,  we  find  that  section  30  of 
the  Road  and  Bridge  law,  as  amended  in  1897,  declared 
that  all  public  roads  established  under  the  act  should  be 
of  the  width  of  sixty  feet,  but  if  a  majority  of  the  land 
owners  petitioning  for  a  new  road  should  petition  for  a  less 
width,  the  commissioners  might,  when  the  interests  of  the 
public  permitted,  lay  out  a  road  of  a  width  of  not  less  than 
forty  feet,  and  there  was  a  proviso  to  section  31  as  fol- 
lows :  "Said  commissioners  may,  when  in  their  judgment 
the  interests  of  the  public  will  permit,  also  narrow  or  re- 
duce the  width  of  public  roads  to  not  less  than  forty  feet 
270-  10 
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when  the  same  is  petitioned  for  by  a  majority  of  land  own- 
ers along  the  line  of  said  road  so  far  as  the  same  shall  ex- 
tend within  the  township."     (Laws  of  1897,  p.  288.) 

It  will  be  seen  that  the  act  contemplated  a  reduction  of 
the  width  of  the  entire  road  so  far  as  it  extended  within 
the  township,  but  in  1907  sections  30  and  31  were  amended. 
Section  30  provided  that  all  roads  established  under  the  act 
should  be  of  the  width  of  not  less  than  forty  feet  nor  more 
than  sixty  feet,  as  the  interests  of  the  public  permitted,  and 
the  proviso  to  section  31  read  as  follows:  "Said  commis- 
sioners may,  when  in  their  judgment  the  interests  of  the 
public  will  permit,  also  narrow  or  reduce  the  width  of  pub- 
lic roads  to  not  less  than  forty  feet  when  the  same  is  peti- 
tioned for  by  a  majority  of  land  owners  along  the  line 
of  said  road  so  far  as  the  same  shall  extend  within  the 
township,  or  so  far  as  said  petition  shall  extend  within  the 
township."     (Laws  of  1907,  p.  509.) 

The  amendment  permitted  a  reduction  in  the  width  of 
a  part  of  a  road  in  a  township  by  providing  that  it  might 
be  narrowed  so  far  as  the  petition  should  call  for  a  reduc- 
tion in  width.  The  acts  of  1897  and  1907  each  gave  to 
the  commissioners  a  discretion  as  to  the  width  of  roads, 
both  in  laying  out  new  roads  and  narrowing  existing  roads, 
but  in  the  present  act  the  condition  contained  in  both  of 
the  previous  acts  that  the  commissioners  might  narrow  a 
road  when  in  their  judgment  the  interests  of  the  public 
would  permit  was  eliminated  and  no  discretion  was  al- 
lowed to  the  commissioners  as  to  the  width  of  new  roads, 
which  must  all  be  of  the  standard  width  of  forty  feet. 
The  public  policy  of  the  State  was  thereby  declared  to  be 
that  roads  should  be  of  the  fixed  and  specified  width,  and 
in  connection  with  that  declaration  of  policy  it  was  pro- 
vided that  the  commissioners  might  reduce  the  width  of 
existing  roads  when  petitioned  by  a  majority  of  owners  of 
adjoining  lands.  We  must  presume  that  the  General  As- 
sembly omitted  the  provision  authorizing  the  consideration 
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of  the  public  interests  by  the  commissioners  for  a  purpose, 
and  the  only  apparent  purpose  was  to  take  away  the  dis- 
cretion. 

A  case  very  much  stronger  than  this  in  construing  the 
word  "may"  to  mean  "must"  or  "shall"  in  the  interpreta- 
tion of  a  statute  was  Young  v.  Carey,  184  111.  613.  The 
General  Assembly  had  provided  that  city  or  village  authori- 
ties might,  by  ordinance,  disconnect  territory  from  the  mu- 
nicipality upon  a  petition  of  land  owners,  by  an  ordinance 
to  be  passed  by  a  majority  of  the  members  elected  to  the 
city  council  or  board  of  village  trustees.  It  was  held  that 
"may"  meant  "must,"  and  that  the  only  function  of  the 
council  or  board  of  trustees  was  to  see  to  it  that  the  ter- 
ritory was  located  as  the  statute  prescribed  and  the  petition 
was  signed  as  therein  directed.  Two  of  the  justices  did 
not  concur,  but  the  dissent  was  based  on  the  provision  that 
the  territory  could  only  be  disconnected  if  an  ordinance  was 
passed  by  a  majority  of  all  the  members  elected  to  the  city 
council  or  board  of  village  trustees.  It  was  considered  by 
the  dissenting  justices  that  the  declaration  of  the  General 
Assembly  that  disconnection  should  only  be  effected  pro- 
vided a  majority  of  all  the  members  voted  for  the  ordi- 
nance, showed  that  discretion  was  placed  in  the  city  or 
village  authorities.  Any  similar  provision  in  the  act  under 
consideration  is  entirely  lacking,  and  upon  a  consideration 
of  the  previous  acts  giving  a  discretion  to  commissioners 
and  the  withdrawal  of  such  discretion  in  the  present  act, 
it  must  be  held  that  the  act  was  intended  to  be  mandatory 
for  the  benefit  of  adjoining  land  owners,  a  majority  of 
whom  might  determine  that  the  width  of  the  road  should 
be  reduced  to  the  standard  width  of  forty  feet. 

The  second  question  is  whether  it  was  necessary  that 
the  petition  should  have  been  signed  by  a  majority  of  the 
land  owners  along  the  entire  six  miles  of  road  in  the  town- 
ship. The  replication  averred  that  the  road  was  laid  out 
thirty-five  years  ago  and  that  no  road  extending  west  from 
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its  western  terminus  had  been  laid  out  until  more  than 
twenty  years  afterward.  Regardless,  however,  of  the  al- 
leged fact  that  the  road  to  be  narrowed  was  laid  out  sepa- 
rately, it  is  a  road  and  comes  within  the  terms  of  the  act. 
The  act  of  1897  only  permitted  a  reduction  in  the  width 
of  a  road  throughout  its  entire  length  in  the  township,  but 
there  is  no  such  limitation  in  the  present  act.  It  is  true 
that  the  act  does  not  contain  the  provision  for  narrowing 
so  much  of  a  road  as  the  petition  calls  for,  so  that  it  was 
not  contemplated  some  trifling  portion  of  a  road  might  be 
vacated,  but  ho  reason  is  apparent  why  the  act  does  not  in- 
clude a  road  one  mile  in  length.  It  is  fair  to  presume  that 
if  the  General  Assembly  intended  otherwise  the  restriction 
of  1897  would  have  been  retained.  A  mile  of  road  is  a 
road  just  as  much  as  six  miles  of  road.  It  is  a  road  for 
that  mile,  and  whether  it  was  wise  in  the  legislature  to 
enact  such  a  law  as  this  one  is  not  for  the  courts.  The 
argument  that  the  General  Assembly  could  not  have  con- 
templated different  widths  in  a  continuous  highway  is  an- 
swered by  the  fact  that  provision  was  not  only  made  for 
such  differences,  but  any  extension  of  an  existing  road  or 
any  new  road  was  required  to  be  only  forty  feet  wide, 
which  would  necessarily  produce  the  condition  of  varying 
widths. 

The  signers  of  the  petition  could  not  withdraw  their 
names  after  the  commissioners  had  acted  upon  the  petition 
and  the  suit  was  begun  in  the  circuit  court.  Commission- 
ers of  Highways  v.  Bear,  224  111.  259;  Irmegar  v.  County 
of  Tazewell,  264  id.  172. 

The  rulings  of  the  court  were  not  in  harmony  with 
what  we  have  said,  and  the  judgment  is  reversed  and  the 
cause  is  remanded,  with  directions  to  sustain  the  demurrers 
to  paragraphs  i  and  5. 

Reversed  and  remanded,  with  directions. 
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The  Village  op  DesPlaines,  Appellee,  vs.  B.  H.  Wink- 
ELMAN,  Appellant 

Opinion  Hied  October  zy,  Jpj^ — Rehearing  denied  Dec.  lo,  ipi^. 

1.  SpEciai,  assessments — objections  not  argued  will  be  re- 
garded as  waived.  In  a  special  assessment  proceeding,  where  the 
record  shows  that  objections  have  been  filed,  it  will  be  presumed 
that  the  objector  relied  on  each  one  of  the  objections  made,  but 
where  it  is  shown  that  the  party  did  not,  in  fact,  rely  upon  all  of 
the  objections  but  only  presented  some  of  them  to  the  court,  those 
which  appear  not  to  have  been  urged  as  reasons  upon  which  the 
court  should  act  will  be  regarded  as  waived. 

2.  Same — when  action  of  the  lower  court  as  to  allowance  of 
amendments  and  additional  objections  to  assessments  will  not  be 
reviewed.  The  allowance  of  amendments  to  objections  filed  in  a 
special  assessment  proceeding  and  the  granting  of  permission  to 
file  additional  objections  are  matters  within  the  sound  discretion 
of  the  court,  which  will  not  be  reviewed  unless  the  discretion  has 
been  abused. 

3.  Same — when  question  as  to  mayor^s  title  cannot  be  raised. 
In  a  special  assessment  proceeding  the  question  of  the  mayor's 
title  and  his  authority  to  approve  the  ordinance  cjinnot  be  raised, 
where  it  is  not  claimed  that  he  was  not  acting  as  mayor  at  the  time. 

4.  Same — to  hold  ordinance  unreasonable  it  must  clearly  ap- 
pear so  from  evidence.  An  ordinance  for  the  opening  of  a  street 
cannot  be  held  unreasonable  unless  it  clearly  appears  from  evidence 
of  the  situation  of  the  surrounding  property  and  streets  that  the 
opening  of  the  street  in  the  manner  provided  for  by  the  ordinance 
will  not  be  of  benefit  to  the  public  and  will  be  oppressive  to  the 
owners  of  property;  and  such  condition  does  not  necessarily  arise 
because  no  drainage,  no  pavement  and  no  sidewalks  have  been  pro- 
vided for  in  the  ordinance. 

5.  Same — when  several  lots  may  be  assessed  as  one  parcel.  Al- 
though benefits  cannot  be  assessed  in  gross  on  several  tracts,  yet  if 
several  lots  are  owned  and  improved  as  one  parcel  they  may  be 
assessed  as  one  parcel,  and  where  the  roll  shows  such  an  assess- 
ment, in  the  absence  of  evidence  to  the  contrary  it  will  be  pre- 
sumed that  the  property  was  properly  treated  as  one  parcel. 

6.  Same— w/ifl/  portion  of  cost  of  making  and  collecting  assess- 
ment must  be  paid  out  of  general  fund.  Under  section  94  of  the 
Local  Improvement  act,  in  a  city,  town  or  village  having  less  than 
100,000  population,  the  amount  which  may  be  levied  by  special  as- 
sessment for  the  cost  of  making  and  collecting  the  assessment  is 
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limited  to  six  per  cent  of  the  amount  of  the  assessment,  and  any 
additional  cost  must  be  paid  out  of  the  general  fund 

7.  SauZ— benefits  not  limited  to  purposes  for  which  property 
has  been  previously  used.  The  question  to  be  determined  in  a  spe- 
cial assessment  proceeding  is  whether  the  improvement  will  en- 
hance the  property  in*  value,  and  this  question  is  not  limited  to  the 
purposes  for  which  the  property  has  been  previously  used. 

8.  Same — what  evidence  proper  on  question  of  benefits  to  whole 
property.  Whether  corner  lots  fronting  on  other  streets  will  be 
benefited  or  injured  by  the  building  of  sidewalks  and  other  neces- 
sary improvements  occasioned  by  opening  a  street  along  their  sides 
is  a  question  upon  which  witnesses  may  give  their  opinions  in  de- 
termining whether  the  whole  property  is  or  is  not  benefited  by  the 
opening  of  the  street. 

9.  Same — when  future  necessary  improvements  must  be  consid- 
ered. If  additional  improvements  are  necessary  in  order  to  make 
the  use  of  a  proposed  street  beneficial  to  the  adjoining  property, 
although  no  assessment  is  being  made  for  these  improvements,  their 
cost  is  a  proper  element  to  be  taken  into  consideration  in  determin- 
ing the  amount  which  the  property  will  be  benefited  by  the  pro- 
posed improvement. 

10.  Same — effect  of  amendment  of  ipij  to  section  12  of  Local 
Improvement  act.  The  eflfect  of  the  amendment  of  191 3  to  sec- 
tion 12  of  the  Local  Improvement  act  is  to  require  the  proceedings 
for  making  compensation  for  the  land  taken  or  damaged  to  be  gov- 
erned by  the  terms  of  section  49  of  such  act  unless  those  terms 
are  inconsistent  with  sections  13  to  33. 

11.  Same — section  49  of  Local  Improvement  act  not  in  conflict 
with  section  2j,  Section  23  of  the  Local  Improvement  act  pro- 
vides for  the  submission  of  two  issues  to  the  jury  in  a  proceeding 
to  take  property  for  a  local  improvement  and  section  49  provides 
for  the  submission  of  another  issue,  and  said  section  49  is  not  in 
conflict  with  section  23  but  is  in  addition  to  it. 

12.  Same — jury  may  try  issue  as  to  proportionate  share  of  cost 
of  improvement.  Since  the  amendment  of  1913  to  section  12  of 
the  Local  Improvement  act,  the  jury  are  authorized,  in  a  proceed- 
ing to  condemn  land  under  the  Local  Improvement  act,  to  consider 
the  issue  whether  property  assessed  to  pay  for  the  improvement  is 
assessed  more  than  its  proportionate  share  of  the  entire  cost  of 
the  improvement. 

13.  Same — instruction  should  not  tell  the  jury  what  credit  they 
shall  give  witnesses.  The  court  may  tell  the  jury  the  various  ele- 
ments which  may  be  taken  into  consideration  in  determining  the 
credit  to  be  given  to  witnesses,  but  it  is  for  the  jury  to  determine 
finally  what  credit  they  will  give. 
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14.  Appeals  and  errors — Supreme  Court  will  rely  on  the  ab- 
stract of  record.  The  Supreme  Court  will  rely  upon  the  abstract 
of  record,  and  is  not  required  to  search  the  record  to  supply  mat- 
ters omitted  from  the  abstract. 

Appeal  from  the  County  Court  of  Cook  county;  the 
Hons.  J.  E.  HiLLSKOTTER  and  David  T.  Smiley,  Judges, 
presiding. 

Castle,  Williams,  Long  &  Castle,  (Howard  P. 
Castle,  of  counsel,)  for  appellant. 

Robert  Zaleski,  (George  A.  Mason,  of  counsel,)  for 
appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  a  judgment  condemning  certain 
lands  of  appellant  for  opening  and  extending  Center  street, 
in  the  village  of  DesPlaines,  fifty  feet  wide,  from  its  pres- 
ent terminus  at  Prairie  street  to  EUingwood  street,  and  as- 
sessing benefits  upon  land  not  taken. 

It  is  objected  that  the  estimate  of  costs  was  not  prop- 
erly itemized.  This  objection  was  No.  83  in  a  printed 
form  containing  one  hundred  and  ten  objections,  which  was 
filed  and  to  which  three  typewritten  objections  were  added. 
Certain  objections  were  sustained  and  all  the  others  were 
overruled  and  the  commissioners'  report  was  referred  back 
to  them  with  directions  to  re-cast  the  assessment  roll.  This 
was  done,  and  upon  the  roll  as  re-cast  being,  filed,  the  ap- 
pellant filed  this  objection  to  the  roll  as  re-cast  and  asked 
to  argue  the  objection,  stating  that  he  should  have  argued 
it  on  the  hearing  of  the  other  objections  and  that  it  was 
an  oversight  that  he  did  not  do  so.  The  court  refused  to 
allow  argument  of  any  objections  except  as  to  whether  the 
assessment  roll  had  been  re-cast  in  accordance  with  the  or- 
der of  the  court.  Where  the  record  shows  that  objections 
have  been  filed,  it  will  be  presumed,  in  the  absence  of  any- 
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thing  appearing  to  the  contrary,  that  the  objector  relied  on 
each  one  of  the  objections  made,  but  where  it  is  shown  that 
the  party  did  not,  in  fact,  rely  upon  all  of  the  objections 
but  only  presented  some  of  them  to  the  court,  those  which 
appear  not  to  have  been  urged  as  reasons  upon  which  the 
court  should  act  will  be  regarded  as  waived.  (Village  of 
Oak  Park  v.  Szvigart,  266  111.  60 ;  Lingle  v.  West  Cliicago 
Park  Comrs.  222  id.  384.)  In  the  former  case  numerous 
printed  objections  were  filed,  as  in  this  case,  but  only  a  part 
of  them  were  argued  to  the  court,  and  in  reply  to  a  ques- 
tion whether  he  had  stated  all  his  legal  objections,  counsel 
answered  that  he  had  stated  all  that  he  cared  to  raise.  It 
was  held  that  the  objections  not  urged  were  waived.  In 
this  case  the  counsel  did  not  expressly  state  that  he  did  not 
care  to  urge  any  objections  except  those  argued  but  the  ef- 
fect of  his  action  was  the  same.  The  allowance  of  amend- 
ments to  objections  filed  in  a  special  assessment  proceeding 
and  the  granting  of  permission  to  file  additional  objections 
are  matters  within  the  sound  discretion  of  the  court,  which 
will  not  be  reviewed  unless  the  discretion  has  been  abused. 
City  of  Peru  v.  B artels,  214  111.  515. 

It  is  urged  that  the  president  of  the  village  had  not  filed 
his  official  bond  at  the  time  he  approved  the  ordinance.  It 
is  not  claimed  that  he  was  not  acting  as  mayor  and  the 
question  of  his  title  cannot  be  raised  in  this  proceeding. 
Betts  V.  City  of  Naperville,  214  111.  380;  Heiple  v.  City 
of  Washington,  219  id.  604. 

Appellant  argues  that  the  ordinance  is  unreasonable  and 
void.  Section  4  of  the  ordinance  provides  that  the  commis- 
sioner of  public  works,  upon  the  entry  of  an  order  grant- 
ing the  village  the  right  to  take  possession  of  the  property, 
shall  forthwith  remove  any  buildings  or  parts  thereof,  or 
other  obstructions  which  may  be  located  on  the  land,  and 
put  the  surface  of  the  land  in  such  condition  that  it  can  be 
used  for  public  traffic,  and  that  such  work  shall  be  paid  for 
out  of  the  general  fund  of  the  village.    It  is  argued  that  no 
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drainage  to  carry  away  storm  water,  no  pavement  and  no 
sidewalk  in  front  of  the  lots  are  provided  for,  and  that  the 
mere  opening  of  the  street,  without  irhprovement  to  make 
it  available,  would  be  of  little  practical  benefit  to  property, 
and  the  appellant  relies  upon  the  case  of  City  of  Chicago 
V.  Arnold,  261  111.  142.  A  court  can  only  declare  an  ordi- 
nance void  for  unreasonableness  where  it  is  made  to  ap- 
pear clearly  by  the  evidence  that  it  is  arbitrary,  unreasonable 
and  oppressive.  (City  of  Chicago  v.  Marsh,  238  111.  254; 
City  of  Belleville  v.  Pfingsten,  225  id.  293.)  In  the  case 
cited  by  the  appellant  it  was  clearly  made  to  appear  from 
the  condition  of  the  adjoining  streets  and  property  that  the 
existing  roadway  furnished  all  necessary  means  for  street 
traffic  and  that  the  property  was  to  be  left  in  such  a  con- 
dition that  instead  of  being  benefited  it  would  be  greatly  in- 
jured. In  this  case  no  evidence  was  introduced  as  to  these 
matters.  Even  though  no  drainage,  no  pavement  and  no 
sidewalk  have  been  provided  for,  it  cannot  be  held  that  the 
ordinance  was  unreasonable  and  oppressive  unless  it  clearly 
appears  from  evidence  of  the  condition  of  the  surrounding 
property  and  streets  that  the  opening  of  a  street  in  that 
condition  would  not  be  of  benefit  to  the  public  and  would 
be  oppressive  to  the  owners  of  property. 

Another  objection  urged  is  that  appellant,  is  the  owner 
of  several  separate  tracts  or  lots  and  that  the  assessment 
was  against  all  together  and  was  not  apportioned,  as  re- 
quired by  the  statute.  The  statute  requires  the  assessment 
roll  to  give  a  description  of  each  lot,  block,  tract  or  parcel 
of  land  and  the  amount  assessed  as  special  benefits  thereto: 
Benefits  cannot  properly  be  assessed  in  gross  on  several 
tracts.  (Louisville  and  Nashville  Railroad  Co,  v.  City  of 
Bast  St.  Louis,  134  111.  656.)  Where  several  lots,  how- 
ever, are  owned  and  improved  as  one  parcel  they  may  be 
assessed  as  one  parcel,  and  where  the  roll  shows  such  an 
assessment,  in  the  absence  of  evidence  to  the  contrary  it 
will  be  presumed  that  the  property  was  properly  treated  as 
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one  parcel.  (Ottis  v.  Sullivan,  219  III.  365.)  Some  evi- 
dence was  introduced  in  regard  to  the  improvement  and 
use  of  the  appellant's  premises,  but  we  cannot  pass  upon 
the  question  of  its  sufficiency  to  show  that  the  lots  were 
not  used  as  one  parcel,  because  the  bill  of  exceptions  does 
not  purport  to  contain  all  the  evidence.  The  bill  of  excep- 
tions shows  that  the  appellee  offered  the  assessment  roll 
and  other  evidence  and  rested,  and  the  appellant  offered 
evidence  as  to  the  filing  of  his  official  bond  by  the  presi- 
dent of  the  village,  and  thereupon  the  appellant's  counsel 
stated  that  in  order  to  make  a  complete  record  he  would 
make  a  statement  of  what  was  proved  the  other  day,  and 
then  proceeded  to  make  a  statement  of  proof  in  regard  to 
the  uses  of  the  various  lots.  The  bill  of  exceptions  does 
not  state  whether  evidence  was  subsequently  offered  by  the 
appellee  or  not,  and  therefore  we  cannot  say  that  the  court 
was  not  justified  in  finding,  from  all  the  evidence,  that  the 
lots  were  properly  assessed  as  one  parcel. 

The  commissioners'  fees  were  fixed  at  $300,  and  that 
amount,  in  addition  to  $900,  (the  amount  of  the  estimate 
of  the  costs  of  the  improvement,)  was  included  in  the  as- 
sessment roll.  Section  14  of  the  Local  Improvement  act 
requires  the  fees  of  the  commissioners  to  be  fixed  in  ad- 
vance by  the  court,  and  section  94  provides  that  the  entire 
costs  and  expense  of  making  the  assessment,  including  the 
fees  of  the  commissioners,  shall  be  paid  by  the  municipal- 
ity out  of  its  general  fund,  provided  that  in  cities,  villages 
or  towns  having  less  than  100,000  population  the  ordi- 
nance may  provide  that  a  certain  sum,  not  to  exceed  six 
percentum  of  the  amount  of  the  assessment,  shall  be  ap- 
plied toward  the  payment  of  the  costs  of  making  and  col- 
lecting the  assessment.  Six  percentum  of  the  cost  of  the 
improvement  was  a  little  more  than  $900,  for  the  payment 
of  which  amount  by  special  assessment  the  ordinance  pro- 
vided.   This  was  the  limit  of  the  costs  which  could  be  col- 
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lected  by  special  assessment,  and  the  additional  costs  the 
village  must  pay  out  of  its  general  fund. 

The  appellant  objected  to  two  plats  which  were  offered 
in  evidence  by  the  appellee  and  admitted.  In  regard  to  the 
first,  it  was  testified  that  except  as  to  the  scale  it  was  a  cor- 
rect survey  of  the  land  in  the  block,  which  included  the  im- 
provement; and  in  regard  to  the  second,  that  it  correctly 
delineated  the  proposed  improvement,  and  that  the  dimen- 
sions indicated  were  similar  to  those  on  the  plat  of  the 
township  of  Maine  in  the  recorder's  office.  The  maps  in- 
dicated with  reasonable  certainty  the  location  of  the  im- 
provement and  the  adjoining  streets  and  property,  and  the 
fact  that  the  first  was  not  drawn  to  an  exact  scale  and  that 
the  dimensions  shown  by  the  second  were  not  proved  with 
precise  accuracy  could  not  have  prejudiced  the  appellant. 

Objection  is  made  that  the  appellant  was  not  permitted 
to  show  who,  in  fact,  prepared  the  assessment  roll.  It  was 
immaterial  who  prepared  the  roll.  Betts  v.  City  of  Naper- 
ville,  supra. 

It  was  not  improper  to  refuse  to  permit  the  appellant  to 
ask  his  witnesses  if  the  appellant's  property  would  be  bene- 
fited by  the  improvement  if  the  appellant  continued  to  use 
it  for  the  purposes  for  which  it  had  been  used  for  the  last 
ten  years.  The  question  to  be  determined  was  whether  the 
improvement  would  enhance  the  property  in  value,  and  this 
question  was  not  to  be  limited  to  the  purposes  for  which  it 
had  been  previously  used.  The  court,  however,  fell  into 
error  in  refusing  to  permit  witnesses  to  give  their  opin- 
ion whether  property  fronting  on  Prairie  street  and  EUing- 
wood  street  would  not  be  injured  rather  than  benefited  by 
reason  of  the  cost  of  building  sidewalks  and  other  neces- 
sary improvements  on  the  side  of  such  property.  This  was 
a  question  proper  to  be  considered  in  determining  whether 
the  whole  property  was  benefited  or  not.  The  court  should 
also  have  permitted  the  appellant  to  inquire  whether,  tak- 
ing into  consideration  the  necessary  expense  of  putting  in 
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the  additional  street  improvements  which  were  necessary, 
the  improvement  would  then  be  a  benefit  to  the  property. 
While  no  assessment  was  being  made  in  this  proceeding  for 
these  additional  improvements  of  the  street,  if  such  im- 
provements were  necessary  to  make  the  use  of  the  street 
beneficial  to  the  adjoining  property,  their  cost  was  a  proper 
element  to  be  taken  into  consideration  in  determining  the 
amount  which  the  property  would  be  benefited  by  the  pres- 
ent improvement. 

Complaint  is  made  of  the  following  instruction : 
"The  court  instructs  the  jury  that  the  objectors  have 
offered  no  testimony  tending  to  show  that  their  property 
has  been  assessed  more  than  its  proportionate  share  of  the 
cost  of  said  improvement.  The  prima  facie  case  of  the 
petitioner  in  this  respect  has  not  been  overcome,  and  you 
are  instructed  that  said  assessment  does  not  exceed  the  pro- 
portionate share  of  the  cost  of  said  improvement  properly 
chargeable  against  the  lands  of  said  objectors." 

It  is  insisted  that  the  question  of  proportionate  share 
of  the  cost  was  not  a  question  in  the  case.  Section  23  of 
the  Local  Improvement  act  provides  that  the  court  shall 
ascertain  the  just  compensation  to  be  paid  to  the  owner  of 
each  lot,  block,  tract  or  parcel  of  land  to  be  taken  or  dam- 
aged in  said  proceeding,  and  shall  also  determine  whether 
or  not  any  lot  assessed  in  said  proceeding  for  which  objec- 
tions have  been  filed  has  been  assessed  more  than  it  would 
be  benefited  by  said  improvement.  In  City  of  Rockford  v. 
Mower,  259  111.  604,  we  held  that  the  only  questions  which 
can  be  submitted  to  a  jury  empaneled  under  this  section  are 
the  just  compensation  to  be  paid  to  the  owner  of  the  land 
to  be  taken  or  damaged,  and  whether  or  not  any  lot,  piece 
or  parcel  of  land  assessed  in  a  proceeding  for  which  objec- 
tions have  been  filed  has  been  assessed  more  than  it  will  be 
benefited  by  the  improvement.  This  case  arose  before  the 
amendment  to  section  12  of  the  Local  Improvement  act  in 
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1913-  That  section,  before  its  amendment,  provided  that 
if  a  local  improvement  ordinance  required  the  taking  or 
damaging  of  property,  the  proceeding  for  making  just  com- 
pensation therefor  should  be  as  described  in  sections  13  to 
33,  inclusive,  of  the  Local  Improvement  act.  The  amend- 
ment of  191 3  added  this  sentence:  "Such  proceeding  shall 
also  be  governed  by  the  remaining  sections  of  this  act,  so 
far  as  not  in  conflict  with  the  said  sections  13  to  33  in- 
clusive/' Section  49  of  the  Local  Improvement  act  pro- 
vides that  if  it  is  objected  that  any  property  assessed  will 
not  be  benefited  to  the  amount  assessed  and  that  it  is  as- 
sessed more  than  its  proportionate  share  of  the  cost,  the 
court  shall  empanel  a  jury  to  try  the  issue,  and  if  it  shall 
appear  that  the  premises  of  any  objector  are  assessed  more 
than  they  will  be  benefited  by  the  improvement,  or  more 
than  their  proportionate  share  of  the  cost,  the  jury  shall  so 
find,  and  shall  also  find  the  amount  for  which  said  prem- 
ises ought  to  be  assessed,  and  judgment  shall  be  rendered 
accordingly.  The  effect  of  the  amendment  of  section  12  is 
to  require  the  proceedings  for  making  compensation  for  the 
land  taken  or  damaged  to  be  governed  by  the  terms  of  sec- 
tion 49  unless  those  terms  are  inconsistent  with  sections  13 
to  33.  It  is  insisted  that  they  are  inconsistent  with  sec- 
tion 23,  which  provides  only  that  the  jury  shall  ascertain 
the  just  compensation  and  whether  or  not  any  property  as- 
sessed has  been  assessed  more  than  it  will  be  benefited.  We 
do  not  regard  the  sections  as  in  conflict.  They  are  in  no 
way  inconsistent  with  one  another.  Section  23  provides 
for  the  submission  of  two  issues  to  the  jury;  section  49 
provides  for  the  submission  of  another  issue.  It  is  not  in 
conflict  with  section  23  but  is  in  addition  to  it.  It  was  er- 
roneous, however,  to  give  this  instruction.  No  issue  was 
made  in  regard  to  the  proportionate  cost  of  the  improve- 
ment and  there  was  no  occasion  to  instruct  the  jury  on 
that  question.    As  the  case  was  submitted  to  the  jury,  the 
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only  question,  so  far  as  the  assessment  of  benefits  was  con- 
cerned, was  whether  the  appellant's  property  was  assessed 
more  than  it  was  benefited,  and  it  was  not  fair  that  on  the 
trial  of  that  issue  the  jury  should  be  told  that  the  assess- 
ment did  not  exceed  the  proportionate  share  of  the  cost 
of  the  improvement  chargeable  against  his  property.  The 
relative  benefits  of  any  two  pieces  of  property  assessed  for 
the  improvement  were  not  a  question  for  the  jury.  City  of 
Lincoln  v.  Chicago  and  Alton  Railroad  Co.  262  111.  11. 
The  appellant  requested  the  following  instruction : 
"The  jury  are  instructed  that  in  determining  the  issues 
in  this  case  you  should  take  in  consideration  the  whole  of 
the  evidence  and  all  the  facts  and  circumstances  proved  on 
the  trial,  giving  to  the  several  parts  of  the  evidence  such 
weight  as  you  think  they  are  entitled  to,  and  in  determin- 
ing the  weight  to  be  given  to  the  testimony  of  the  several 
witnesses  you  should  take  into  consideration  their  interest 
in  the  event  of  the  suit,  if  any  such  is  proved,  their  conduct 
and  demeanor  while  testifying,  their  apparent  fairness  or 
bias,  if  any  such  appears,  their  means  of  information  and 
their  knowledge  or  lack  of  it  as  to  the  subject  matter  of 
this  suit,  and  to  give  such  credit  to  the  testimony  of  each 
witness  as  under  all  the  circumstances  such  witness  seems 
to  be  entitled  to.  When  witnesses  are  otherwise  equally 
credible  and  their  testimony  otherwise  entitled  to  equal 
weight,  greater  weight  and  credit  should  be  given  to  those 
whose  means  of  information  were  superior." 

The  court  struck  out  the  last  sentence  and  gave  the  in- 
struction so  modified.  The  modification  was  proper.  The 
court  may  tell  the  jury  the  various  elements  which  may  be 
taken  into  consideration  in  determining  the  credit  of  wit- 
nesses, but  it  is  for  the  jury  to  determine  finally  what 
credit  they  will  give.  While  it  may  be  true,  ordinarily, 
that  among  witnesses  equally  credible  those  whose  means 
of  information  are  superior  should  have  the  greater  weight, 
yet  this  depends  upon  the  use  made  by  the  witnesses  of 
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their  means  of  information  and  the  knowledge  actually  ac- 
quired, and  may  be  affected  by  the  number  of  witnesses 
testifying  on  either  side.  When  the  court  has  informed 
the  jury  of  the  tests  which  may  be  applied  to  the  credibil- 
ity of  witnesses  and  the  elements  to  be  taken  into  consid- 
eration in  determining  their  credibility,  it  is  then  for  the 
jury  to  determine,  under  all  the  circumstances  of  the  case, 
to  which  witnesses  they  will  give  the  greatest  weight,  and 
not  for  the  court  to  tell  them. 

For  the  errors  indicated  the  judgment  will  be  reversed 
and  the  cause  remanded.  Reversed  and  remanded. 

Subsequently,  upon  petition  for  rehearing,  the  follow- 
ing additional  opinion  was  filed: 

Per  Curiam  :  In  a  petition  for  rehearing  the  appellee 
submits  that  in  the  statement  in  the  opinion  that  no  issue 
was  made  in  regard  to  the  proportionate  cost  of  the  im- 
provement the  court  misapprehended  the  state  of  the  rec- 
ord, because  one  of  the  appellant's  objections  was  that  "the 
said  assessment  upon  the  property  of  said  objectors  exceeds 
the  proportionate  share  of  the  expenses  of  said  improvement 
equitably  and  fairly  chargeable  upon  said  property. — (Rec- 
ord 27,  28;  not  abstracted.)"  Our  apprehension  of  the 
record  is  derived  from  the  abstract  prepared  by  the  appel- 
lant and  accepted  as  correct  by  the  appellee.  That  abstract 
does  not  show  the  objection  above  quoted,  and  the  appellee 
did  not  supply  the  omission,  if  it  was  an  omission.  Under 
such  circumstances  the  court  does  not  search  the  record  to 
ascertain  the  issues  but  acts  entirely  upon  the  abstract.  The 
court  did  not  misapprehend  the  record  and  a  rehearing  is 
denied. 
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John  R.  McGuire,  Appellant,  vs.  Adam  O.  Gilbert  et  al. 

Appellees. 

Opinion  Hied  October  27,  ipi^^Rehearing  denied  Dec.  10,  1915. 

1.  Lis  pendens — rule  of  lis  pendens  as  applied  to  cross-actions. 
The  rule  of  lis  pendens  does  not  apply  to  one  who  at  the  time  of 
his  purchase  of  land  from  the  complainant  has  no  notice,  from  the 
pleadings  then  on  file,  of  the  claim  of  a  defendant  who  subse- 
quently tiles  a  cross-bill  alleging  equitable  ownership  of  the  land. 

2.  Notice — when  a  purchaser  is  not  chargeable  with  notice  of 
equitable  claim.  One  purchasing  land  from  an  heir  of  the  holder 
of  the  legal  title  is  not  chargeable  with  notice  that  the  husband 
of  such  holder  claims  to  be  the  equitable .  owner,  where  the  hus- 
band, at  the  death  of  the  wife,  waived  his  right  to  administer  upon 
her  estate  and  did  not  claim  any  interest  in  the  land  except  as  sur- 
viving husband,  and  where  it  is  not  shown  that  the  husband  leased 
the  land  or  collected  rents,  although  it  was  occupied  by  tenants  at 
the  time  of  and  for  many  years  prior  to  the  purchase  from  the  heir. 

3.  Equity — when  subsequent  purchaser  must  prove  payment  of 
consideration.  In  equity  a  subsequent  purchaser,  in  order  to  es- 
tablish the  fact  that  he  is  a  bona  fide  purchaser  for  value,  has  the 
burden  of  proving  that  there  was  a  valuable  consideration  and 
that  it  has  been  paid.     (Brown  v.  Welch,  18  111.  343,  followed.) 

4.  Same — what  does  not  prove  grantee  bona  fide  purchaser  for 
value.  Mere  proof  of  a  deed  reciting  a  certain  consideration  is  not 
sufficient,  in  equity,  to  prove  that  the  grantee  was  a  bona  fide  pur- 
chaser for  value.    (Lowden  v.  Wilson,  233  111.  340,  distinguished.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Denis  E.  Sullivan,  Judge,  presiding. 

Q.  J.  Chott,  for  appellant. 

G.  Fred  Rush,  and  Walter  S.  Holden,  for  appellees. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

On  June  23,  191 3,  Oliver  O.  Gilbert  filed  in  the  superior 
court  of  Cook  county  his  bill  for  partition,  alleging  that  on 
May  20,  1913,  Amelia  Gilbert,  his  mother,  died  intestate, 
seized  in  fee  of  certain  real  estate  in  the  city  of  Chicago, 
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and  leaving  her  surviving  Adam  O.  Gilbert,  her  husband, 
and  Charles  A.  Gilbert  and  the  complainant,  her  sons,  as 
her  only  heirs-at-law ;  that  subject  to  a  trust  deed  given  by 
Amelia  Gilbert  and  Adam  O.  Gilbert  to  the  Northern  Trust 
Company  to  secure  a  note  for  $2600,  Adam  O.  Gilbert  is  en- 
titled to  dower  and  Charles  A.  Gilbert  and  the  complainant 
are  each  entitled  to  an  undivided  one-half  of  said  real  estate 
in  fee.  Adam  O.  Gilbert,  Charles  A.  Gilbert,  the  Northern 
Trust  Company,  Henry  G.  Brennecke,  as  administrator  of 
the  estate  of  Amelia  Gilbert,  and  the  tenants  in  possession 
of  the  premises,  were  made  defendants,  and  partition  was 
prayed  for  in  accordance  with  the  rights  and  interests  of  the 
parties  as  set  forth  in  the  bill. 

On  January  29,  1914,  John  R.  McGuire  was  by  order  of 
court  substituted  as  complainant,  and  he  was  granted  leave 
to  file  a  bill  of  complaint  instanter.  The  bill  filed  by  Mc- 
Guire was  identical  with  that  filed  by  Oliver  O.  Gilbert, 
except  it  alleged  that  on  November  23,  1913,  McGuire  pur- 
chased an  undivided  one-half  of  the  premises  from  Oliver 
O.  Gilbert  and  wife  and  received  a  deed  therefor,  which  has 
been  duly  recorded  and  which  McGuire  was  ready  to  pro- 
duce in  court  upon  the  hearing  of  the  cause. 

On  May  4,  19 14,  Adam  O.  Gilbert  and  Charles  A.  Gil- 
bert filed  a  joint  answer  to  the  bill  of  John  R.  McGuire,  and 
on  the  following  day  Adam  O.  Gilbert  filed  a  cross-bill.  By 
the  cross-bill  it  was  alleged  that  on  or  about  July  11,  1888, 
Adam  O.  Gilbert  purchased  and  took  possession  of  the  prem- 
ises described  in  the  bill  for  partition ;  that  he  paid  for  the 
same,  his  wife  acting  as  his  agent  in  making  the  payments; 
that  certain  improvements  were  thereafter  placed  on  the 
land,  all  of  which  were  paid  for  by  the  cross-complainant ; 
that  the  real  estate  was  conveyed  to  his  wife  by  mistake  of 
the  scrivener  or  vendor,  who  assumed  that  because  Amelia 
Gilbert  had  been  making  the  payments  on  the  purchase  price 
she  was  therefore  the  purchaser,  and  that  neither  the  cross- 
complainant  nor  his  wife  w^s  aware  of  the  mistake  in  the 
g70-  11 
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name  of  the  grantee  until  a  short  time  before  the  death  of 
Amelia  Gilbert,  and  that  before  her  death  Amelia  Gilbert 
often  stated  that  she  would  convey  the  premises  to  her  hus- 
band. The  cross-bill  further  alleged  that  John  R.  McGuire 
had  notice,  through  lis  pendens,  of  the  fact  that  in  equity 
and  in  law  the  cross-complainant  possessed  the  entire  bene- 
ficial ownership  of  the  premises  and  that  Amelia  Gilbert 
only  held  the  naked  legal  title,  and  that  McGuire  is  not  a 
bona  fide  purchaser  for  value  without  notice.  The  prayer 
of  the  cross-bill  was  that  the  legal  title,  as  well  as  the  equi- 
table title,  be  found  and  adjudged  to  be  in  Adam  O.  Gilbert 
subject  to  the  trust  deed,  and  that  the  deed  from  Oliver  O. 
Gilbert  to  John  R.  McGuire  be  set  aside  as  a  cloud  upon  the 
title  of  the  cross-complainant. 

The  answer  of  John  R.  McGuire  specifically  denied  the 
material  allegations  of  the  cross-bill,  including  the  allegation 
that  he  is  not  a  bona  fide  purchaser  for  value  without  notice. 
The  answer  contained  no  affirmative  allegation  that  Mc- 
Guire had  purchased  the  interest  in  the  real  estate  claimed 
by  him  from  Oliver  O.  Gilbert  without  notice  of  the  facts 
upon  which  Adam  O.  Gilbert  based  his  claim  of  ownership, 
nor  was  it  alleged  that  he  had  paid  anything  for  his  deed 
from  Oliver  O.  Gilbert. 

The  master  to  whom  the  cause  was  referred  found, 
among  other  things,  from  the  evidence  adduced  before  him, 
that  on  July  ii,  1888,  Amelia  Gilbert  obtained  title  in  fee 
simple  to  the  premises  described  in  the  bill  and  cross-bill 
and  that  thereafter  certain  buildings  were  erected  upon  said 
real  estate ;  that  Adam  O.  Gilbert  furnished  all  the  purchase 
money  for  the  property  and  paid  for  all  the  improvements 
placed  thereon;  that  a  mistake  was  made  in  drawing  the 
deed  of  July  11,  1888,  in  that  it  named  Amelia  Gilbert  as 
grantee  therein  when  it  should  have  contained  the  name  of 
Adam  O.  Gilbert  as  grantee ;  that  John  R.  McGuire  is  an 
innocent  purchaser  without  notice  and  is  the  owner  of  an 
undivided  one-half  of  said  premises,  subject  to  the  dower 
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right  of  Adam  O.  Gilbert  and  subject  to  the  trust  deed  to 
the  Northern  Trust  Company;  that  on  February  25,  1914, 
Charles  A.  Gilbert  and  his  wife  conveyed  to  Adam  O.  Gil- 
bert all  their  interest  in  the  premises  by  quit-claim  deed,  and 
that  Adam  O.  Gilbert  is  the  owncK  of  the  remaining  undi- 
vided one-half  of  said  premises  subject  to  said  trust  deed. 

Exceptions  filed  by  Adam  O.  Gilbert  to  the  master's  re- 
port were  sustained  by  the  court,  and  a  decree  was  entered 
dismissing  the  bill  of  John  R.  McGuire  for  want  of  equity 
and  setting  aside  the  deed  from  Oliver  O.  Gilbert  to  Mc- 
Guire as  a  cloud  upon  the  title  of  Adam  O.  Gilbert.  The 
decree,  among  other  things,  found  that  the  entire  legal  and 
equitable  title  to  the  premises  is  in  Adam  O.  Gilbert,  subject 
only  to  the  trust  deed  above  mentioned ;  that  John  R.  Mc- 
Guire is  not  a  bona  fide  purchaser  for  value  (i)  because 
there  is  no  competent  proof  that  he  gave  any  actual  valuable 
consideration  for  the  quit-claim  deed  from  Oliver  O.  Gil- 
bert; (2)  because  the  possession  of  the  premises  by  Adam 
O.  Gilbert  at  the  time  McGuire  obtained  his  deed  was  notice 
to  him  of  the  rights  of  Adam  O.  Gilbert  in  the  premises; 
and  (3)  because  McGuire  obtained  his  deed  during  the  pend- 
ency of  this  suit  and  is  therefore  within  the  rule  of  lis  pen- 
dens. From  that  decree  John  R.  McGuire  has  prosecuted 
this  appeal. 

We  will  consider  these  findings  in  the  inverse  order  in 
which  they  are  stated  in  the  decree. 

The  original  bill  was  filed  by  Oliver  O.  Gilbert  June  23, 
1913.  Charles  A.  Gilbert  and  Brennecke  answered,  and  on 
August  23,  1913,  Adam  O.  Gilbert  filed  a  general  demurrer 
to  the  bill.  The  pleadings  stood  thus  when  Oliver  O.  Gil- 
bert, on  November  23,  1913,  sold  his  interest  in  the  prem- 
ises to  appellant.  The  claim  that  Adam  O.  Gilbert  was  the 
sole  owner  of  the  premises  was  first  made  in  the  pleadings 
upon  the  fiHng  of  his  answer  and  cross-bill  in  May,  19 14. 
The  claim  that  appellant  is  within  the  rule  of  lis  pendens  is 
therefore  necessarily  based  upon  the  contention  that  at  the 
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time  of  his  purchase  he  was  bound  by  the  final  determina- 
tion of  the  suit  without  respect  to  the  condition  of  the  plead- 
ings or  the  relief  sought  at  the  time  of  the  purchase.  The 
precise  question  involved  has  never  been  determined  in  this 
State,  but  decisions  have  been  made  which  are  so  analogous 
as  to  render  untenable  the  broad  contention  upon  which  the 
position  of  appellant  is  based.  In  Bradley  v.  Luce,  99  111. 
234,  it  was  held  that  the  amendment  of  a  bill  by  the  intro- 
duction of  new  matter  disconnected  with  the  original  bill  did 
not  relate  back  to  the  date  of  the  filing  of  the  bill  and  did 
not  aflfect  anyone  as  lis  pendens  until  it  was  allowed  and 
filed.  In  N orris  v.  He,  152  111.  190,  it  was  held  that  where 
an  amendment  to  a  bill  sets  up  a  new  equity  or  brings  forth 
a  new  claim  or  a  different  or  distinct  ground  of  relief  not 
before  asserted,  the  lis  pendens  will  begin  only  with  the  fil- 
ing of  such  amendment.  There  is  no  difference,  in  principle, 
between  the  questions  presented  in  those  cases  and  the  one 
here  under  consideration.  In  Pomeroy's  Equity  Jurispru- 
dence (vol.  2,  3d  ed.  sec.  634,)  the  author  says:  ''Lis  pen- 
dens  is  notice  of  everything  averred  in  the  pleadings  perti- 
nent to  the  issue  or  to  the  relief  sought  and  of  the  contents 
of  exhibits  filed  and  proved.  *  *  *  The  notice  arising 
from  a  pending  suit  does  not  affect  property  not  embraced 
within  the  descriptions  of  the  pleading,  nor  does  its  opera- 
tion extend  beyond  the  prayer  for  relief."  Applying  the  rule 
as  thus  announced,  appellant  at  the  time  of  his  purchase 
had  no  notice,  from  the  pleadings,  of  the  claim  of  Adam  O. 
Gilbert  that  he  owned  the  equitable  title  to  the  whole  of  this 
property,  and  the  rule  of  lis  pendens,  therefore,  did  not  ap- 
ply to  him. 

Bridger  v.  Exchange  Bank,  126  Ga.  821,  is  a  well  con- 
sidered case  in  which  this  identical  question  was  involved, 
and  it  was  there  held  that  as  to  the  plaintiff's  complaint,  and 
pleas  or  answers  to  it  defensive  in  character  and  seeking 
merely  to  prevent  a  recovery,  the  lis  pendens  arises  in  favor 
of  the  defendant,  as  against  a  purchaser  from  the  plaintiff, 
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from  the  time  of  the  commencefnent  of  the  plaintiff's  action, 
but  as  applied  to  a  cross-action  or  cross-complaint  by  the  de- 
fendant, setting  up  affirmative  rights  and  praying  affirma- 
tive relief  against  the  plaintiff,  the  lis  pendens  begins  from 
the  filing  of  such  cross-action  or  cross-complaint.  This  is  a 
correct  statement  of  the  rule,  and  as  applied  to  the  facts 
in  this  case  the  appellant  does  not  come  within  the  rule  of 
lis  pendens. 

Adam  O.  Gilbert  and  his  wife  had  not  resided  on  the 
premises  in  question  for  many  years.  The  premises  were  in 
the  possession  of  tenants,  and  it  is  argued  that  this  posses- 
sion was  sufficient  to  give  appellant  notice,  as  upon  inquiry 
he  could  have  discovered  that  possession  was  held  by  the 
tenants  of  Adam  O.  Gilbert.  After  the  death  of  Amelia  Gil- 
bert, Brennecke  filed  his  petition  for  letters  of  administra- 
tion on  her  estate,  in  which  it  was  alleged  that  there  was  no 
personal  estate  and  that  the  premises  in  question  constituted 
the  only  property  of  which  she  died  seized.  Attached  to  this 
petition  was  a  waiver  of  the  right  to  act  as  administrator 
and  ta  consent  and  request  for  the  appointment  of  Bren- 
necke, which  was  signed  by  Adam  O.  Gilbert  and  his  son 
Charles.  Brennecke  thereupon,  no  doubt  assuming  that  such 
was  his  duty,  took  charge  of  the  real  estate,  and  from  that 
time  until  the  appointment  of  a  receiver  after  the  filing  of 
the  cross-bill  by  Adam  O.  Gilbert,  collected  all  the  rents  as 
administrator.  The  record  does  not  disclose  that  Adam  O. 
Gilbert  leased  the  property  or  that  he  ever  collected  rents 
from  any  of  the  tenants.  The  facts  proven  tend  to  show 
that  Adam  O.  Gilbert  claimed  no  further  interest  in  the 
property  than  such  as  he  took  by  virtue  of  the  statutes  of 
Illinois  as  the  surviving  husband  of  Amelia  Gilbert,  in  whom 
the  record  title  stood.  From  all  that  appears  in  the  record 
appellant  was  a  purchaser  without  notice. 

On  the  question  whether  appellant  was  a  bona  fide  pur- 
chaser for  value,  counsel  differ  only  as  to  the  party  upon 
whom  rests  the  burden  of  proof.    The  rule  in  equity  govern- 
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ing  this  question  differs  from  that  applied  in  actions  at  law. 
The  leading  case  in  this  State  involving  the  rule  as  applied 
to  suits  in  equity  is  Brozvn  v.  Welch,  i8  111.  343.  In  that 
case  Cooley  gave  Welch  a  bond  for  deed  on  October  13, 
1855,  which  was  not  filed  for  record  until  December  12, 
1855.  On  October  26,  1855,  Cooley  conveyed  the  same 
premises  to  Brown  and  McCahan  by  warranty  deed,  which 
was  filed  for  record  October  29,  1855.  Welch  filed  his  bill 
in  chancery  against  Brown  and  McCahan  to  require  them  to 
convey  the  premises  to  him  and  to  have  canceled  and  set 
aside  their  deed  as  fraudulent  and  void.  It  was  there  held 
that  if  one  holding  an  equitable  title  neglects  to  have  it  re- 
corded the  presumption  may  be  indulged  that  a  subsequent 
purchaser  did  not  have  notice,  but  there  is  no  presumption 
that  the  subsequent  purchaser  has  paid  the  purchase  money 
and  he  must  prove  that  he  has  done  so,  and  that  the  burden 
of  proof  was  on  defendants  to  show  that  they  were  bona  fide 
purchasers  for  value,  and  having  failed  to  show  that  they 
paid  anything  for  the  land  the  complainant  was  entitled  to 
the  relief  prayed.  This  case  has  been  consistently  fallowed 
in  this  State,  and  was  cited  with  approval  in  the  late  case 
of  Lyon  v.  Moore,  259  111.  23,  which  held  that  where  it  is 
shown  that  one  claims  title  under  a  grantee  whose  title  is 
fraudulent,  the  burden  is  on  him  to  show  that  he  purchased 
in  good  faith  and  without  notice  of  the  fraud. 

In  Moshier  v.  Knox  College,  32  111.  155,  Knox  College 
filed  its  bill  in  chancery  to  foreclose  a  mortgage  for  purchase 
money  given  to  it  by  Patterson  on  January  i,  1856,  which 
was  recorded  April  24,  1857.  Moshier,  one  of  the  defend- 
ants to  the  bill,  claimed  title  free  of  the  mortgage  lien  by 
virtue  of  a  deed  from  Patterson  dated  March  5,  1857,  and 
recorded  March  19,  1857.  It  was  there  held  that  it  was  in- 
cumbent upon  Moshier  to  show  not  only  that  he  had  a  deed, 
but  that  he  actually  paid  fqr  the  land  before  he  had  notice 
of  the  prior  equitable  title,  and  that  the  lien  of  Knox  Col- 
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lege  was  superior  to  the  claim  of  Moshier  because  he  had  not 
shown  that  he  had  paid  for  the  land. 

In  Keys  v.  Test,  33  111.  316,  a  bill  was  filed  for  the 
purpose  of  enforcing  a  conveyance  of  land  and  to  restrain 
proceedings  to  recover  possession  thereof,  and  it  was  held 
that  a  subsequent  purchaser  setting  up  a  claim  to  be  a  bona 
fide  purchaser  must  allege  and  show  a  consideration  actu- 
ally paid. 

In  Kiser  v.  Heuston,  38  111.  252,  Austin  received  his  deed 
from  Heuston  after  Heuston  had  given  a  mortgage  to  Kiser 
but  before  the  mortgage  had  been  recorded,  and  without 
any  notice.  Foreclosure  proceedings  were  instituted  against 
Heuston  and  Austin  by  Kiser.  The  chancellor  decreed  that 
Kiser  take  nothing  by  his  mortgage  and  that  the  same  be 
canceled  as  a  cloud  upon  Austin's  title.  In  passing  upon  the 
question  involved  we  said :  "Austin  failed  to  make  out  his 
defense  in  not  showing  that  he  was  a  purchaser  for  a  valu- 
able consideration.  If  he  was  a  mere  volunteer,  and  paid  or 
became  liable  for  nothing  as  a  consideration  for  the  convey- 
ance, then  he  has  not  suffered,  nor  can  he  suffer,  any  loss. 
If  he  paid  a  consideration  for  the  purchase  of  the  land  he 
should  have  shown  it  and  what  sum  was  paid.  *  *  *  For 
the  want  of  such  proof  the  decree  of  the  court  below  must 
be  reversed." 

In  Roseman  v.  Miller,  84  111.  297,  it  was  held  that  al- 
though one  may  purchase  land  without  notice  of  the  equities 
of  others,  yet  if  he  takes  the  deed  as  a  volunteer  and  has 
not  paid  the  purchase  money  he  is  not  an  innocent  purchaser 
for  value  and  cannot  be  protected ;  that  as  against  a  third 
party  claiming  an  equitable  right  he  must  prove  that  he 
paid  the  purchase  money, — and  this  independently  of  the 
recitals  in  his  deed. 

In  Wait  V.  Smith,  92  111.  385,  a  bill  was  filed  to  set  aside 
certain  deeds  as  fraudulent,  and  it  was  held  that  the  rule  is, 
the  proof  must  show  an  actual  payment  of  the  consider^- 
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tion ;  and  this  must  be  outside  and  independent  of  the  recit- 
als in  the  deed  or  instrument  under  which  the  party  claims. 

In  Grover  v.  HalCy  107  111.  638,  a  bill  was  filed  to  set 
aside  a  trustee's  sale  and  a  trustee's  deed,  and  a  bond  for  a 
deed  given  to  Mrs.  Hale  by  the  purchaser  at  the  trustee's 
sale,  and  it  was  there  held  that  before  Mrs.  Hale  could  de- 
fend against  the  bill  to  set  aside  the  trustee's  sale  it  was 
incumbent  upon  her  to  show  that  she  purchased  the  land 
in  good  faith  and  for  a  valuable  consideration,  and  that  the 
consideration  was  paid  before  notice  of  the  defect  in  the  title. 

Simmons  Creek  Coal  Co,  v.  Doran,  142  U.  S.  417,  was 
an  appeal  from  a  decree  of  the  district  court  of  the  United 
States  for  the  district  of  West  Virginia  setting  aside  and 
annulling  certain  deeds  as  clouds  upon  the  title  of  the  com- 
plainant, Doran,  and  denying  the  claim  of  the  coal  company 
to  the  lands.  Broum  v.  Welch,  supra,  was  cited  in  that  case 
as  authority  for  the  holding  that  the  recitals  in  the  deeds  in 
the  coal  company's  chain  of  title,  which  were  attached  to  the 
pleadings,  no  independent  evidence  having  been  adduced  of 
the  payment  by  any  of  the  defendants  of  any  money  what- 
ever, could  not  be  relied  on,  as  against  Doran,  as  proof  of 
the  payment  of  the  purchase  money. 

The  basis  for  the  holding  in  all  these  cases  that  the  bur- 
den of  proof  is  upon  a  subsequent  purchaser  to  show  that 
he  has  actually  paid  for  the  property,  as  stated  in  Brozvn  v. 
Welch,  supra,  is,  that  he  must  be  presumed  to  be  able  to 
prove  the  payment  of  the  purchase  price  if  he  has  made  it, 
and  there  is  neither  hardship  nor  injustice  in  requiring  him 
to  make  out  his  equitable  claim, — at  least  so  far  as  he  may 
be  presumed  to  have  the  facilities  for  doing  so.  If  he  has 
not  paid  the  purchase  money  no  wrong  is  done  him  by  tak- 
ing from  him  a  legal  title  which  has  cost  him  nothing.  If 
he  can  show  that  he  has  paid  the  purchase  money  he  has 
then  shown  that  he  has  in  good  conscience  as  much  right  to 
the  land  as  the  complainant,  and  it  would  be  as  hard  for 
him  to  lose  what  he  has  paid  as  it  would  be  for  the  corn- 
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plainant.  Under  the  rule  announced  in  these  cases,  and  to 
which  we  adhere,  it  was  incumbent  upon  appellant  to  prove 
that  he  was  a  purchaser  for  value  and  that  the  consideration 
had  actually  been  paid.  The  only  proof  offered  on  behalf  of 
the  appellant  was  the  deed  from  Oliver  O.  Gilbert  and  wife, 
which  recited  a  consideration  of  $1500.  This  was  not  suffi- 
cient, and  the  court  properly  found  that  appellant  was  not  a 
bona  fide  purchaser  for  value. 

Appellant,  in  his  contention  that  this  proof  was  sufficient, 
cites  and  relies  upon  Lowden  v.  Wilson,  233  111.  340.  In 
that  case  we  affirmed  the  decree  of  the  superior  court  of 
Cook  county  setting  aside  a  quit-claim  deed  to  Wilson  to  an 
undivided  one-third  interest  in  certain  premises  in  the  city 
of  Chicago  as  a  cloud  upon  the  title  of  Mrs.  Lowden.  The 
question  there  presented  was  whether  Mrs.  Lowden  was  a 
bona  fide  purchaser  for  value  and  without  notice  of  the  deed 
to  Wilson,  which  was  not  recorded  until  after  the  purchase 
by  Mrs.  Lowden.  It  was  there  found  that  Mrs.  Lowden 
purchased  for  a  valuable  consideration,  which  was  fully 
paid,  and  without  any  notice  of  the  rights  of  Wilson.  One 
of  the  questions  raised  was  as  to  the  sufficiency  of  the  bill, 
it  being  claimed  that  it  was  fatally  defective  because  it  failed 
to  aver  that  the  consideration  for  the  conveyance  to  Mrs. 
Lowden  was  bona  fide  and  truly  paid.  In  passing  upon  that 
question  we  referred  to  Brown  v.  Welch,  supra,  which  holds 
that  while  it  is  incumbent  upon  the  holder  of  a  subsequent 
deed  to  prove  that  he  is  a  purchaser  for  value  in  any  event, 
the  insufficiency  of  the  pleadings  in  failing  to  make  such 
allegation  or  averment  may  be  waived,  and  if  the  bill  is  not 
demurred  to  or  the  answer  excepted  to  on  that  ground,  ad- 
vantage cannot  thereafter  be  taken  of  such  omission.  In 
discussing  this  question  we  remarked :  "It  is  not  true,  how- 
ever, as  plaintiff  in  error  argues,  that  the  purchase  is  pre- 
sumed not  to  be  bona  fide  until  proof  is  made  to  the  con- 
trary. The  burden  of  proof  in  such  cases  is  upon  the  person 
alleging  bad  faith  or  want  of  consideration,''— citing  Ryder 
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V.  Rush,  I02  111.  338,  and  Anthony  v.  Wheeler,  130  id.  128. 
This  statement  in  the  opinion  was  not  necessary  to  a  deci- 
sion of  the  case,  as  it  was  affirmatively  found  from  the  proof 
that  an  adequate  consideration  had  actually  been  paid  and 
that  Mrs.  Lowden  did  not  have  notice  of  Wilson's  deed. 
The  cases  of  Ryder  v.  Rush,  supra,  and  Anthony  v.  Wheeler, 
supra,  were  improperly  cited  and  followed  as  stating  the 
rule  governing  the  burden  of  proof  in  suits  in  equity. 
Those  cases  were  both  actions  in  ejectment  and  laid  down 
the  strict  rule  which  is  applied  only  in  actions  at  law,  where 
the  burden  of  proof  is  upon  the  party  alleging  bad  faith  or 
want  of  consideration. 

The  cHancellor  properly  found  that  appellant  was  not  a 
bona  fide  purchaser  for  value,  and  the  decree  of  the  superior 
court  is  affirmed.  Decree  affirmed. 


Ferd.  Luthy  et  aL  Appellants,  vs,  Henry  Ream  et  al. 

Appellees. 

Opinion  filed  October  2j,  1^1$ — Rehearing  denied  Dec.  10,  1^15. 

1.  Corporations — when  compensation  of  officer  is  illegal.  Com- 
pensation voted  to  an  officer  of  a  corporation  is  illegal  if  the  reso- 
lution fixing  such  compensation  is  carried  by  his  vote. 

2.  Same — how  corporations  are  to  be  controlled  in  Illinois,  In 
Illinois  a  corporation  is  to  be  controlled  bv  a  ma^jority  of  its  stock- 
holders acting  through  directors  elected  by  them  iii  person  or  T)y 
proxy,  although  it  is  legitimate  for  owners^  of  a  majoritj,  of  the 
stock  to  combine  for  the  purpose  of  controlling  the  corporation. 

3.  Same — stockholders  cannot  divest  themselves  of  power  to 
ifote  for  directors,  Tfie  power  to  vote  for  directors  can  be  exer- 
cised only  by  stockholders,  in  person  or  by  proxy,  and  they  cannot 
be  deprived  or  deprive  themselves  of  this  power,  as  they  cannot 
evade  the  dutj  imposed  upon  them  by  law  o|^using  their  power 
as  stockholders  for  the  welfare  of  the  corporation  and  the  gen-  " 
eral  interest  of  its  stockholders. 

4.  Same — stockholder  may  withdraw  from  combination  to  con- 
trol a  majority  of  stock.  A  sto'cklioTder  may  ordinarily  withdraw 
from  a  combination  to  control  the  majority  of  the  stock  of  the 


Digitized  by 


Google 


fcfc'lSi]  LuTHY  V.  Ream.  171 

corporation  and  from  a  contract  not  to  transfer  his  shares  to  the 
opposition  or  to  vote  against  the  combination,  even  though  it  is 
expressly  agreed  that  the  contract  shall  be  irrevocable, 

5.  Same — what  agreement  as  to  control  of  corporation  is  in- 
valid. While  the  pooling  of  stock  for  the  purpose  of  electing  di- 
rectors and  otticers  and  controlling  the  management  of  the  busi- 
ness of  the  corporation  is  not  necessarily  illegal,  an^  agreement  the 
purpose  and  effect  of  whicJi  are  to  j)ermit  the  affairs  of  the  cor-_ 
poration  to  be  managed  by  the  determination  of  persons  other  than 
stockholders_6r  by^a  minorityof  its  own  stockholders  is  fnvalnl 

6.  Same — power  to  vote  can  only  be  delegated  by  proxy,  with 
power  of  revocation.  The  j)ower  to  vote  is  inherentl^jittached  to 
and  inseparable  from  tlTe  jeal  ownership  of  each  share  of  stock", 
ana  can  only  "Pe "delegated  by  proxy,  with  power  of  revocation. 
(Venner  v.  Chicago  City  Railway  Co.  258  111.  523,  explained.) 

7.  Same — proxy  to  vote  stock  is  always  revocable.  There  is 
no  such  thing  as  an  irrevocable  proxy  to  vote  stock  not  coupled 
with  any  interest  in  the  stock  itself  other  than  the  right  to  vote 
it,  and  a  proxy,  though  stated  to  be  irrevocable,  may  be  revoked 
at  any  time. 

8.  SAME—g  stockholder  yynf.Y^  h^  fr^o  *n  r/y^f  hhj'C*^  ^ch 
stockholder  must  be  free  to  cast  his  vote,  whether  by  himself  or 
by  proxy,  for  the  best  interest  of  the  corporation,  and  each  stock- 
holder has  the  right  to  demand  that  every  other  stockholder,  if 
he  desires  to  do  so,  shall  have  the  right  to  exercise  at  each  an- 
nual meeting  his  own  judgment  as  to  the  best  interest  of  all  the 
stockholders. 

9.  Same — what  voting  trust  agreement  is  not  binding.  A  vot- 
ing  trust  agreement  by  which  a  stockholder  owning  but  aTew 
sfeares  of  stock  is  madea"trustee  of  a  majority  of  tlTe' stock,  with 
power,  for  ten  years,  to  elect,  alone,  three  of  the  five  directors  of 
the  corporation  and  to  formulate  and  determine  its  policy,  unre- 
strained or  uninfluenced  by  the  other  stockholders,  is  not  bind- 
ing,  and  any  stockholder  or  purchaser  of  stock  with  notice  of  the 
agreement  may  withdraw  from  the  agreement  and  compel  the 
trustee  to  deliver  the  certificates  for  the  stock. 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Peoria  county;  the  Hon.  John  M.  Niehaus,  Judge, 
presiding. 

Chiperfieu)  &  Chiperfield,  and  Evans  &  Evans, 
for  appellants. 
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Jack,  Irwin,  Jack  &  Miles,  for  appellees. 

Thomas  F.  Doyi^E,  for  the  Peru  Plow  and  Wheel 
Company. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

Ferd.  Luthy,  Daniel  W.  Voorhees,  George  T.  Page 
and  Thomas  Cahill  filed  a  bill  in  chancery  in  the  circuit 
court  of  Peoria  county  against  Henry  Ream,  Benjamin  D. 
Brewster,  William  Holly,  the  Peru  Plow  and  Wheel  Com- 
pany, (a  corporation,)  and  other  persons,  stockholders  in 
the  corporation,  the  object  of  which  was  to  procure  the 
cancellation  of  a  certain  voting  trust  agreement  of  stock- 
holders of  the  corporation  as  to  Thomas  Cahill,  the  set- 
ting aside  of  the  action  of  the  directors  of  the  corporation 
fixing  salaries  of  Henry  Ream,  Benjamin  D.  Brewster  and 
William  Holly,  as  president,  vice-president  and  treasurer, 
respectively,  of  the  corporation,  a  return  of  the  amount 
of  the  salaries  received  by  them,  and  the  issue  of  a  certifi- 
cate of  70  shares  of  the  capital  stock  of  the  corporation  to 
Thomas  Cahill.  Answers  were  filed,  and  after  a  hearing 
the  court  rendered  a  decree  granting  the  relief  prayed  for. 
Upon  an  appeal  by  some  of  the  defendants  the  Appellate 
Court  for  the  Second  District  reversed  the  decree  except 
so  far  as  it  held  the  fixing  of  the  salaries  of  the  officers 
illegal  and  required  the  amount  received  by  them  to  be  re- 
funded. Complainants  have  appealed  from  this  judgment, 
the  court  having  certified  that  the  case  involves  questions 
of  law  of  such  importance  that  it  should  be  passed  upon 
by  the  Supreme  Court. 

The  Peru  Plow  and  Wheel  Company  is  a  corporation 
organized  under  the  laws  of  Illinois,  having  a  capital  stock 
of  $400,000,  engaged  in  the  manufacture  of  plows,  metal 
wheels  and  farm  implements.  The  complainants  are  the 
owners  of  2027  of  the  4000  shares  of  its  stock,  Thomas  Ca- 
hill being  the  owner  of  70  shares  purchased  in  November, 
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19 1 2.  In  Septemher^  ^P^^j  forty-one  of  the  stockholders, 
owning  2001  shares  of  the  stock,  entered  into  the  trust 
agreement  in  controversy.  After  reciting  that  the  stock- 
holders deemed  it  to  their  interest  that  all  of  their  stock 
should  be  voted  as  a  unit  upon  all  questions  affecting  the 
business  and  management  of  the  company  and  that  Henry 
Ream  had  consented  to  hold  and  vote  such  stock  on  behalf 
of  the  stockholders,  the  agreement  provided : 

"That  for  a  valuable  consideration,  the  receipt  whereof 
is  hereby  acknowledged,  and  in  further  consideration  of  the 
mutual  covenants  and  agreements  expressed  in  this  agree- 
ment, the  stockholders  hereby  assign,  convey  and  transfer 
unto  the  trustee  above  named,  the  number  of  shares  of  stock 
of  the  Peru  Plow  and  Wheel  Company,  a  corporation  of  the 
State  of  Illinois,  as  set  opposite  their  respective  names,  to  be 
held  in  trust  by  the  said  trustee  for  the  respective  stockhold- 
ers by  whom  it  is  severally  assigned,  their  personal  represen- 
tatives and  assigns,  upon  the  following  terms  and  conditions : 

"(i)  The  said  trustee  shall  hold,  control  and  vote  said 
stock  as  if  he  was  the  owner  of  all  of  said  stock. 

"(2)  Said  trustee  shall  determine  how  said  stock  shall 
be  voted  upon  any  question,  at  any  time  and  every  meeting 
of  the  stockholders. 

"(3)  All  of  said  stock  so  held  b/  the  trustees  shall  be 
voted  as  a  unit. 

"(4)  At  an  elections  of  directors  of  the  Peru  Plow  and 
Wheel  Company  said  trustee  shall  nominate  three  directors 
to  be  voted  for  at  such  election,  and  said  trustee  shall  vote 
all  said  stock  held  by  him  as  a  unit  for  each  and  all  of  the 
directors  so  nominated  by  him. 

"(5)  A  vacancy  in  the  office  of  trustee,  as  herein  pro- 
vided for,  shall  be  filled  in  the  following  manner,  viz. :  In 
the  event  of  the  death,  resignation  or  removal,  for  any  cause 
whatever,  of  said  trustee  herein,  the  vacancy  in  the  office  of 
trustee  shall  be  filled  by  a  majority  in  amount  of  the  then 
holders  of  the  stock  now  owned  by  the  following  stockhold- 
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ers,  [here  appear  the  names  of  the  signers  of  the  agree- 
ment,] parties  to  this  agreement,  as  appears  set  opposite 
their  respective  names  subscribed  hereto. 

"(6)  Said  trustee  shall  prepare  and  issue  to  the  stock- 
holders, certificates  showing  the  amount  of  stock  held  on  be- 
half of  each  stockholder,  respectively,  and  the  stock  so  held 
may  be  divided  and  transferred  in  like  manner  as  if  it  had 
not  been  assigned  in  trust,  subject  to  the  rights  and  powers 
of  the  trustee  under  this  agreement.  But  no  such  assign- 
ment or  transfer  of  stock  shall  be  effective  for  any  purpose 
until  surrender  of  the  certificate  issued  by  said  trustee  and 
the  issue  of  a  new  certificate  to  the  purchaser  or  assignee 
thereof. 

"(7)  No  fees  shall  be  charged  by  such  trustee  herein 
designated  for  any  services  performed  in  connection  with 
the  trust  hereby  created. 

"(8)  Said  trustee  shall  collect  and  receive  all  dividends 
on  the  stock  transferred  to  and  held  by  him  and  shall  im- 
mediately pay  over  the  same  to  the  holders  of  trust  certi- 
ficates representing  such  stock  as  their  respective  interests 
appear.  The  trustee  shall  not  demand  or  receive  any  com- 
pensation for  receiving  and  paying  over  such  dividends. 

"(9)  The  rights,  duties  and  powers  hereby  conferred 
upon  said  trustee  shall  expire  and  wholly  cease  on  the  first 
day  of  September,  A.  i3.  1922,  and  the  trustee  shall  at  said 
time  assign  and  transfer  to  the  persons  who  then  hold  trus- 
tee's certificates  evidencing  their  ownership  of  shares  of 
stock,  the  amount  of  stock  to  which  each  holder  thereof  is 
shown  by  his  trustee's  certificate  to  be  entitled. 

"(10)  Said  trustee  hereby  accepts  the  trust  hereby  cre- 
ated by  the  above  and  foregoing  instrument,  and  hereby 
undertakes  to  hold,  own  and  vote  said  stock  as  therein  pro- 
vided, and  to  re-transfer  the  same  on  the  first  day  of  Sep- 
tember, A.  D.  1922,  to  the  holders  of  trustee's  certificates 
evidencing  their  right  to  receive  the  same.  Said  trustee  fur- 
ther undertakes  at  all  times  to  vote  the  said  stock  by  himself 
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or  by  proxy,  and  exercise  his  powers  as  trustee  in  such 
manner  as  he  shall  deem  to  be  for  the  best  interests  of  the 
stockholders  of  the  Peru  Plow  and  Wheel  Company.  Said 
trustee  further  undertakes  to  accept  additional  assignments 
of  stock  from,  any  and  all  stockholders  of  the  Peru  Plow 
and  Wheel  Company,  and  to  permit  any  stockholder  thereof 
to  become  a  subscriber  to  this  agreement.  It  is  expressly 
understood  and  agreed  that  Henry  Ream,  trustee  herein  re- 
ferred to,  shall  not  be  liable,  either  directly  or  indirectly, 
to  any  person,  firm  or  corporation  for  any  loss  or  damage 
whatever  occurring  on  account  of  the  trusteeship  or  from 
any  act  done  by  the  said  trustee  in  connection  with  the 
duties  and  trusts  herein  imposed  upon  him." 

The  certificates  of  stock  of  the  stockholders  signing 
the  agreement  were  canceled  and  two  certificates  for  2001 
shares,  in  the  aggregate,  were  issued  to  Ream  as  trustee. 
He  issued  to  each  stockholder  a  trustee's  certificate  stating 
that  the  stockholder  to  whom  it  was  issued  was  the  owner  of 
a  certain  number  of  shares  of  the  capital  stock  of  the  Peru 
Plow  and  Wheel  Company  held  by  him  as  trustee,  subject 
and  pursuant  to  the  terms,  conditions  and  stipulations  of  a 
certain  agreement  between  him,  as  trustee,  and  certain  stock- 
holders of  the  said  Peru  Plow  and  Wheel  Company  joining 
in  the  said  agreement  of  date  September  4,  1912,  a  copy  of 
which  agreement  was  on  file  with  the  trustee  and  reference 
was  had  to  it  as  to  all  the  terms,  conditions  and  requirements 
of  the  trust.  The  certificates  were  stated  to  be  transferable 
only  on  the  books  of  the  trustee  by  the  owner  thereof  in 
person  or  by  attorney,  upon  its  surrender  properly  indorsed, 
when  like  new  certificates  would  be  issued  to  the  proper 
owner  of  record.  On  the  back  of  each  certificate  was  a  form 
for  its  assignment. 

Among  the  stockholders  signing  the  agreement  were 
Kate  Cahill,  John  D.  Cahill  and  Cornelius  J.  Cahill,  who  to- 
gether owned  70  shares  of  the  stock.  They  sold  their  shares 
to  the  appellant  Thomas  Cahill  and  assigned  to  him  their 
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trust  certificate.  He  presented  the  certificate  so  assigned  to 
him  to  Henry  Ream,  who  was  president  of  the  corporation, 
and  demanded  that  a  certificate  should  be  issued  to  him  by 
the  president  and  secretary  of  the  corporation  for  70  shares 
of  its  capital  stock,  but  the  said  Henry  Ream  refused  to  is- 
sue such  certificate,  and  stated  that  said  70  shares  of  stock 
were  included  in  the  trust  agreement,  and  that  he  could  not 
and  would  not  issue  a  certificate  for  them  to  Thomas  Cahill 
for  that  reason.  Thomas  Cahill  thereupon  notified  him  that 
as  the  OAvner  of  70  shares  he  withdrew  the  same  froip  the 
said  trust  agreement  and  would  no  longer  be  bound  thereby, 
and  demanded  that  a  certificate  be  issued  to  him  free  from 
any  restraint,  obligation  or  condition  under  said  trust  agree- 
ment, but  said  Henry  Ream  refused  to  issue  such  certificate. 
The  annual  stockholders'  meeting  of  the  corporation  was 
held  on  September  10,  1912.  The  trust  agreement  had  not 
then  been  signed  by  all  the  parties  to  it  but  Ream  held  a 
proxy  from  them  all.  The  board  of  directors,  consisting  of 
five  members,  (Henry  Ream,  Benjamin  D.  Brewster,  Wil- 
liam Holly,  Ferdinand  Luthy  and  D.  W.  Voorhees,)  was 
unanimously  re-elected.  The  annual  meeting  of  the  direct- 
ors was  held  on  October  22,  19 12.  Ream,  Brewster,  Holly 
and  Voorhees  were  unanimously  re-elected  to  the  respec- 
tive offices  of  president,  vice-president,  treasurer  and  secre- 
tary which  they  had  previously  held.  Upon  the  motion  of 
Brewster,  seconded  by  Holly,  the  salaries  of  the  president, 
vice-president  and  treasurer  were  fixed  at  $2400  a  year 
each,  payable  monthly,  commencing  with  November,  191 2. 
Brewster,  Holly  and  Ream  voted  for  the  motion  and  Luthy 
and  Voorhees  against  it.  The  persons  holding  these  offices 
had  never  received  any  salary  before  this  time,  and  the  ser- 
vices performed  by  the  incumbents  after  November,  191 2, 
were  nominal,  as  they  had  been  before  that  date.  Voorhees 
had  been  employed  in  February,  1912,  as  manager  of  the 
company  at  a  salary  of  $6000  a  year  under  a  written  con- 
tract for  five  years,  and  the  business  of  the  company  was 
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conducted  by  him  and  under  his  direction.    He  received  no 
salary  as  secretary. 

Compensation  voted  to  an  officer  of  a  corporation  is 
illegal  if  the  resolution  fixing  such  compensation  is  carried 
by  his  vote.  (McNulta  v.  Corn  Belt  Bank,  164  111.  427; 
Voorhees  v.  Mason,  245  id.  256.)  The  salaries  voted  to  the 
three  officers  by  their  own  votes  were  therefore  illegal,  and 
the  decree  of  the  circuit  court  properly  required  the  amounts 
which  had  been  paid  on  account  of  such  salaries  to  be  re- 
funded. No  assignment  of  cross-errors  has  been  made  upon 
this  part  of  the  decree  and  the  only  question  for  determina- 
tion  is  the  validity  of  the  trust  agreement. 
>^The  effect  of  the  agreement  was  to  place  the  lepfal  title 
T  of  the  majority  of  the  stock  in  Henry  Ream,  who  was  given 
'  the  power  to  vote  the  stock  for  ten  years  upon  all  questions 
and  at  every  meeting  of  the  stockholders  according  to  his 
own  discretion,  uncontrolled  by  the  stockholders  in  any  way. 
He  then  owned  37  shares  of  stock,  and  thus  the  entire  con- 


trol of  the  corporation  was  conferred  upon  the  owner  of  less 
than  one  per  "cent  oFTlie  stocTc",  \\ntIino  power  in  the  owners 
of^he'*  remaining  "nmety-nme  per  cent  to  interfere  in  any 
way.    We  have  held  that  it,^isjfi^[itinjate  f or  the  owners  of 
a  majority  of  the  stock  of  a  corporation  to  combine  for  the  1 
purpcTge'o'f  confrSntng  flieXoi^olrttioa   {Paidds  v.  Yates,  57/ 
l\V^i6\Venner  ^Chicago  City  Railway  Co.  258  id.  523.) 
In  this  case,  however,  the  agreement  goes  much  farther  than 
any  case  which  has  heretofore  arisen  in  this  court.     The 
votingpower  of  the  stock  is  absolutely  separated  from  its ) 
ownershio  for  a  term  of  years,  so  that  the  real  owners  of  I 
f^p'p^^^pprty  arp  dv^^"g  that  time  entirely  divested  of  its ' 
management  and  control  or  of  any  participation  thereih^ 
Our  law  contemplates  that  corporations  shall  be  controlled 
bvjtjjiajqrity  of  the^  stockholders  acting  through  directors 
elected  by  them  in  person  or  by  proxy,  and  it  has  been  held 
that  a  by-law  of  a  corporation  which  authorizes  bondholders 
to  vote  for  directors  at  stockholders'  meetings  is  in  violation 
270-  12 
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of  both  the  constitutional  and  statutory  provisions  requiring 
directors  to  be  elected  by  a  majority  of  the  shares  of  stock 
of  the  corporation.  {Durkee  v.  People,  155  111.  354.)  The 
power  to  vote  for  directors  can  be  exercised  only  by  stock- 
holders in  person  or  by  proxy,  and  they  cannot  be  deprived 
or  deprive  themselves  of  this  power.  Stockholders  cannot 
evade  the  duty  imposed  upon  them  by  law  of  using  their 
power  as  stocknolders  for  the  welfare  of  the  corporation  and 
the  general  interest  of  its  stockholders.  A  stockholder  may 
refuse  to  exercise  his  right  to  vote  and  participate  m  stock- 
holders'  meetings  but  he  cannot  deprive  himself  of_the  power 
to  do  so.  It  was  said  in  Shepaug  Voting  Trust  Cases,  60 
Conn.  576 :  "It  is  the  policy  of  our  law  that  an  untram- 
meled  power  to  vote  shall  be  incident  to  the  ownership  of 
the  stock,  and  a  contract  by  which  the  real  owner's  power  is 
hampered  by  a  provision  therein  that  he  shall  vote  just  as 
somebody  else  dictates  is  objectionable.  I  think  it  against 
the  policy  of  our  law  for  a  stockholder  to  contract  that  his 
stock  shall  be  voted  just  as  someone  who  has  no  beneficial 
interest  or  title  in  or  to  the  stock  directs,  saving  to  himself 
simply  the  title,  the  right  to  dividends,  and  perhaps  the  right 
to  cast  the  vote  directed,  willing  or  unwilling,  whether  it 
be  for  his  interest,  for  the  interest  of  other  stockholders  or 
for  the  interest  of  the  corporation,  or  otherwise.  This  I 
conceive  to  be  against  the  policy  of  the  law,  whether  the 
power  so  to  vote  be  for  five  years  or  for  all  time.  It  is  the 
policy  of  our  law  that  ownership  of  stock  shall  control  the 
property  and  the  management  of  the  corporation ;  and  this 
cannot  be  accomplished,  and  this  good  policy  is  defeated,  if 
stockholders  are  permitted  to  surrender  all  their  discretion 
and  will  in  the  important  matter  of  voting,  and  suffer  them- 
selves to  be  mere  passive  instruments  in  the  hands  of  some 
agent  who  has  no  interest  in  the  stock,  equitable  or  legal, 
and  no  interest  in  the  general  prosperity  of  the  corporation. 
And  this  is  not  entirely  for  the  protection  of  the  stockholder 
himself,  but  to  compel  a  compliance  with  the  duty  which 
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each  stockholder  owes  his  fellow-stockholders  to  so  use  such 
power  and  means  as  the  law  and  his  ownership  of  stock  give 
him  that  the  general  interest  of  stockholders  shall  be  pro- 
tected and  the  general  welfare  of  the  corporation  sustained 
and  its  business  conducted  by  its  agents,  managers  and  offi- 
cers, so  far  as  may  be,  upon  prudent  and  honest -business 
principles  and  with  just  as  little  temptation  to  and  oppor- 
tunity for  fraud  and  the  seeking  of  individual  gains  at  the 
sacrifice  of  the  general  welfare  as  is  possible.  This,  I  take 
it,  is  the  duty  that  one  stockholder  in  a  corporation  owes  to 
his  fellow-stockholders,  and  he  cannot  be  allowed  to  dis- 
burden himself  of  it  in  this  way.  He  may  shirk  it,  perhaps, 
by  refusing  to  attend  sto^holders'  meetings  or  by  declining 
to  vote  when  called  upon,  but  the  law  will  not  allow  him  to 
strip  himself  of  the  power  to  perforip  his  duty.  To  this  ex- 
tent, at  least,  a  stockholder  stands  in  fiduciary  relation  to  his 
fellow-stockholders. " 

"The  theory  upon  which  the  capital  of  numerous  persons 
is  associated  in  various  proportions,  in  the  shape  of  a  trad- 
ing corporation,  to  be  managed  by  a  committee  of  the  stock- 
holders, is  that  such  committee  shall  truly  represent  and 
be  subject  to  the  will  of  the  majority  in  the  interest  of 
the  stockholders.  The  security  of  the  small  stockholj^ers  is 
found  in  the  naturaFdisposition  of  each  stockholder  to  pro- 
mote the  best  interests  of  all,  in  order  to  promote  his  indi- 
vidual inter^ts.  A  member  of  an  ordinary  partnership  has 
an  additional  security  in  the  personal  character  of  each  of 
his  partners  and  may  decline  to  be  associated  with  any  whom 
he  does  not  know  and  approve.  But  a  stockholder  in  a  cor- 
poration cannot  control  the  personnel  of  his  associates  and 
must  rely  upontheir  selF-Ihterest,  alone.  Upon  the  founda- 
tion of  the  natural  disposition  of  persons  to  promote  their 
own  interests  rests  the  rule  established  in  this  State  in  the 
famous  case  of  Taylor  v.  Griswold,  14  N.  J.  Law,  222,  that 
a  trading  corporation  could  not,  without  special  legislative 
authority,  make  a  by-law  authorizing  a  stockholder  to  vote 
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by  proxy.  The  principle  established  by  that  case  is,  'that  the 
obligation  and  duty  of  corporators  to  attend  in  person  and 
execute  the  trust  or  franchise  reposed  in  or  granted  to  them 
is  implied  in  and  forms  a  part  of  the  fundamental  consti- 
tution of  every  charter  in  which  the  contrary  is  not  ex.- 
pressed ;'  and  the  reason  given  by  Chief  Justice  Hornblower 
at  page  227,  and  again  by  Justice  Ford  at  page  250,  is,  that 
the  good  of  the  stockholders  as  well  as  of  the  public  requires 
that  each  stockholder  should  exercise  his  individual  judg- 
ment as  to  all  matters  presented."  Cone  v.  Russell,  48  N.  J. 
Eq.  208. 

A  stockholder  may  ordinarily  withdraw  from  a  combi- 
nation to  control  the  majority  of  the  stock  of  a  corporation 
and  a  contract  not  to  transfer  his  shares  to  the  opposition  or 
vote  against  the  combination,  although  it  is  expressly  agreed 
that  the  contract  shall  be  irrevocable.  ( i  Beach  on  Corpora- 
tions, sec.  305.)  In  section  306  of  the  same  work  it  is  said : 
"On  general  principles,  the  right  to  vote  on  stock  cannot  be 
separated  from  the  ownership  in  such  sense  that  the  elective 
franchise  shall  be  in  one  man  and  the  entire  beneficial  in- 
terest in  another,  nor  to  any  extent  unless  the  circumstances 
take  the  case  out  of  the  general  rule.  It  matters  not  that 
the  end  is  beneficial  and  the  motive  good,  because  it  is  not 
always  possible  to  ascertain  objects  and  motives,  and  if  such 
a  severance  were  permissible  it  might  be  abused." 
I  While  the  pooling  of  stock  for  the  purpose  of  elect- 
j  ing  directors  and  officers  an3  controlling  the  management 
I  r  and  business  of  the  corporation  is  not  necessarilv  illegal^  an 
agreement  the  purpose  and  effect  of  which  are  to  permit  the 
[affairs  of  the  corporation  to  be  managed  by  the  determina- 
tion of  persons  other  than  its  stockholders  or  by  a  minority 
of  its  own  stockholders  is  invalid.  {Shepaug  Voting  Trust 
Cases,  supra;  Kreissl  v.  Distilling  Co,  of  America,  61  N.  J. 
Eq.  50;  White  v.  Tlwmas  Inflatable  Tire  Co.  52  id.  178; 
Warren  v.  Pirn,  66  id.  353 ;  Bache  v.  Central  Leather  Co, 
78  id.  484;  Morel  v.  Hoge,  130  Ga.  625;   Harvey  v.  Lin- 
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ville  Improvement  Co,  ii8  N.  C.  693;  Bridgets  v.  First 
Nat,  Bank  of  Tarboro,  152  id.  293.)  The  principle  to  be 
deduced  from  these  cases  is  that  the  holders  olt  the  majority 
of  the  shares  of  stock  in  a  corporation  may  control  its  man- 
agement, and  every  person  who  becomes  an  owner  of  stock 
has  a  right  to  believe  that  the  corporation  will,  and  to  insist 
that  it  shall,  be  managed  by  the  majority ;  that  the  power  to 
vote  is  inherentlv  attached  to  and  inseparable  from  the  reni 
ownership  of  each  share,  and  can  only  be  delegated  by  proxy, 
with  power  of  revocation ;  that  each  stockholder  .njusi  Jie 
free  to  cast  his  vote,  whether  by  himself  or  by  proxy,  for 
the  best  interest  of  the  corporation,  and  that  each  stock- 
holder has  the  right  to  demand  that  every  other  ttocpiolder^ 
if  he  desires  to  do  so,  shall  have  the  right  to  exercise  at  each 
annual  meeting  his  own  judgment's  to  the  best  interest  of 
all  the  stockholders,  untrammeled  by  dictation  and  unfet- 
tered by  the  obligation  of  any  contract. 

We  held  in  Venner  v.  Chicago  City  Railway  Co.  supra, 
that  the  election  of  directors  under  the  provisions  of  the 
trust  agreement  there  involved,  in  the  manner  therein  pro- 
vided, was  really  an  election  by  the  stockholders  through 
their  proxies  and  so  was  not  in  violation  of  any  constitu- 
tional or  statutory  provisions.  There  is  nonsuch  thing  as  an 
irreyocableproxyjo  vote  stock  not  coupled  with  any  interest 
in  the  stock  itself  other  than  the  right  to  vote  it.  A  proxy, 
though  stated  to  be  irrevocable,  may  be  revoked  at  any  time, 
(i  Cook  on  Corporations,  sec.  610.)  This  contract  gave  to 
Henry  Ream,  alone,  the  power  for  ten  years,  tq^lect  three 
of  the  five  directors  of  the  corporation  and  to  formulate  and 
determine  its  poITcy,  unrestrained  and  uninfluenced  by  all 
the  other  stockholders  or  any  of  them.  The  surrender  of 
their  duties  by  the  stockholders  is  complete,  and  the  majority 
have  no  power  to  direct  the  trustee,  for  he,  alone,  is  to  de- 
termine how  the  stock  shall  be  voted,  and  to  vote  it,  upon 
any  question,  at  any  time  and  every  meeting  of  the  stock- 
holders.   He  no  longer  represents  the  majority  of  the  stock, 
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for  70  shares  have  been  sold  to  the  complainant  Cahill,  who 
has  the  entire  beneficial  interest  therein.  Other  shares'may 
be  sold,  so  that  before  the  expiration  of  the  trust  the  trus- 
tee, who  originally  represented  a  majority  of  the  stock  but 
now  represents  only  a  minority,  may  represent  only  his  own 
37  shares,  and  yet,  if  the  trust  agreement  is  to  be  enforced, 
have  absolute  management  and  control  of  the  corporation. 

In  Smith  v.  San  Francisco  and  North  Pacific  Railroad 
Co,  1 15  Cal.  584,  it  was  held  that  an  agreement  by  several 
purchasers  of  stock  in  a  corporation  to  vote  it  as  a  unit  for 
five  years,  in  accordance  with  the  decision  of  the  majority, 
is  binding  upon  the  parties  and  irrevocable.  In  Carnegie 
Trust  Co,  V.  Security  Life  Ins.  Co.  of  America,  31  L.  R.  A. 
(N.  S.)  1 186,  the  Supreme  Court  of  Virginia  held  that  an 
agreement  among  stockholders  to  place  their  stock  in  the 
hands  of  trustees  for  twenty-five  years,  to  enable  the  trustees 
to  manage  the  corporation,  constituted  a  vaRd  trust.  These 
cases  are  inconsistent  with  the  views  which  we  have  ex- 
pressed and  the  cases  cited  in  support  of  them,  but  in  our 
judgment  the  latter  cases  state  the  true  rule. 

Although  Thomas  Cahill  purchased  his  stock  with  notice 
of  the  agreement,  that  agreement  was  not  binding  upon  him 
or  his  vendors  if  he  or  they  wished  to  withdraw  from  it, 
and  upon  his  demand  for  a  certificate  of  stock  he  was  en- 
titled to  receive  it.  The  other  complainants  have  a  right, 
also,  as  stockholders,  to  prevent  the  trustee  from  voting 
stock  which  he  has  no  right  to  vote. 

The  Appellate  Court  erred  in  reversing  the  decree  of  the 
circuit  court  in  part,  and  its  judgment  will  be  reversed  and 
the  decree  of  the  circuit  court  will  be  affirmed. 

Judgment  reversed. 
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The  State  Public  Utilities  Commission  ex  rel.  Macon 
County  Telephone  Company,  Appellee,  vs.  The  Beth- 
any Mutual  Telephone  Association,  Appellant. 

Opinion  Hied  October  2j,  ipi^ — Rehearing  denied  Dec.  lo,  ipi^. 

1.  PUBI.IC  UTIUTIKS — what  the  term  "public  utilities'*  includes 
as  applied  to  telephone  companies.  The  term  "public  utilities,"  as 
used  in  the  act  creating  the  Public  Utilities  Commission,  includes 
every  corporation,  company  or  individual  that  may  own  or  manage 
for  public  use  any  plant,  equipment  or  property  used  for  or  in  con- 
nection with  the  transmission  of  telephone  messages  between  points 
within  this  State. 

2.  Same — jurisdiction  of  the  Public  Utilities  Commission.  The 
jurisdiction  of  the  Public  Utilities  Commission  is  by  the  terms  of 
the  statute  confined  to  the  control  and  supervision  of  owners  and 
operators  of  property  devoted  to  a  public  use. 

3.  Same — purpose  of  Public  Utilities  act.  The  purpose  of  the 
Public  Utilities  act  is  to  bring  under  control  by  the  public,  for  the 
common  good,  property  applied  to  public  use  in  which  the  public 
has  an  interest,  and  the  owner  of  such  property  must  submit  to  be 
controlled  by  the  public  to  the  extent  of  its  interests  as  such  pub- 
lic use  is  maintained. 

4.  Same — what  constitutes  a  public  use.  To  constitute  a  pub- 
lic use  it  is  not  necessary  that  the  benefits  be  received  by  the  whole 
public  or  even  a  large  part  of  it,  but  all  persons  must  have  an 
equal  right  to  the  use  and  it  must  not  be  confined  to  specific,  privi- 
leged persons. 

5.  Same — what  implied  in  the  term  "public  utility."  The  term 
"public  utility"  implies  a  public  use  carrying  with  it  the  duty  to 
serve  the  public  and  treat  all  persons  alike,  and  it  precludes  the 
idea  of  service  which  is  private  in  its  nature,  whether  for  the  bene- 
fit of  a  few  or  of  many. 

6.  Same — when  telephone  company  not  a  public  utility.  Where 
by  the  charter  of  a  corporation  the  use  of  its  telephone  system  is 
limited  strictly  to  the  members  of  the  corporation,  and  it  has  no 
authority,  under  its  charter,  to  erect  or  maintain  any  telephone  line 
for  the  service  of  the  public,  the  company  is  not  a  public  utility, 
and  the  fact  that  it  has  a  license  to  construct  and  operate  telephone 
poles,  wires  and  fixtures  in  the  streets  does  not  give  the  Public 
Utilities  Commission  jurisdiction  over  it  nor  tend  to  prove  that  the 
use  is  public.  (State  Public  Utilities  Com.  v.  Noble  Mutual  Tele- 
phone Co.  268  111.  411,  and  Buncombe  Telephone  Co.  v.  McGinnis, 
id.  504,  distinguished.) 
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7.  Corporations — nature  of  corporation  to  he  ascertained  from 
its  charter.  The  nature  of  a  corporation  and  the  purpose  of  its 
organization  must  be  ascertained  by  reference  to  the  terms  of  its 
charter  and  do  not  depend  upon  the  number  of  persons  engaged 
in  the  enterprise  for  their  mutual  benefit,  and  such  corporation  can 
exercise  only  those  powers  that  are  within  the  scope  of  its  charter. 

Appeal  from  the  Circuit  Court  of  Sangamon  county; 
the  Hon.  James  A.  Creighton,  Judge,  presiding. 

Whitley  &  Fitzgerald,  and  J.  L.  McLaughlin,  for 
appellant. 

Everett  Jennings,  Timothy  F.  Mullen,  George  M. 
Morgan,  W.  E.  Redmon,  and  Ben  B.  Boynton,  for  ap- 
pellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

On  the  petition  of  the  Macon  County  Telephone  Com- 
pany, a  corporation  operating  a  telephone  system  in  the  vil- 
lage of  Bethany  and  vicinity,  in  Macon  county,  the  State 
Public  Utilities  Commission  ordered  appellant,  the  Beth- 
any Mutual  Telephone  Association,  forthwith  to  cease  from 
constructing  or  maintaining  its  telephone  system  in  the 
same  locality  because  it  had  not  obtained  from  the  com- 
mission a  certificate  of  convenience  and  necessity  provided 
for  by  section  55  of  the  act  entitled  "An  act  to  provide 
for  the  regulation  of  public  utilities."  (Laws  of  1913,  p. 
460.)  The  appellant  feeling  aggrieved  by  the  order,  took 
the  record  to  the  circuit  court  of  Sangamon  county  by 
appeal,  and  the  court  entered  a  judgment  finding  that  the 
commission  had  jurisdiction  in  the  case  and  that  the  order 
was  neither  unlawful  nor  unreasonable,  and  affirming  it. 
From  the  judgment  of  the  court  this  appeal  was  prosecuted. 

The  appellant,  by  its  answer  to  the  petition,  alleged  that 
it  was  not  a  public  telephone  company  and  did  not  propose 
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to  engage  in  the  telephone  business  or  construct  its  system 
for  the  public  use,  and  it  denied  the  jurisdiction  of  the 
commission  over  it.  The  act  creating  the  commission,  de- 
fining its  powers  and  giving  it  general  supervision  of  pub- 
lic utilities,  provides  that  the  term  "public  utility"  includes 
every  corporation,  company  or  association,  joint  stock  com- 
pany or  association,  firm,  partnership  or  individual,  that 
may  own,  control,  operate  or  manage,  directly  or  indirectly, 
for  public  use,  any  plant,  equipment  or  property  used  or 
to  be  used  for  or  in  connection  with  the  transmission  of 
telephone  messages  between  points  within  this  State.  The 
jurisdiction  of  the  commission  is  by  the  terms  of  the  act 
confined  to  control  and  supervision  of  owners  and  oper- 
ators of  property  devoted  to  a  public  use.  The  purpose  of 
the  act  is  to  bring  under  control  by  the  public,  for  the  com- 
mon good,  property  applied  to  a  public  use  in  which  the 
public  has  an  interest.  The  owner  of  such  property  must 
submit  to  be  controlled  by  the  public  to  the  extent  of  its 
interest  as  long  as  such  public  use  is  maintained.  {Munn 
V.  People,  94  U.  S.  113;  People  v.  Western  Union  Tele- 
graph Co.  166  111.  15;  Inter-Ocean  Publishing  Co,  v.  As- 
sociated  Press,  184  id.  438.)  To  constitute!  a  public  use 
all  persons  must  have  an  equal  right  to  the  use,  and  it 
must  be  in  common,  upon  the  same  terms,  however  few  the 
number  who  avail  themselves  of  it.  It  is  not  essential  to  a 
public  use  that  its  benefits  should  be  received  by  the  whole 
public  or  even  a  large  part  of  it,  but  they  must  not  be  con- 
fined to  specified,  privileged  persons.  {People  v.  Ricketts, 
248  111.  428.)  The  words  "public  use"  mean  of  or  belong- 
ing to  the  people  at  large,  open  to  all  the  people  to  the  ex- 
tent that  its  capacity  may  admit  of  the  public  use.  {State 
Public  Utilities  Com.  v.  Monarch  Refrigerating  Co.  267  111. 
528.)  The  use  must  concern  the  public  as  distinguished 
from  an  individual  or  any  particular  number  of  individuals, 
but  the  use  and  enjoyment  of  the  utility  need  not  extend 
to  the  whole  public  or  any  political  subdivision.    It  may  be 
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confined  to  a  particular  district  and  still  be  public.  {State 
Public  Utilities  Com.  v.  Noble  Mutual  Telephone  Co.  268 
111.  41 1.)  The  appellant,  under  its  charter,  has  no  authority 
to  engage  in  the  public  service  or  to  devote  its  property  to 
the  public  use.  Aside  from  the  statutory  definition,  the 
term  "public  utility"  implies  a  public  use,  carrying  with 
it  the  duty  to  serve  the  public  and  treat  all  persons  alike, 
without  discrimination,  and  it  precludes  the  idea  of  service 
which  is  private  in  its  nature,  whether  for  the  benefit  and 
advantage  of  a  few  or  of  many.  The  question  of  the  na- 
ture of  a  corporation  cannot  depend  upon  the  number  of 
persons  engaged  in  the  enterprise  for  their  mutual  benefit, 
but  the  nature  of  a  corporation  and  the  purpose  for  which 
it  is  organized  must  be  ascertained  by  reference  to  the 
terms  of  its  charter,  and  in  the  case  of  a  corporation  organ- 
ized under  a  general  law  such  nature  and  purpose  are  de- 
fined by  that  law.  There  is  nothing  in  the  act  providing 
for  the  organization  of  corporations  which  limits  its  privi- 
leges to  those  which  propose  to  devote  their  property  to  a 
public  use,  and  the  commission  has  no  authority  over  any 
others.  {Distilling  and  Cattle  Feeding  Co.  v.  People,  161 
111.  loi ;  Evanston  Electric  Illuminating  Co.  v.  Kocher- 
sperger,  175  id.  26;  Bradley  Manf.  Co.  v.  Chicago  and 
Southern  Traction  Co.  229  id.  lyo;'  Buncombe  Metallic 
Telephone  Co.  v.  McGinnis,  268  id.  504.)  A  corporation 
may  be  organized  under  the  general  Corporation  act  for 
any  lawful  purpose  except  those  specified  in  the  statute,  and 
the  act  of  1883  (Laws  of  1883,  p.  183,)  declares  it  to  be 
lawful  to  construct,  operate  and  maintain  private  telephone 
lines  from  house  to  house^  and  grants  the  right,  as  against 
the  public,  to  set  the  poles  for  such  lines  in  the  public 
streets,  highways  or  alleys.  The  purpose  for  which  appel- 
lant, the  Bethany  Mutual  Telephone  Association,  was  in- 
corporated, as  stated  in  its  application  for  incorporation 
and  in  the  certificate  of  incorporation  issued  by  the  Sec- 
retary of  State,  was  "to  be  for  the  private  use  of  the 
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members  of  said  association  only,  for  the  purposes  of  tele- 
phonic communication  between  them,  for  their  private  and 
community  interests  and  not  for  the  pecuniary  profit*  of  any 
person  or  persons  connected  with  said  association,  and  not 
for  the  profit  of  any  stockholder  interested  as  owner  of 
any  interest  in  said  corporation."  By  the  charter  the  use 
of  the  telephone  system  is  limited  strictly  and  solely  to  the 
members  of  the  corporation,  and  it  has  no  authority,  under 
its  charter,  to  erect  or  maintain  any  telephone  line  for  the 
service  of  the  public.  It  can  only  exercise  such  powers  as 
are  within  the  scope  of  its  charter,  and  none  others.  The 
telephone  company  was  held  in  State  Public  Utilities  Com. 
V.  Noble  Mutual  Telephone  Co.  supra,  to  operate  a  public 
utility  because  its  lines  connected  with  country  lines  and 
other  exchanges  in  Richland  and  surrounding  counties,  and 
it  obtained  and  enjoyed  a  license  conditioned  that  no  person 
should  be  barred  from  membership  and  use  of  its  lines.  In 
Buncombe  Metallic  Telephone  Co.  v.  McGinnis,  supra,  the 
corporation  had  a  control  station  connecting  with  various 
county  lines  and  with  the  local  village  system  and  long  dis- 
tance lines,  and  the  object  stated  in  the  application  for  in- 
corporation was  for  "telephone  purposes  to  legally  establish 
our  right  on  public  and  private  property  with  poles,  wires 
and  necessary  equipment,"  which  denoted  an  unlimited  and 
public  use. 

It  is  argued  that  the  appellant's  property  is  used  ,or  to 
be  used  for  a  public  use  because  the  appellant  has  obtained 
a  license  from  the  village  of  Bethany  to  construct,  maintain 
and  operate  telephone  poles,  wires  and  fixtures  in  the  streets 
of  the  village  and  has  purchased  a  great  quantity  of  poles 
which  it  intends  to  erect  on  the  public  highways  and  to 
string  wires  on  them.  These  matters  neither  concern  the 
petitioner  nor  the  State  Public  Utilities  Commission  and 
do  not  fix  the  character  of  the  corporation.  If  poles  or 
wires  should  be  placed  on  streets  and  highways  it  would  no 
more  tend  to  prove  that  the  use  is  public  than  the  fact  of 


Digitized  by 


Google 


188  The  People  v.  City  of  Chicago.         [270  111. 

farmers  driving  upon  the  public  highways  with  their  own 
products  would  tend  to  prove  they  are  common  carriers. 
If  constructing  a  telephone  system  in  streets  or  highways 
for  private  use  is  a  diversion  of  the  streets  or  highways 
from  their  legitimate  use,  the  commission  would  not  there- 
by acquire  jurisdiction  over  the  appellant. 

The  commission  had  no  jurisdiction  to  make  any  order 
concerning  the  appellant,  and  the  judgment  of  the  circuit 
court  affirming  the  order  of  the  commission  is  reversed. 

Judgment  reversed. 


Thic  People  of  the  State  of  Illinois,  Appellant,  vs. 
The  City  of  Chicago  et  al.  Appellees. 

Opinion  Hied  October  2j,  igi^ — Rehearing  denied  Dec.  lo,  1915. 

1.  Quo  WARRANTO — power  of  court  to  vacate  an  order  granting 
leave  to  Hie  an  information.  Where,  during  the  term  at  which  an 
order  granting  leave  to  file  an  information  in  the  nature  of  quo 
warranto  is  entered,  a  motion  is  made  to  vacate  the  order,  the  court 
has  discretionary  power  to  allow  the  motion  and  vacate  the  order 
upon  a  showing  that  the  leave  was  inadvertently  or  improvidently 
allowed  under  a  misapprehension  of  the  facts  or  the  law;  and  this 
is  true  though  one  judge  of  the  court  granted  the  leave  and  an- 
other heard  the  motion  to  vacate. 

2.  Same — effect  of  rule  of  superior  court  proinding  for  a  motion 
judge.  The  existence  of  the  rule  of  the  superior  court  of  Cook 
county  providing  for  a  motion  judge  on  the  law  side  of  the  court 
and  the  designation  of  a  judge  of  that  court  as  motion  judge  do 
not  prevent  any  other  judge  of  the  court  from  passing  upon  any 
motion,  where  no  objection  is  interposed  and  his  action  is  taken 
with  the  consent  of  the  parties,  express  or  implied,  and  with  the 
permission  of  the  court. 

3.  Same — affidavits  may  he  Hied  on  motion  to  vacate  leave.  On 
motion  to  vacate  an  order  granting  leave  to  file  an  information  in 
the  nature  of  quo  warranto,  affidavits  may  be  filed  for  the  purpose 
of  bringing  to  the  attention  of  the  court  any  fact  or  facts  neces- 
sary to  enable  the  court,  in  connection  with  the  petition,  to  deter- 
mine whether  there  was  probable  cause  for  granting  the  leave. 

4.  MuNiciPAi,  CORPORATIONS — a  city  may  require  unification  of 
street  railways.    A  city  has  power  to  require  the  combination,  union 
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or  merger  of  the  street  railways  within  its  jurisdiction,  and  the 
street  railway  companies  have  power  to  comply  with  such  require- 
ment by  effecting  a  combination,  union  or  merger  of  their  proper- 
ties for  the  joint  operation  of  their  lines  under  single  management. 

5.  Same — Chicago  unification  ordinance  and  agreement  of  No- 
vember I  J,  1913,  are  valid.  The  Chicago  unification  ordinance  of 
November  13,  1913,  and  the  operating  agreement  contained  therein 
with  the  street  railway  companies  of  the  city,  do  not  amount  to  a 
transfer  by  the  companies  of  their  rights  and  franchises  to  indi- 
viduals nor  do  they  relieve  said  companies  of  any  of  their  corpo- 
rate powers,  duties  or  responsibilities,  but  are  merely  intended  to 
secure  the  operation  of  the  street  railways  as  one  system  under 
the  management  of  a  board,  and  are  valid. 

6.  Same — Chicago  Surface  Lines  Board  of  Operation  is  merely 
an  agency.  The  members  of  the  Chicago  Surface  Lines  Board  of 
Operation  are  merely  the  agents  or  servants  of  the  street  railway 
companies  appointing  them  and  are  employed  for  the  purpose  of 
managing  the  companies  as  one  system,  and  the  fact  that  they  are- 
given  the  absolute  management  of  the  details  of  the  business  does 
not  amount  to  an  assumption  by  them  of  corporate  powers  nor  to 
a  surrender  of  corporate  powers  by  the  street  railway  companies. 

7.  Same — term  ''Chicago  Surface  Lines"  is  merely  a  name — 
effect  of  suit  in  such  name.  The  term  "Chicago  Surface  Lines"  is 
merely  a  name  used  for  convenience  in  the  operating  agreement 
of  November  13,  1913,  to  designate  the  combined  properties  of  the 
street  railway  lines  in  Chicago,  and  a  suit  brought  against  the  Chi- 
cago Surface  Lines  is  ineffective  as  against  any  of  the  companies 
to  the  operating  agreement  even  though  service  may  be  had  upon 
the  proper  officers  of  some  one  or  more  of  the  companies. 

8.  Same — what  does  not  show  that  board  is  attempting  to  exer- 
cise privileges  of  corporation.  The  fact  that  the  Chicago  Surface 
Lines  Board  of  Operation,  in  a  suit  brought  against  it  which  should 
have  been  brought  against  one  of  the  street  railway  companies,  did 
not  take  advantage  of  the  failure  to  name  the  proper  party  defend- 
ant but  entered  the  appearance  of  the  board,  does  not  show  that 
the  board  is  attempting  to  exercise  the  privileges  of  a  corporation. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Theodore  Brentano,  Judge,  presiding. 

P.  J.  LucEY,  Attorney  General,  and  Maclay  Hoyne, 
State's  Attorney,  (Glenn  E.  Plumb,  of  counsel,)  for  the 
People. 
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Richard  S.  Folsom,  Corporation  Counsel,  (Charles 
M.  Haft,  of  counsel,)  for  appellee  the  city  of  Chicago. 

Herrick,  Allen  &  Martin,  and  Busby,  Weber,  Mil- 
ler &  Robinson,  (John  J.  Herrick,  W.  W.  Gurley,  and 
Harry  P.  Weber,  of  counsel,)  for  other  appellees. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

The  State's  attorney  of  Cook  county  served  notice  upon 
the  city  of  Chicago,  the  Chicago  Railways  Company,  the 
Chicago  City  Railway  Company,  the  Calumet  and  South 
Chicago  Railway  Company,  the  Southern  Street  Railway 
Company,  certain  individuals  as  officers  of  the  Chicago 
Surface  Lines  Board  of  Operation,  and  certain  individuals 
composing  the  said  Chicago  Surface  Lines  Board  of  Oper- 
ation, that  he  would  on  January  i6,  19 15,  present  to  Clar- 
ence N.  Goodwin,  one  of  the  judges  of  the  superior  court 
of  Cook  county,  his  petition  for  leave  to  file  an  informa- 
tion in  the  nature  of  quo  warranto.  In  accordance  with 
this  notice  all  parties  appeared  by  counsel  before  Judge 
Goodwin  at  the  time  specified  in  the  notice,  and  over  the 
objection  of  the  respondents  leave  was  granted  the  State's 
attorney  to  file  the  information.  On  January  19  the  re- 
spondents entered  their  appearance,  and  on  January  25 
Judge  Brentano,  as  chief  justice  of  the  superior  court,  as- 
signed the  case  to  Judge  Foell,  one  of  the  judges  of  the 
superior  court,  "for  the  purpose  of  hearing  said  cause, 
including  hearing  and  determining  any  and  all  motions, 
demurrers,  pleas  or  other  matters  which  may  properly  be 
presented  or  filed  in  the  said  cause."  On  January  29  the 
respondents  presented  to  Judge  Foell  their  motion  to  set 
aside  the  order  theretofore  entered  by  Judge  Goodwin 
granting  leave  to  file  the  information.  The  hearing  of 
the  motion  was  set  for  February  24.  On  the  date  last 
mentioned  Judge  Foell  re-assigned  the  case  to  Judge  Bren- 
tano, who  set  the  hearing  for  March  4  but  on  that  date 
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continued  the  hearing  to  March  ii.  On  March  ii  a  hear- 
ing was  had  before  Judge  Brentano,  which  resulted  in  the 
entry  of  an  order  on  March  i8  setting  aside  the  order 
previously  entered  by  Judge  Goodwin  granting  leave  to  file 
the  information,  striking  the  information  and  petition  from 
the  files  and  dismissing  the  proceeding.  From  that  order 
the  People  have  prosecuted  this  appeal. 

It  is  contended  by  appellant  that  Judge  Brentano  had 
no  power  to  review  and  set  aside  the  order  theretofore  en- 
tered by  Judge  Goodwin  directing  the  information  to  be 
filed,  as  the  discretion  of  the  superior  court  was  exhausted 
when  leave  was  granted  to  file  the  information.  This  ques- 
tion has  received  the  attention  of  the  court  in  two  recent 
cases.  (People  v.  Union  Elevated  Railway  Co.  263  111. 
32 ;  People  v.  Darrough,  266  id.  506. )  The  situation  there 
was  identical  with  that  presented  here,  and  it  was  held  in 
those  cases  that  the  rule  is  well  established  in  this  State 
that  during  the  term  at  which  a  judgment  is  entered  the 
record  remains  in  the  breast  of  the  court,  and  the  court 
has  the  discretionary  power,  at  any  time  during  the  term, 
to  amend,  vacate  or  set  aside  the  judgment  whenever  it 
may  deem  such  course  necessary  for  the  promotion  of  the 
ends  of  justice;  and  whenever  it  is  made  to  appear  to  the 
court  in  any  proceedings,  including  those  in  quo  warranto, 
that  leave  to  file  an  information  has  been  inadvertently  or 
improvidently  granted  or  allowed  under  a  misapprehension 
of  the  facts  or  the  law,  the  court  may,  at  any  time  during 
such  term,  vacate  and  set  aside  the  order  granting  such 
leave  and  dismiss  the  proceedings.  In  this  case  the  motion 
to  vacate  the  order  granting  leave  to  file  the  information 
and  to  dismiss  the  proceedings  was  made  during  the  term 
at  which  the  leave  was  granted,  and  under  the  holding  in 
the  cases  just  referred  to,  the  court  had  the  discretionary 
power  to  pass  upon  the  motion,  and  if  it  was  found  that 
the  leave  had  been  improvidently  granted,  to  vacate  and 
set  aside  the  order. 
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In  this  connection  it  is  also  shown  that  at  the  time  the 
petition  was  filed  there  was  in  force  on  the  law  side  of 
the  superior  court  a  rule  adopted  by  the  judges  of  the 
court  which  provided  that  all  motions  of  course  and  con- 
tested, except  motions  for  new  trial  and  motions  subse- 
quent thereto  and  motions  arising  during  the  actual  trial  of 
the  case,  should  be  determined  and  disposed  of  by  one  or 
more  judges  designated  for  that  purpose,  and  that  peti- 
tions for  quo  warranto  were  included  within  this  rule.  It 
is  further  shown  that  a  resolution  had  been  theretofore 
adopted  by  the  judges  of  the  superior  court  designating 
Judge  Goodwin  as  motion  judge  of  the  law  division  of 
the  court  for  one  year  beginning  September  21,  19 14,  and 
it  is  contended  that  it  was  error,  in  case  the  court  had 
power  to  hear  and  determine  the  motion,  to  present  the 
same  for  determination  to  any  member  of  the  superior 
court  other  than  Judge  Goodwin.  The  adoption  of  this 
rule  and  the  designation  of  Judge  Goodwin  as  motion 
judge  did  not  deprive  any  other  member  of  the  superior 
court  of  the  power  to  hear  and  determine  any  matter  which 
could  properly  be  presented  to  that  court.  The  purpose 
of  the  adoption  of  such  a  rule  was  to  expedite  the  busi- 
ness of  the  court  and  to  serve  the  convenience  of  its  mem- 
bers and  the  members  of  the  bar  practicing  before  it.  The 
superior  court  has  the  power  to  enforce  the  rule,  but  the 
existence  of  the  rule  does  not  prevent  any  judge  of  the 
superior  court  from  passing  upon  any  motion,  where  no 
objection  to  him  doing  so  is  interposed  and  where  the  ac- 
tion is  taken  with  the  consent  of  the  parties,  express  or 
implied,  and  the  permission  of  the  court.  Judge  Brentano 
was,  at  the  time  this  matter  was  pending,  chief  justice  of 
the  superior  court,  with  power  to  assign  cases  and  matters 
for  hearing  to  the  various  members  of  the  court.  When 
the  motion  to  vacate  was  made  and  Judge  Foell  transferred 
the  case  back  to  the  chief  justice,  it  was  within  the  power 
of  Judge  Brentano,  if  he  saw  fit,  or  if  the  parties  objected 
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to  him  hearing  the  motion,  to  again  assign  the  cause  to 
Judge  Goodwin.  It  appears  that  no  objection  was  made  to 
Judge  Brentano  hearing  the  motion,  and  he  having  heard 
and  determined  the  matter,  the  order  entered  was  the  order 
of  the  superior  court,  and  was  just  as  effective  as  though 
it  had  been  entered  by  Judge  Goodwin  or  any  other  mem- 
ber of  the  court. 

It  is  urged  by  appellant  that  the  court  erred  in  setting 
aside  the  order  granting  leave  to  file  the  information  and 
in  striking  the  information  and  petition  from  the  files,  be- 
cause the  petition,  taken  in  connection  with  the  affidavits 
presented  to  Judge  Brentano  by  the  respective  parties,  dis- 
closed probable  ground  for  the  proceeding  against  the  re- 
spondents. 

The  petition  upon  which  Judge  Goodwin  granted  leave 
to  file  the  information  alleged  that  prior  to  the  first  day 
of  February,  19 14,  the  Chicago  Railways  Company,  the 
Chicago  City  Railway  Company,  the  Calumet  and  South 
Chicago  Railway  Company  and  the  Southern  Street  Rail- 
way Company,  all  corporations  organized  under  the  laws 
of  this  State,  owned  and  operated  certain  lines  of  street 
railway  in  the  city  of  Chicago  under  the  provisions  of  their 
respective  charters  and  certain  ordinances  of  the  city  of 
Chicago,  but  that  since  the  first  day  of  February,  1914,  the 
said  corporations,  and  each  of  them,  have  wholly  ceased 
and  omitted  to  operate  any  of  the  railways  theretofore  so 
owned  and  operated  by  them;  that  since  February  i,  19 14, 
each  and  all  of  said  street  railways,  constituting  all  of  the 
street  railways  within  the  city  of  Chicago,  have  been  op- 
erated by  the  Chicago  Surface  Lines  Board  of  Operation 
and  the  officers  of  said  board;  that  on  November  13,  19 13, 
the  city  council  of  the  city  of  Chicago  passed  an  ordinance 
purporting  to  authorize  the  said  railway  companies  to  exe- 
cute a  certain  contract  set  forth  in  said  ordinance,  whereby 
each  of  said  companies  would  become  obligated  to  turn 
over  to  said  board  of  operation  and  its  officers  the  opera- 
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tion  of  its  said  railway,  and  the  said  board  and  its  officers 
would  become  obligated  to  operate  all  of  said  street  rail- 
ways from  and  after  the  first  day  of  February,  1914,  until 
the  first  day  of  February,  1927,  being  the  full  period  of 
the  grant,  by  ordinance,  of  the  right  to  operate  said  rail- 
ways. The  ordinance  of  November  13,  19 13,  was  attached 
to  the  petition  and  by  reference  made  a  part  thereof.  The 
petition  further  alleged  that  each  of  the  respondent  corpo- 
rations executed  the  contract  set  forth  in  the  ordinance  and 
accepted  the  said  ordinance  after  having  so  executed  the 
said  contract,  and  did,  on  the  first  day  of  February,  19 14, 
assign  and  transfer  to  the  said  board  of  operation,  and  the 
officers  thereof,  the  complete  and  entire  operation  of  their 
several  street  railways,  and  that  since  the  first  day  of  Feb- 
ruary, 19 1 4,  the  said  board  of  operation,  and  the  officers 
thereof,  have  assumed  complete  control  and  operation  of 
the  said  lines  of  street  railway,  and  that  since  the  first  day 
of  February,  1914,  the  individuals  constituting  said  board 
of  operation,  and  the  individuals  holding  the  official  posi- 
tions of  said  board,  have  operated,  and  are  now  operating, 
each  of  said  street  railways,  and  that  each  and  every  of 
the  respondent  corporations  has  since  the  first  day  of  Feb- 
ruary, 19 14,  wholly  failed  and  omitted  to  operate  any  of 
said  street  railways.  After  setting  out  certain  provisions 
of  the  constitution  and  statutes  of  this  State,  the  petition 
alleged  that  the  city  was  without  authority,  under  the  pow- 
ers granted  it  by  the  legislature,  to  make  any  grant,  as 
was  done  by  the  ordinance  of  November  13,  191 3,  con- 
ferring upon  the  individuals  composing  the  said  board  of 
operation,  and  the  individuals  constituting  the  officers  of 
said  board,  the  right  to  operate  said  street  railways,  and 
that  said  ordinance  was  and  is  therefore  void  and  of  no 
effect.  It  was  further  alleged  that  said  railway  companies 
have  no  power,  under  their  charters  or  under  the  laws  of 
this  State,  to  assign  or  transfer  the  operation  of  their  street 
railways  to  said  board  of  operation  or  to  the  individuals 
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constituting  the  same,  or  to  any  of  the  officers  of  said 
board  or  the  individuals  occupying  such  official  positions, 
and  that  the  contract  set  forth  in  the  ordinance  of  Novem- 
ber 13,  191 3,  and  executed  by  said  companies,  was  and 
is  null  and  void  and  of  no  effect;  that  in  the  execution 
of  said  contract  the  railway  companies,  and  each  of  them, 
were  exercising  powers  not  conferred  by  law,  and  that  in 
the  assignment  or  transfer  of  the  operation  of  their  street 
railways  to  the  said  board  of  operation  and  the  individuals 
composing  the  same,  and  to  the  officers  of  said  board  and 
the  individuals  elected  as  such,  the  said  corporations,  and 
each  of  them,  were  exercising  powers  not  conferred  by 
law,  and  that  each  of  said  corporations  in  so  assigning  or 
attempting  to  assign  to  said  board  and  its  officers  the  right 
or  privilege  of  operating  said  street  railways  has  done  and 
permitted  an  act  which  amounts  to  a  surrender  or  for- 
feiture of  its  rights  and  privileges  as  a  corporation;  that 
said  board  of  operation  and  the  individuals  constituting  the 
same,  and  the  officers  of  said  board  and  the  individuals 
holding  such  official  positions,  are  each  and  all  of  them 
holding  or  claiming  to  hold  and  exercise  a  privilege,  ex- 
emption or  license  which  has  been  improperly  and  without 
warrant  of  law  issued  and  granted  by  the  city  council  of 
the  city  of  Chicago,  and  the  said  board  of  operation  and 
the  individuals  constituting  the  same,  and  the  officers  of 
said  board  and  the  individuals  holding  such  official  posi- 
tions, are  now  acting  within  this  State  as  a  corporation 
without  being  legally  incorporated^  and  have  usurped,  in- 
truded into  and  unlawfully  hold  the  franchise  of  operating 
street  railways  within  the  city  of  Chicago;  that  in  the 
passage  of  said  ordinance  of  November  13,  1913,  the  city 
council  of  the  city  of  Chicago  usurped  and  exercised  pow- 
ers not  conferred  by  law;  that  in  the  execution  of  the 
contract  in  said  ordinance  set  forth  the  respondent  corpo- 
rations have  usurped  franchises  and  privileges  and  have  ex- 
ercised powers  not  conferred  by  law,  and  by  the  transfer 
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of  the  operation  of  their  several  street  railways  to  the  said 
board  of  operation  and  the  individuals  composing  the  same, 
and  the  officers  of  said  board  and  the  individuals  holding 
such  official  positions,  have  usurped  franchises,  privileges 
and  powers  not  conferred  by  law,  and  in  the  failure  or 
omission  to  operate  their  street  railways  since  February  i, 
1914,  have  forfeited  their  rights  and  privileges  as  corpo- 
rations. 

The  information  which  Judgfe  Goodwin  permitted  to  be 
filed  in  accordance  with  the  prayer  of  the  petition,  and 
which  was  made  a  part  of  the  petition,  consisted  of  four 
counts.  The  first  count  charged  that  since  the  first  day  of 
February,  19 14,  the  respondent  corporations  have  wholly 
failed  and  omitted  to  operate  any  of  their  street  railways, 
and  by  reason  thereof  are  liable  to  a  judgment  of  ouster 
of  their  rights  and  privileges  as  corporations.  The  second 
count  charged  that  by  the  execution  of  the  contract  men- 
tioned in  the  petition  and  by  transferring  to  the  individuals 
composing  the  Chicago  Surface  Lines  Board  of  Operation 
the  operation  of  their  lines  of  street  railway  the  respond- 
ent corporations  exercised  and  usurped  powers  and  privi- 
leges not  conferred  by  law,  and  called  upon  the  respondent 
corporations  to  answer  by  what  warrant  they  claim  to 
have,  use  and  enjoy  the  liberties,  privileges,  licenses  and 
franchises  so  usurped.  The  third  count  charged  that  the 
city  of  Chicago,  in  passing  the  ordinance  of  November  13, 
19 1 3,  purporting  to  grant  to  the  individuals  composing  the 
board  of  operation  the  right  to  operate  the  street  railways 
in  the  city  of  Chicago  and  requiring  the  respondent  cor- 
porations to  enter  into  the  contract  set  forth  in  the  ordi- 
nance, usurped  rights,  privileges  and  powers  not  conferred 
by  law,  and  called  upon  the  city  to  answer  by  what  war- 
rant it  claims  to  have,  use  and  enjoy  the  liberties,  privi- 
leges, licenses  and  franchises  so  usurped.  The  fourth  count 
charged  that  the  individuals  composing  the  Chicago  Sur- 
face Lines  Board  of  Operation,  and  certain  individuals 
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elected  as  officers  of  said  board,  in  operating  the  street  rail- 
ways formerly  operated  by  the  respondent  corporations  are 
exercising  privileges  which  can  only  be  granted  to  and  ex- 
ercised by  a  corporation,  and  called  upon  the  said  individ- 
uals to  answer  by  what  warrant  they,  and  each  of  them, 
claim  to  exercise  such  privileges. 

The  ordinance  of  November  13,  191 3,  after  reciting 
that  the  street  railways  in  the  city  of  Chicago  are  owned 
by  four  different  companies,  namely,  the  Chicago  Railways 
Company,  the  Chicago  City  Railway  Company,  the  South- 
em  Street  Railway  Company  and  the  Calumet  and  South 
Chicago  Railway  Company,  (the  railways  owned  by  the 
two  companies  last  named  being,  however,  operated  by  the 
Chicago  City  Railway  Company,)  and  that  unified  opera- 
tion of  all  the  street  railways  of  the  city  under  one  man- 
agement and  control  will  greatly  increase  and  improve  the 
street  railway  transportation  facilities  of  the  city,  provides, 
among  other  things,  that  the  said  companies  shall  furnish 
an  adequate  and  unified  traction  service  within  the  present 
and  future  limits  of  the  city,  and  to  that  end  are  authorized 
and  required  to  enter  into  the  operating  agreement  attached 
to  the  ordinance  and  made  a  part  thereof. 

The  contract  which  the  respondent  companies  were  by 
said  ordinance  required  to  enter  into  and  the  carrying  out 
of  which  resulted  in  the  filing  of  the  petition  by  the  State's 
attorney  for  leave  to  file  the  information  herein,  provided 
that  all  of  the  properties,  collectively,  of  the  street  railway 
companies  should  be  known  and  designated  as  the  Chicago 
Surface  Lines ;  that  the  Chicago  Surface  Lines  should  be 
operated  by  a  board  of  operation  consisting  of  seven  per- 
sons, four  of  whom  should  be  chosen  by  the  board  of  di- 
rectors of  the  Chicago  Railways  Company  and  three  by  the 
board  of  directors  of  the  Chicago  City  Railway  Company, 
and  that  said  board  should  be  known  and  designated  as 
the  Chicago  Surface  Lines  Board  of  Operation;  that  the 
board  should  appoint  from  its  members  a  chairman,  who 
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should  possess  the  powers  usually  belonging  to  a  chairman 
of  a  board  of  directors  of  a  corporation  and  such  other 
powers  as  might  be  conferred  and  prescribed  by  the  board ; 
that  the  board  of  operation  should  formulate  and  put  into 
effect  a  plan  or  plans  for  the  efficient  and  economical  uni- 
fied operation  of  the  Chicago  Surface  Lines,  the  same,  and 
with  like  effect  as  regards  ser\ace  to  the  public,  as  if  said 
lines  were  owned  and  operated  by  one  company,  and  should 
adopt  such  rules  of  procedure  for  the  conduct  of  its  affairs 
as  it  should  deem  advisable;  that  the  board  should  meet 
at  fixed  periods  and  at  such  other  times  as  determined  from 
time  to  time  by  such  rules  of  procedure ;  that  regular  min- 
utes of  the  proceedings  of  the  board  should  be  kept  in  a 
book  provided  for  that  purpose;  that  a  majority  of  the 
members  of  the  board  should  be  necessary  to  constitute  a 
quorum,  and  in  every  case  the  affirmative  vote  of  a  major- 
ity of  the  members  of  the  board  should  be  necessary  for 
the  adoption  of  any  resolution;  that  the  board,  in  addition 
to  the  specific  powers  conferred  upon  it  by  the  agreement, 
and  for  the  proper  and  effective  exercise  thereof,  should 
have  and  exercise  the  satne  general  powers,  as  far  as  ap- 
plicable and  to  the  extent  permitted  by  law,  as  are  exer- 
cised by  the  board  of  directors  of  a  corporation  under  the 
general  corporation  laws  of  this  State,  and  in  exercising 
the  powers  hereby  conferred  upon  it  and  in  the  manage- 
ment and  operation  of  the  Chicago  Surface  Lines  the  board 
of  operation  should  be  deemed  the  representative  or  agent 
of  each  of  the  companies,  duly  elected,  appointed,  consti- 
tuted or  authorized  by  its  stockholders  and  by  the  holders 
of  any  participation  certificates  or  shares  or  interest  in  its 
capital  stock,  of  and  for  the  management  and  operation  of 
the  property  of  such  company.  The  contract  further  pro- 
vided that  the  board  of  operation  should  appoint  from  its 
members  an  executive  committee  consisting  of  three  per- 
sons, one  of  whom  should  be  designated  by  the  board  of 
directors  of  the  Chicago  Railways  Company,  one  by  the 
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board  of  directors  of  the  Chicago  City  Railway  Company, 
and  the  third,  who  should  also  be  the  executive  officer  of 
the  board,  should  be  designated  and  appointed  by  the  board 
of  operation ;  that  during  the  intervals  between  the  meetings 
of  the  board  of  operation  the  executive  committee  should 
possess  and  exercise  all  the  powers  of  the  board  in  the  man- 
agement and  direction  of  the  affairs  of  the  Chicago  Sur- 
face Lines  in  all  cases  in  which  specific  directions  should 
not  have  been  given  by  the  board,  all  acts  by  the  executive 
committee  to  be  reported  to  the  board  of  operation  at  its 
meeting  next  succeeding  such  action  and  to  be  subject  to 
revision  and  alteration  by  the  board ;  that  regular  minutes 
of  the  proceedings  of  the  executive  committee  should  be 
kept  in  a  book  provided  for  that  purpose ;  that  a  majority 
of  the  executive  committee  should  be  necessary  to  consti- 
tute a  quorum  and  the  affirmative  vote  of  a  majority  of 
the  members  of  the  executive  committee  should  be  neces- 
sary for  the  adoption  of  any  resolution;  that  the  executive 
committee  should  prescribe  its  own  rules  of  procedure,  and 
should  meet  as  provided  by  such  rules  or  by  the  rules  or 
resolutions  of  the  board  of  operation;  that  the  executive 
officer  appointed  by  the  board  should  have  charge  of  the 
management  and  operation  of  all  of  the  properties  of  the 
railway  companies,  subject  to  the  approval  of  the  board 
of  operation,  and  should  from  time  to  time  define  and  pre- 
scribe the  duties  of  all  of  the  heads  of  departments  and 
all  employees  engaged  in  the  operation  and  management  of 
the  properties,  and  should  be  vested  with  such  other  powers 
and  should  perform  such  other  and  additional  duties  as 
might  be  conferred  and  prescribed  from  time  to  time  by 
the  board  of  operation ;  that  the  board  of  operation  should 
from  time  to  time  appoint  such  other  officers  for  carrying 
on  its  affairs  as  it  might  deem  advisable  and  necessary  for 
the  conduct  of  its  business;  that  the  city  council  should 
have  the  same  control  of  the  board  of  operation,  the  ex- 
ecutive committee  and  the  executive  officer  as  it  had  there- 
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tofore  had  with  reference  to  the  officers  and  directors  of 
the  several  companies,  and  that  nothing  in  the  contract 
should  in  any  way  affect  the  control  over  the  operation  of 
the  street  railway  lines  or  properties  in  the  city  theretofore 
conferred  upon  the  city  council  and  the  board  of  super- 
vising engineers  by  ordinance.  The  contract  then  provided 
that  out  of  the  gross  receipts  from  the  unified  operation  of 
the  Chicago  Surface  Lines  the  board  of  operation  should 
first  deduct  all  expenses  of  operation,  including  mainte- 
nance, repairs  and  renewals,  and  all  damages  and  claims 
arising  or  growing  out  of  injuries  to  persons  or  to  the 
property  of«others  incident  to  the  construction  or  operation 
of  the  Chicago  Surface  Lines,  and  should  then  deduct  cer- 
tain other  sums  for  purposes  specified  in  the  contract,  and 
that  the  residue  should  be  divided  among  the  various  rail- 
way companies  parties  to  the  contract,  and  the  city  of 
Chicago,  in  the  proportions  specified  by  the  contract.  The 
contract  also  contained  other  provisions  which  we  do  not 
deem  it  necessary  to  set  out  in  this  opinion,  except  the 
provision  that  the  board  of  operation  should,  as  soon  as 
possible  after  the  ordinance  of  November  13,  19 13,  should 
become  effective,  and  not  later  than  February  i,  19 14,  put 
into  effect  the  unified  operation  of  the  Chicago  Surface 
Lines  under  said  ordinance  and  contract. 

From  the  affidavits  filed  it  appears  that  since  the  board 
of  operation  has  entered  upon  the  performance  of  the 
duties  imposed  upon  it  by  the  contract  above  mentioned, 
the  board  of  directors  of  each  of  the  street  railway  com- 
panies has  held  monthly  meetings  and  the  stockholders  have 
held  annual  meetings;  that  the  issuance  and  sale  of  bonds 
have  been  authorized  by  the  various  boards  of  directors  to 
provide  funds  for  construction,  re-construction,  equipment 
and  extensions  of  the  lines  owned  by  the  respective  com- 
panies; that  between  February  2,  1914,  and  January  12, 
191 5,  the  city  council  of  the  city  of  Chicago  made  eleven 
separate  ordinance  grants  to  the  Chicago  City  Railway 
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Company  and  four  to  the  Calumet  Company,  which  were 
duly  accepted  by  those  companies.  It  further  appears  from 
the  affidavits  that  in  a  suit  brought  by  the  city  of  Chicago 
against  the  Chicago  City  Railway  Company,  which  suit  was 
heard  in  the  municipal  court  of  Chicago  on  December  30, 
1914,  L.  A.  Busby  testified  that  he  was  then  operating  the 
Chicago  Surface  Lines  as  president  thereof ;  that  the  Chi- 
cago Surface  Lines  is  not  a  corporation  nor  is  it  a  partner- 
ship; that  he  is  also  president  of  the  Chicago  City  Rail- 
way Company,  a  corporation;  that  the  properties  known 
as  the  Chicago  Surface  Lines  are  operated  absolutely  by 
the  Chicago  Surface  Lines,  and  the  individual  companies 
have  nothing  whatever  to  do  with  the  conduct  of  the  opera- 
tion of  the  lines ;  that  every  man  employed  in  the  operation 
of  the  railways  is  employed  by  and  through  the  Chicago 
Surface  Lines,  and  the  underlying  companies  have  nothing 
whatever  to  do  with  the  operation  of  the  cars;  that  the 
Chicago  Surface  Lines  is  not  a  mjrth ;  that  it  is  an  actual 
organization,  and  is  solely  responsible  for  the  operation  of 
the  lines  of  street  railway  in  the  city  of  Chicago  and  is  in 
entire  charge  and  control  of  those  lines. 

The  question  presented  by  this  phase  of  the  case  is 
whether  the  petition  showed  probable  ground  for  granting 
leave  to  file  the  information.  (People  v.  Union  Elevated 
Railway  Co.  supra.)  It  was  proper  in  this  connection  to 
file  affidavits  for  the  purpose  of  bringing  to  the  attention 
of  the  court  any  fact  or  facts  necessary  to  enable  the  court, 
in  connection  with  the  petition,  to  determine  whether  there 
was  probable  cause  for  granting  the  leave.  Substantially 
the  only  question  presented  is  as  to  the  validity  of  the  uni- 
fication ordinance  and  the  operating  agreement  which  it  re- 
quired the  several  street  railway  companies  to  enter  into. 
The  affidavits  presented  add  but  little,  if  any,  information 
which  has  any  bearing  upon  the  matter,  and  the  question 
to  be  determined  is  wholly  one  of  law. 
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There  can  be  no  serious  contention  in  reference  to 
the  right  of  a  municipality  to  determine  its  policy  as  to 
whether  the  operation  of  street  railways  within  its  juris- 
diction shall  be  competitive  or  monopolistic.  In  Venner  v. 
Chicago  City  Railway  Co.  258  111.  523,  the  right  of  the 
Chicago  City  Railway  Company,  by  virtue  of  ordinances  of 
the  city  of  Chicago,  to  take  over,  for  the  purposes  of  op- 
eration and  rehabilitation,  all  the  street  railways  of  the 
Calumet  and  South  Chicago  Railway  Company  and  the 
Southern  Street  Railway  Company,  its  present  subsidiary 
companies,  to  the  same  extent  as  though  the  Chicago  City 
Railway  Company  had  been  named  in  the  ordinances  of 
the  city  of  Chicago  as  the  original  grantee,  was  challenged, 
and  we  there  said :  "The  constitution  commits  to  the  city 
the  control  of  the  operation  of  street  railways  in  its  streets. 
It  is  for  the  city  to  determine  whether  such  operation  shall 
be  competitive  or  monopolistic;  to  grant  the  privilege  to 
many  or  confine  it  to  one.  By  the  ordinance  of  February 
II,  1907,  with  its  expressed  intention  to  provide  for  the 
unified  operation  of  all  of  the  street  railways  within  the 
city,  and  the  subsequent  ordinances  extending  or  renew- 
ing the  privileges  of  existing  companies  and  requiring  such 
companies  to  enter  into  agreements  with  the  Chicago  City 
Railway  Company  for  the  operation  of  their  street  rail- 
way lines,  the  city  has  expressed  its  policy  to  do  away 
with  diversity  of  control  and  operation  of  street  railways. 
The  city  council  has  the  authority  to  declare  the  public  pol- 
icy in  regard  to  the  operation  of  street  railways  within  the 
city,  and  the  eflfect  of  its  declaration  is  the  abandonment  of 
the  principle  of  competition  between  such  railways.  The 
combination,  union  or  merger  of  two  or  more  street  rail- 
way companies  in  the  city  of  Chicago  for  the  joint  opera- 
tion of  their  lines  under  a  single  management  is  not  now 
against  public  policy,  but  is  in  accordance  with  the  declared 
purpose  and  desire  of  the  city  in  regard  to  street  railways." 
That  case  definitely  decides  the  right  of  a  municipality  to 
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require  the  combination,  union  or  merger  of  the  street 
railways  within  its  jurisdiction  and  of  the  street  railway 
companies  to  comply  with  the  requirement  by  effecting  a 
combination,  union  or  merger  of  their  properties  for  the 
joint  operation  of  their  lines  under  a  single  management. 
The  only  question  then  remaining  is  whether  or  not,  by 
the  unification  ordinance  and  the  agreement  which  was  en- 
tered into  by  the  railway  companies  pursuant  to  the  require- 
ments of  that  ordinance,  a  combination  for  joint  operation 
of  the  various  street  railway  lines  in  the  city  of  Chicago 
under  a  single  management  has  been  legally  effected. 

The  ordinance,  containing,  as  it  does,  the  agreement 
which  was  subsequently  entered  into  by  the  companies,  dis- 
closes the  complete  plan  and  scheme  of  the  unification  or 
combination  of  the  properties  of  the  railway  companies  for 
the  joint  operation  of  their  lines.  The  operating  agree- 
ment entered  into  is  not,  as  is  contended  by  appellant,  in 
purport  and  effect  an  assignment  or  transfer  by  the  street 
railway  companies  of  their  powers,  duties,  rights  or  privi- 
leges to  individuals.  The  only  purpose  of  the  ordinance 
is  to  effect  unified  operation  of  the  surface  street  railways 
in  the  city  of  Chicago.  The  integrity  of  the  defendant 
railway  companies  is  not  in  anywise  impaired,  and  by  the 
express  terms  of  the  ordinance  the  responsibility  rests  upon 
the  respective  companies  to  operate  their  lines  of  railway 
and  in  every  respect  comply  with  the  various  ordinances 
applicable  to  them.  Under  the  agreement  entered  into  the 
railway  companies  continue  to  operate  their  lines,  the  mem- 
bers of  the  board  of  operation  being  simply  the  agents  or 
servants  employed  to  manage  the  affairs  of  the  respective 
companies  and  to  carry  out  the  details  of  the  joint  opera- 
tion of  the  lines.  It  is  not  expected  or  required  that  the 
directors  of  any  large  corporation  shall  personally  attend 
to  "all  the  details  of  its  management.  It  is  the  universal 
practice  to  employ  various  managers,  agents  and  servants 
to  attend  to  details  of  operation.    The  corporation  thereby 
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is  relieved  of  none  of  its  responsibilities  and  is  none  the 
less  exercising  its  powers  under  its  charter.  The  record 
does  not  disclose  any  agreement  or  contract  of  employment 
entered  into  between  the  companies  and  the  members  of 
the  board  of  operation.  The  operating  agreement,  how- 
ever, provides  in  detail  for  the  method  of  selecting  the 
members  of  the  board  and  their  powers  and  duties  and 
discloses  the  whole  relationship  between  the  board  and  the 
companies,  with  the  exception  of  the  compensation  to  be 
paid  to  the  members  of  the  board  for  their  services.  We 
do  riot  perceive  wherein  this  agreement  differs  in  any  es- 
sential particular  from  an  ordinary  agreement  entered  into 
for  the  establishment  of  the  relationship  of  principal  and 
agent  or  employer  and  employee.  The  members  of  the 
board  of  operation  have  no  interest  in  the  operation  of  the 
street  railway  properties  except  that  of  employees  of  the 
companies.  They  do  not  participate  in  the  profits  earned 
by  the  operation  of  the  various  street  railways  and  have 
no  personal  interest  in  such  operation.  The  respective  com- 
panies have  in  nowise  lessened  their  responsibility  to  the 
city  or  to  the  public  by  reason  of  entering  into  the  operat- 
ing agreement,  but  are  still  responsible  for  any  failure  to 
comply  with  the  laws  of  the  State  or  any  ordinance  of  the 
city  of  Chicago  and  for  every  act  of  the  board  in  the  op- 
eration of  their  lines  and  of  the  various  employees  who 
work  under  the  direction  of  the  board  of  operation.  The 
ordinance  does  not  profess  to  make  any  grant  to  any  in- 
dividual or  company  of  individuals.  The  purport  and  ef- 
fect of  the  ordinance,  and  of  the  operating  agreement  which 
it  contains,  are  to  require  the  Chicago  Railways  Company 
and  the  Chicago  City  Railway  Company,  for  itself  and  its 
two  subsidiary  companies,  to  employ  their  servants  in  such 
a  manner  that  the  properties  of  the  respective  companies 
can  be  jointly  operated  for  the  mutual  benefit  of  the  pub- 
lic and  the  companies  themselves,  and  under  the  holding 
in  Venner  v.  Chicago  City  Railway  Co.  supra,  the  city  had 
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the  right  to  make  such  a  demand  of  the  railway  compa- 
nies, and  they  in  turn  had  the  right  to  enter  into  such  an 
agreement. 

The  testimony  of  L.  A.  Busby  given  in  the  municipal 
court  of  Chicago  in  a  case  there  pending  against  one  of 
the  companies  which  had  entered  into  this  agreement  is. 
relied  upon  as  showing  that  by  the  construction  the  com- 
panies and  board  of  operation  plaiced  upon  the  unification 
ordinance  and  the  operating  agreement  the  respective  com- 
panies had  ceased  to  operate  under  their  charters  and  that 
the  operation  of  their  respective  lines  had  been  transferred 
to  individuals.  Assuming  that  Busby  spoke  for  the  mem- 
bers of  the  board  of  operation  and  the  respective  street 
railway  companies  in  the  giving  of  this  testimony,  we  do 
not  think  it  will  bear  the  interpretation  given  it  by  appel- 
lant. In  making  this  statement  Busby  gave  a  fair  inter- 
pretation of  the  effect  of  the  provisions  of  the  operating 
agreement.  Under  that  agreement  the  properties  of  the  re- 
spective companies  are  to  be  operated  absolutely  by  the 
board  of  operation,  and  the  respective  companies,  through 
their  boards  of  directors  and  other  officers,  have  nothing 
whatever  to  do  with  the  details  of  the  management,  and 
the  board  of  operation  is  solely  responsible  for  the  opera- 
tion of  the  respective  lines  of  street  railways  in  the  city 
of  Chicago,. in  the  sense  that  they  have  entire  charge  of 
the  details  for  the  operation.  As  above  stated,  the  respec- 
tive companies  are  responsible  for  the  conduct  of  the  board 
of  operation  in  its  operation  of  their  properties.  They 
select  the  members  of  this  board  and  are  responsible  for 
their  every  act.  While  that  question  is  not  involved,  in 
case  any  member  of  the  board  of  operation  should  exceed 
his  powers  or  become  derelict  in  his  duty,  the  company  ap- 
pointing would  no  doubt  have  the  power  to  discharge  him 
from  its  employment  and  appoint  another  in  his  stead. 

By  one  of  the  affidavits  it  appears  that  in  a  number 
of  suits  brought  in  the  city  of  Chicago  the  sole  defendant 
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has  been  designated  as  the  "Chicago  Surface  Lines,"  and 
that  the  Chicago  Surface  Lines  has  also  been  designated  as 
a  defendant  jointly  with  one  or  more  of  the  companies 
which  are  parties  to  the  operating  agreement.  In  several 
instances  where  the  Chicago  Surface  Lines  was  the  sole 
•  party  defendant  the  attorneys  employed  by  the  board  of  op- 
eration have  entered  the  appearance  of  the  defendant,  and 
in  at  least  one  instance  the  cause  proceeded  to  judgment. 
It  is  contended  that  by  thus  appearing  in  court  and  de- 
fending cases  under  the  name  of  the  Chicago  Surface  Lines 
which  should  properly  have  been  brought  against  some  one 
or  more  of  the  street  railway  companies,  the  individuals 
composing  the  board  of  operation  are  acting  as  a  corpora- 
tion and  are  exercising  privileges  which  can  only  be  granted 
to  and  exercised  by  a  corporation.  That  the  title  "Chicago 
Surface  Lines"  is  simply  the  name  or  designation  given 
to  the  combined  properties  of  the  respective  street  railway 
companies  is  apparent.  This  is  a  title  or  designation  of 
convenience  and  one  which  the  respective  companies  have 
a  perfect  right  to  use  in  referring  to  their  joint  property. 
A  suit  brought  against  the  Chicago  Surface  Lines,  although 
service  may  be  had  upon  the  proper  officers  of  some  one 
or  more  of  the  street  railway  companies,  is  ineffective  as 
against  any  of  the  companies  which  are  parties  to  the  op- 
erating agreement.  The  mere  fact  that  those  having  in 
charge  the  operation  of  the  properties  of  these  railway 
companies  did  not  see  fit  to  take  advantage  of  the  failure 
to  name  proper  parties  defendant  would  not,  in  itself,  es- 
tablish the  fact  that  the  board  of  operation  was  attempting 
to  exercise  the  privileges  of  a  corporation. 

The  petition  did  not  disclose  probable  cause  for  grant- 
ing leave  to  file  the  information,  and  the  judgment  of  the 
superior  court  is  affirmed.  Judgment  affirmed. 
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Amurt  Schaffner,  Admr.,  Defendant  in  Error,  vs.  The 
C.  F.  Massey  Company,  Plaintiff  in  Error. 

Opinion  filed  October  2/,  ipi^— Rehearing  denied  Dec,  10,  ipis. 

1.  Negugence — when  contributory  negligence  should  not  be  im- 
puted to  servant  in  obeying  maste/s  order.  Where  a  servant  un- 
dertakes a  dangerous  task  at  the  order  of  the  master  without  know- 
ing of  the  danger,  contributory  negligence  should  not  be  imputed 
to  him  unless  the  danger  was  so  obvious  and  patent  that  no  person 
of  ordinary  prudence  would  have  undertaken  the  task. 

2.  Same — what  knowledge  of  dangerous  paint  is  necessary  to 
charge  contributory  negligence  in  its  use.  The  mere  fact  that  a 
servant  knows  that  fumes  are  given  off  by  a  certain  paint  will  not 
charge  him  with  contributory  negligence  or  with  having  assumed 
the  risk  in  using  the  paint,  unless  he  knows  also,  or  by  the  exer- 
cise of  ordinary  care  and  prudence  should  have  known,  the  poison- 
ous and  dangerous  nature  of  the  fumes. 

3.  Same — direct  and  positive  testimony  is  not  needed  to  show 
due  care.  The  exercise  of  due  care  by  the  deceased  for  his  own 
safety  need  not  be  established  by  the  direct  and  positive  testimony 
of  the  plaintiff  but  may  be  inferred  from  all  the  facts  and  circum- 
stances shown  to  exist  prior  to  and  at  the  time  of  the  injury. 

4.  Same — when  there  is  no  question  of  assumed  risk.  Where 
the  evidence  shows  the  deceased  servant  had  never  before  done  any 
work  of  the  kind  in  which  he  was  engaged  when  he  met  his  death 
and  that  he  was  not  warned  of  the  danger  incident  to  and  to  be  in- 
curred in  doing  such  work  there  is  no  question  of  assumed  risk  in 
the  case,  and  instructions  on  that  question  may  be  properly  refused. 

5.  Master  and  servant — duty  of  master  to  warn  of  latent  dan- 
ger. A  servant  working  under  the  specific  directions  of  the  master 
has  a  right  to  assume  that  he  will  not  be  exposed  to  latent  and 
unusual  perils  without  warning,  and  has  a  right,  in  the  absence  of 
warning  or  notice,  to  rest  upon  the  implied  assurance  that  there 
is  no  danger. 

6.  Same — when  master  is  liable  although  servant  knew  some- 
thing of  danger.  Although  the  servant  has  some  knowledge  of  at- 
tendant danger,  the  master  will  be  liable  if,  in  obeying  the  order, 
the  servant  acts  with  the  degree  of  prudence  which  an  ordinarily 
prudent  man  would  exercise  under  the  circumstances. 

7.  Same — the  master  cannot  plead  ignorance  as  to  character  of 
materials  used.  The  master  cannot  screen  himself  from  liability 
by  the  lack  of  knowledge  of  the  danger  in  using  materials  and 
appliances  furnished  by  himself  for  his  business,  and  the  law  will 
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imply  notice  of  any  defects  which  by  the  exercise  of  ordinary  care 
might  have  been  discovered  and  become  known  to  the  master. 

8.  Damages — proper  instruction  as  to  damages  for  wrongful 
death  when  evidence  shows  where  deceased's  earnings  went.  An 
instruction  authorizing  the  jury,  in  assessing  damages  for  wrong- 
ful death,  to  "take  into  consideration  whatever  you  may  believe, 
from  the  evidence,  the  next  of  kin  might  have  reasonably  expected, 
in  a  pecuniary  way,  from  the  continued  life  of  the  intestate,"  does 
not  authorize  considering  the  claims  of  brothers  and  sisters  and 
collateral  heirs,  where  the  only  evidence  upon  the  question  was  that 
the  deceased  had  always  given  his  earnings  to  his  mother. 

9.  Appeals  and  errors — how  far  court  may  go  in  admonishing 
witnesses.  It  is  only  when  the  remarks  of  the  trial  court  in  ad- 
monishing witnesses  to  answer  questions  put  to  them  by  counsel 
are  unnecessarily  severe  and  such  as  to  cause  prejudice  in  the 
minds  of  the  jurors  that  they  constitute  ground  for  reversal  of 
the  judgment. 

Writ  of  Error  to  the  Appellate  Court  for  the  First 
District; — ^heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county ;  the  Hon.  Adeix>r  J.  Petit,  Judge, 
presiding. 

Holt,  Cutting  &  Sidley,  for  plaintiff  in  error. 

Francis  X.  Busch,  and  Jarold  Svoboda,  for  defend- 
ant in  error. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court : 

Defendant  in  error,  Albert  Schaffner,  administrator  of 
the  estate  of  Frank  Kosatka,  deceased,  brought  suit  in  the 
circuit  court  of  Cook  county  against  plaintiff  in  error,  the 
C.  F.  Massey  Company,  to  recover  damages  for  negligently 
causing  the  death  of  Kosatka  while  in  its  employ. 

The  declaration  consisted  of  three  counts.  Each  count 
charged  that  plaintiff  in  error  furnished  the  deceased  with  a 
certain  paint  with  which  to  paint  the  inside  of  certain  bat- 
tery wells,  which  it  knew,  or  in  the  exercise  of  ordinary  care 
should  have  known,  contained  substances  that  gave  off  pois- 
onous gases  dangerous  to  life  if  confined  in  a  narrow  space 
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without  outside  air,  and  that  the  deceased  did  not  know  of 
or  appreciate  the  danger  to  which  he  was  thus  exposed  in 
working  in  battery  wells  with  such  paint.  The  specific  neg- 
ligence charged  in  the  first  count  was  in  directing  the  de- 
ceased to  paint  the  insides  of  battery  wells  with  such  paint, 
where  the  fumes  would  be  confined  without  fresh  air;  in 
the  second  count,  the  failure  to  warn  the  deceased  of  the 
poisonous  nature  of  the  gas  given  off  by  the  paint  and  the 
danger  of  being  poisoned  by  the  fumes  from  the  same ;  and 
in  the  third  count,  the  failure  to  make  reasonable  rules  and 
regulations  to  protect  the  deceased  after  sending  him  into 
the  battery  well,  and  such  rules  and  regulations  as  would 
enable  him  to  notify  a  person  on  the  outside  of  his  condi- 
tion in  case  he  should  be  overcome  by  the  fumes  from  such 
paint.  A  plea  of  general  issue  was  filed  to  the  declaration 
and  the  cause  proceeded  to  trial  before  a  jury,  resulting  in 
a  verdict  and  judgment  for  defendant  in  error  for  $5000. 
On  appeal  to  the  Appellate  Court  for  the  First  District  the 
judgment  of  the  circuit  court  was  affirmed.  A  writ  of  cer- 
Horari  was  allowed  by  this  court,  and  the  record  is  now  in 
this  court  pursuant  to  the  mandate  of  such  writ. 

The  grounds  urged  for  a  reversal  of  the  judgment  are, 
a  lack  of  proof  that  the  deceased  was  in  the  exercise  of  due 
care  for  his  own  safety  at  the  time  of  his  injury,  the  giving 
of  improper  instructions  and  the  refusal  to  give  proper  in- 
structions, and  improper  remarks  made  by  the  court  in  the 
course  of  the  trial. 

Plaintiff  in  error  is  engaged  in  the  manufacture  of  con- 
crete battery  wells  used  in  the  signal  service  of  railroads. 
These  wells  are  cylindrical  in  form  and  resemble  a  large 
milk  bottle  in  shape.  They  are  about  four  feet  ten  inches  in 
diameter,  with  perpendicular  walls  five  feet  five  inches  high. 
Extending  on  above  this  is  a  shoulder  about  ten  inches  in 
height,  which  tapers  inward,  and  still  above  this  is  the  neck 
of  the  well,  eighteen  inches  in  height.  The  opening  in  the 
top  is  from  twenty-eight  to  thirty  inches  in  diameter.    There 
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is  another  opening,  two  and  one-half  inches  in  diameter, 
in  the  side  of  the  neck,  extending  downward  into  the  well, 
through  which  the  electric  wires  will  pass  into  the  well.  The 
tops  of  the  wells  were  enclosed  with  hinged  covers  made  of 
wood  and  covered  with  galvanized  iron.  The  wells  are  lined 
with  asphaltum  felt.  The  insides  were  not  painted  except 
for  but  one  company,  the  Pennsylvania  Railroad  Company, 
which  required  the  bottoms  to  be  painted  with  asphaltum 
paint, — a  black  paint  commonly  used  in  painting  iron  work, 
such  as  bridges,  fire-escapes,  etc.  The  base  of  the  paint  is 
gilsonite,  a  mineral  substance,  and  was  purchased  by  the 
barrel,  and  was  so  thick  that  it  had  to  be  thinned  down  with 
gasoline  or  benzine  before  using.  The  evidence  shows  that 
a  paint  such  as  this  gives  off  fumes,  which,  when  used  in  a 
receptacle  such  as  a  battery  well,  where  the  fumes  are  con- 
fined and  not  allowed  to  mix  with  fresh  air,  are  poisonous 
and  dangerous  to  human  life.  The  deceased  was  between 
eighteen  and  nineteen  years  of  age  and  had  been  employed 
by  plaintiff  in  error  on  two  different  occasions.  His  last  em- 
ployment was  during  the  four  or  five  months  immediately 
preceding  his  death.  During  this  time  his  work  had  con- 
sisted in  putting  covers  on  the  battery  boxes  and  painting 
the  same.  Up  to  the  time  he  went  into  the  battery  well  in 
question  he  had  never  painted  on  the  inside  of  any  of  the 
wells  or  been  warned  of  the  danger  of  being  overcome  by 
the  fumes  of  the  paint  in  using  it  on  the  inside  of  battery 
wells,  where  the  fumes  given  off  would  be  confined  in  a  nar- 
row space  without  fresh  air.  On  the  afternoon  of  August 
II,  1912,  the  deceased,  while  working  as  a  painter  in  the 
shop  of  plaintiff  in  error,  went  into  one  of  these  wells  by 
means  of  a  ladder  and  proceeded  to  paint  the  inside  of  the 
well.  Whether  or  not  he  did  so  under  specific  orders  of  the 
foreman  was  a  disputed  question  of  fact  on  the  trial.  The 
proof,  however,  on  this  question  is  clear  that  he  did  have 
some  talk  with  the  foreman  about  painting  the  inside  of  the 
battery  well,  and  that  he  thereafter  went  to  the  paint  bar* 
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rel,  filled  a  can  with  paint,  mixed  with  it  some  gasoline  and 
walked  to  the  battery  well,  where  he  was  last  seen  alive  with 
his  hand  on  a  ladder  leaning  against  the  well.  About  seven 
o'clock  the  next  morning  he  was  found  dead  in  this  well. 
The  entire  walls  of  the  well  had  recently  been  painted  and 
the  empty  pail  and  brush  lay  overturned  at  the  bottom  of 
the  well.  The  bottom  of  the  well  had  not  been  painted.  It 
is  not  disputed  that  death  was  from  asphyxiation,  caused  by 
the  gasoline  fumes  given  off  by  the  paint,  or  that  the  de- 
ceased was  not  warned  of  the  poisonous  nature  of  the  fumes 
given  off  by  such  paint  when  confined  in  a  narrow  space 
such  as  a  battery  well. 

The  question  as  to  whether  or  not  the  deceased  was  or- 
dered to  go  into  the  well,  and  the  character  of  such  order, 
was  a  controverted  question  of  fact  on  the  trial,  which  is 
settled  against  the  contention  of  plaintiff  in  error  by  the 
verdict  of  the  jury  and  the  judgment  of  the  Appellate  Court 
affirming  the  judgment  of  the  trial  court.  (Mills  v.  iMr- 
rance,  217  111.  446;  Deel  v.  Heiligenstein^  244  id.  239;  BuU 
lis  V.  City  of  Chicago,  235  id.  472 ;  Dukeman  v.  Cleveland, 
Cincinnati,  Chicago  and  St,  Louis  Railroad  Co.  237  id.  104; 
Tebow  V.  Wiggins  Ferry  Co,  241  id.  582.)  Therefore,  so 
far  as  this  question  is  concerned,  it  must  be  assumed  that 
in  going  into  the  well  the  deceased  did  so  under  the  orders 
of  the  plaintiff  in  error. 

It  is  insisted  that  the  evidence  fails  to  show  that  the 
deceased  was  in  the  exercise  of  due  care  for  his  own  safety 
at  the  time  he  was  killed.  This  contention  is  based  upon 
the  facts  that  no  one  saw  him  after  he  went  into  the  bat- 
tery well  and  that  there  was  testimony  tending  to  show  that 
only  the  bottom  of  the  well  was  to  be  painted,  which  re- 
quired but  a  few  minutes,  and  that  in  painting  the  sides  of 
the  well  the  deceased  did  what  he  was  not  directed  to  do, 
and  remained  in  the  well  a  much  longer  time  than  was  nec- 
essary or  was  contemplated  by  his  superiors  in  performing 
the  work  it  was  intended  he  should  do.    From  this  it  is 
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argued  the  deceased  was  guilty  of  contributory  negligence 
of  such  a  character  as  to  bar  the  cause  of  action  for  his 
death.  There  is  a  conflict  in  the  evidence  as  to  whether  or 
not  the  bottoms  and  sides  of  the  wells  or  only  the  bottoms 
were  usually  painted,  and  also  as  to  the  nature  of  the  order 
given  to  the  deceased.  The  determination  of  this  question 
was  for  the  jury.  Their  decision  of  it  is  not  open  for  re- 
view in  this  court.  (Chicago  City  Railway  Co,  v.  McDon- 
ongh,  221  111.  69.)  There  is  also  evidence  tending  to  show 
that  it  would  take  anywhere  from  eleven  to  thirty  minutes 
to  paint  the  bottom  of  a  well,  and  that  if  the  sides  were  also 
painted  it  would  necessarily  take  a  much  longer  time,  and 
that  the  harmful  effects  of  such  fumes  might  be  felt  in  a 
very  few  minutes  by  one  working  in  such  an  enclosed  space, 
the  length  of  such  time  depending  to  a  large  extent  upon 
the  thickness  of  the  paint  mixture  being  used.  The  thin- 
ner the  mixture  the  more  gasoline  would  be  used  and  the 
amount  of  gas  given  off  in  painting  a  given  space  would 
be  greater.  If  the  jury  believed  the  sides  as  well  as  the 
bottoms  of  the  wells  were  frequently  painted,  and  that  the 
deceased  was  directed  by  the  foreman  to  paint  the  "inside 
of  the  well,"  as  he  attempted  to  do,  (and  the  evidence  on 
the  part  of  the  defendant  in  error  fully  warranted  them  in 
so  believing,)  they  were  clearly  right  in  finding  that  con- 
tributory negligence  could  not  be  imputed  to  deceased  for 
attempting  to  execute  such  order,  unless  the  danger  was  so 
obvious  and  patent  that  no  person  of  ordinary  prudence 
would  have  undertaken  the  work.  {Western  Stone  Co,  v. 
Muscial,  196  111.  382;  Hartrich  v.  Hazves,  202  id.  334.) 
The  evidence  further  shows  the  deceased  had  no  experience 
in  painting  the  insides  of  the  wells  and  was  not  warned  of 
the  danger  to  which  he  would  be  exposed  in  so  doing,  and 
as  his  previous  use  of  this  paint  had  always  been  in  the 
open  air,  where  the  fumes  were  not  confined  or  their  harm- 
ful effects  felt,  it  may  well  be  assumed  that  his  previous 
experience  with  it  was  such  as  to  lead  him  to  believe,  even 
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had  he  noticed  the  fumes  were  stronger  while  painting  the 
inside  of  the  well,  that  they  were  not  such  as  to  render 
them  dangerous  to  life  or  injurious  to  his  health.  The  de- 
ceased is  not  chargeable  with  contributory  negligence  or 
with  having  assumed  the  risk  merely  because  he  knew  that 
fumes  were  given  off  by  the  paint,  unless  he  also  knew,  or 
by  the  exercise  of  ordinary  care  and  prudence  should  have 
known,  the  poisonous  and  dangerous  nature  of  such  fumes. 
(Hartrich  v.  Hawes,  supra.)  In  this  case  the  danger  to 
which  the  deceased  was  thus  exposed  was  not  open  and  ob- 
vious and  one  of  which  he  was  aware.  It  was  latent  and 
one  of  which  he  was  not  warned.  He  was  working  under 
the  specific  directions  of  his  master,  and  had  a  right  to  as- 
sume that  he  would  not  be  exposed  to  unusual  perils  with- 
out warning,  and  had  a  right  to  rest  upon  the  implied 
assurance,  in  the  absence  of  warning,  that  there  was  no 
danger.  Chicago  Edison  Co,  v.  Moren,  185  111.  571 ;  Hart- 
rich  V.  Hawes,  supra. 

In  Illinois  Steel  Co.  v.  Schymanowski,  162  111.  447,  the 
rule  as  to  the  master's  liability  under  such  circumstances 
is  well  stated,  as  follows  (p.  459) :  "In  the  next  place,  a 
master  is  liable  to  a  servant  when  he  orders  the  latter  to 
perform  a  dangerous  work,  unless  the  danger  is  so  imminent 
that  no  man  of  ordinary  prudence  would  incur  it.  Even 
if  the  servant  has  some  knowledge  of  attendant  danger,  his 
right  of  recovery  will  not  be  defeated,  if,  in  obeying  the 
order,  he  acts  with  the  degree  of  prudence  which  an  ordi- 
narily prudent  man  would  exercise  under  the  circumstances. 
When  the  master  orders  the  servant  to  perform  his  work, 
the  latter  has  a  right  to  assume  that  the  former,  with  his 
superior  knowledge  of  the  facts,  would  not  expose  him  to 
unnecessary  perils.  The  servant  has  a  right  to  rest  upon  the 
assurance  that  there  is  no  danger,  which  is  implied  by  such 
an  order.  The  master  and  servant  are  not  altogether  upon 
a  footing  of  equality.  The  primary  duty  of  the  latter  is 
obedience,  and  he  cannot  be  charged  with  negligence  in  obey- 
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ing  an  order  of  the  master  unless  he  acts  recklessly  in  so 
obeying.  Whether  he  acted  thus  recklessly  in  obeying  his 
master's  order,  or  whether  he  acted  as  a  reasonably  prudent 
person  should  act,  are  questions  of  fact  to  be  determined 
by  the  jury.  (Anderson  Pressed  Brick  Co,  v.  Sobkowiak, 
148  111.  573;  National  Syrup  Co,  v.  Carlson,  155  id.  210; 
Keegan  v.  Kavanaugh,  62  Mo.  230;  Aldridge  v.  Midland 
Blast  Furnace  Co,  78  id.  565 ;  Perren  v.  Old  Colony  Rail- 
road Co,  143  Mass.  197;  City  of  Lebanon  v.  McCoy,  40 
N.  E.  Rep.  700;  B,  &  O.  C.  R.  Co.  v.  Leathers,  40  id. 
1094;  Leev,  Woolsey,  109  Pa.  St.  124;  Mulcainesv.  City 
of  Janesville,  67  Wis.  24 ;  Kranz  v.  Railroad  Co,  123  N.  Y. 
I.)  These  questions  of  fact  are  settled  in  this  case  by  the 
judgment  of  the  Appellate  Court  affirming  that  of  the  trial 
court."  The  same  situation  is  presented  in  the  case  at  bar. 
As  to  the  question  of  proving  that  the  deceased  was  in 
the  exercise  of  due  care  for  his  own  safety  at  the  time  of 
the  accident,  there  were  no  eye-witnesses  as  to  what  he  did 
after  entering  the  battery  well  and  no  direct  evidence  as 
to  his  conduct  in  this  respect,  and  no  one  knows  what  he 
actually  did  after  entering  the  well  except  that  he  painted 
it  on  the  inside.  So  far  as  the  mechanical  means  were 
concerned,  he  had  placed  the  ladder  so  he  could  not  only  use 
it  as  a  means  of  entering  the  well,  but  also  so  that  he  could 
use  it  for  the  purpose  of  emerging  from  the  well  when  he 
had  finished  his  work.  So  far  as  his  conduct  is  known, — 
and  what  he  did  is  open  and  visible, — he  must  be  said  to 
have  exercised  due  care  for  his  own  safety.  While  the 
burden  of  proving  the  deceased  was  in  the  exercise  of  due 
care  for  his  own  safety  was  on  the  defendant  in  error,  that 
fact  need  not  be  established  by  direct  and  positive  testi- 
mony, but  may  be  inferred  from  all  the  facts  and  circum- 
stances shown  to  exist  prior  to  and  at  the  time  of  the  in- 
jury. On  the  evidence  in  this  record  we  cannot  say  that 
due  care  on  the  part  of  the  deceased  for  his  own  safety 
was  not  sufficiently  proved. 
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It  is  further  insisted  that  the  deceased  assumed  the  risk 
to  which  he  was  exposed,  and  that  the  court  erred  in  re- 
fusing to  give  the  23d,  25th  and  26th  instructions, — ^the  only 
instructions  tendered  by  plaintiff  in  error  on  the  question  of 
assumed  risk.  The  evidence  shows  the  deceased  had  never 
done  any  of  this  kind  of  work  before,  and  that  he  was 
not  warned  of  the  danger  incident  to  and  to  be  incurred 
in  doing  such  work.  There  was  evidence  tending  to  show 
that  the  deceased  was  working  pursuant  to  the  special  orders 
of  the  master,  and  unless  it  can  be  said  (which  we  deem 
it  cannot  be  in  this  case)  that  in  so  doing  he  acted  as  no 
reasonably  prudent  person  would  have  acted  under  like  cir- 
cumstances, he  cannot  be  said  to  h^ve  assumed  the  risk 
involved  in  carrying  out,  or  attempting  to  carry  out,  such 
order  of  the  master.  There  was  therefore  no  question  of 
assumed  risk  in  the  case,  and  the  instructions  on  that  ques- 
tion were  properly  refused.  Jacobsen  v.  Heywood  Rattan 
Co.  236  111.  570;  Postal  Telegraph  Co.  v.  Likes,  225  id. 
249 ;  Knox  v.  American  Rolling  Mill  Corp.  236  id.  437. 

The  contention  that  plaintiff  in  error  was  free  from 
negligence  because  its  general  manager  and  foreman  tes- 
tified that  he  did  not  know  that  the  use  of  such  paint  on 
the  inside  of  the  battery  wells  was  dangerous  is  without 
force.  The  evidence  shows  that  the  fumes  given  off  by  it 
when  confined  in  a  narrow  space  such  as  a  battery  well  are 
dangerous  to  human  life;  that  the  plaintiff  in  error  had 
been  using  this  paint  for  this  purpose  for  several  years,  and 
that  others  had  been  affected  by  the  fumes  from  the  paint. 
Its  dangerous  character,  when  so  used,  could  easily  have 
been  discovered  by  plaintiff  in  error  had  it  taken  the  pains 
to  investigate  the  subject.  It  was  the  duty  of  plaintiff  in 
error  to  know,  if  by  the  exercise  of  due  care  it  could  have 
known,  the  dangers  to  which  its  servants  were  or  would 
be  exposed  in  using  the  materials  and  appliances  furnished 
by  it  for  their  use.  As  to  such  matters  the  master  cannot 
screen  himself  from  liability  by  the  lack  of  knowledge  of 
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the  danger  in  using  such  materials  if  by  the  exercise  of 
due  care  the  danger  might  have  been  discovered  and  become 
known  to  him.  Under  such  circumstances  the  law  will  im- 
ply notice  of  any  defects  which  by  the  use  of  ordinary  care 
might  have  been  discovered  and  become  known  to  the  mas- 
ter. Whitney  &  Starr ette  Co,  v.  O'Rourke,  172  111.  177; 
Metcalf  Co.  v.  Nysted,  203  id.  333;  Missouri  Malleable 
Iron  Co,  V.  Dillon,  206  id.  145. 

The  refusal  of  instruction  No.  27  offered  by  plaintiff 
in  error  is  complained  of.  This  instruction  informed  the 
jury  that  in  order  to  recover  the  plaintiff  must  prove  his 
case  by  a  preponderance  or  greater  weight  of  evidence,  and 
if  the  evidence  for  the  defendant  was  more  convincing  than 
the  evidence  for  the  plaintiff,  or  if  the  evidence  was  equally 
balanced,  or  if  from  the  evidence  the  jury  were  unable  to 
say  which  side  has  offered  the  more  convincing  evidence, 
they  should  find  defendant  not  guilty.  Instruction  No.  i 
which  was  given  directed  the  jury  that  the  plaintiff  must 
prove  his  case  by  a  preponderance  of  the  evidence,  and  in- 
formed them  of  what  the  preponderance  of  evidence  con- 
sisted. Given  instruction  No.  10  also  instructed  the  jury 
as  to  what  was  meant  by  preponderance  of  the  evidence. 
We  think  the  subject  matter  of  the  refused  instruction  was 
sufficiently  covered  by  other  given  instructions,  so  it  was 
not  error  to  refuse  it.  Johr^on  v.  Royal  Neighbors,  253 
111.  570. 

It  is  further  insisted  that  the  court  erred  in  giving  the 
plaintiff's  third  instruction,  which  was  as  follows : 

"If  you  find  the  defendant  guilty  under  the  evidence 
and  the  instructions  of  the  court,  then  it  is  your  duty  to 
assess  the  plaintiff's  damages,  and  in  assessing  the  damages 
you  have  a  right  to  take  into  consideration  all  of  the  tes- 
timony, and  that  only,  bearing  upon  that  question,  and  al- 
low such  damages,  if  any,  as  you  may  deem  a  fair  and 
just  compensation  with  reference  to  the  pecuniary  injuries 
resulting  from  the  death  of  the  plaintiff's  intestate  to  his 
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next  of  kin;  and  in  estimating  the  plaintiff's  damages  you 
have  a  right  to  take  into  consideration  whatever  you  may 
believe,  from  the  evidence,  the  next  of  kin  might  have  rea- 
sonably expected,  in  a  pecuniary  way,  from  the  continued 
life  of  the  intestate." 

It  is  claimed  that  the  instruction  authorized  the  jury, 
in  fixing  the  damages,  to  consider  not  only  what  the  par- 
ents of  the  deceased  might  reasonably  have  expected  had 
he  lived,  but  also  what  his  adult  brothers  and  sisters  might 
have  expected,  or  to  find  substantial  damages  for  the  col- 
lateral heirs,  who  were  only  entitled  to  nominal  damages. 
We  do  not  so  regard  the  instruction.  By  its  language  the 
jury  are  expressly  limited  in  fixing  the  amount  of  damages, 
if  any,  to  that  amount,  only,  which  the  jury  believed  the 
evidence  showed  the  next  of  kin  might  reasonably  have 
expected  in  a  pecuniary  way.  The  only  evidence  upon  this 
question  was  that  he  had  always  given  his  earnings  to  his 
mother.  The  instruction  was  proper  under  the  holding  of 
this  court  in  City  of  Chicago  v.  Keefe,  1 14  111.  222,  Balti- 
more and  Ohio  Southwestern  Raihvay  Co.  v.  Then,  159  id. 
535,  and  other  cases. 

It  is  further  insisted  that  the  cause  should  be  reversed 
because  of  improper  conduct  of  the  court  and  counsel  in 
the  trial  of  the  case.  We  have  read  the  record  with  respect 
to  the  matters  complained  of,  and  while  it  appears  that 
during  the  progress  of  the  trial  the  court,  for  the  purpose, 
apparently,  of  expediting  the  trial,  was  unnecessarily  abrupt 
in  admonishing  counsel  and  certain  witnesses,  we  do  not 
think  the  remarks  complained  of  were  of  such  a  character 
as  to  require  a  reversal  of  the  judgment  on  those  grounds. 
A  witness  was  asked  a  hypothetical  question,  and  it  devel- 
oped on  cross-examination  that  the  witness  had  based  his 
answer  on  what  he  had  actually  observed  at  the  plant  of 
plaintiff  in  error  instead  of  the  conditions  assumed  in  the 
hypothetical  question.     The  court  struck  his  answer,  but 
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later  allowed  the  witness  to  change  his  testimony  when  he 
stated  his  answer  was  not  based  on  what  he  had  observed. 

While  there  is  some  warrant  for  the  contention  that  the 
conduct  of  the  court  during  the  trial  might  be  construed  as 
indicating  hostility  toward  certain  of  plaintiff  in  error's  wit- 
nesses, still,  when  all  of  the  circumstances  are  considered 
under  which  the  remarks  were  made,  we  think  they  were 
not  so  understood  by  the  jury  nor  was  the  cause  of  plain- 
tiff in  error  prejudiced  thereby.  Other  remarks  complained 
of  were  made  in  chambers,  out  of  the  hearing  of  the  jury, 
and,  of  course,  could  not  have  had  any  such  effect.  The 
trial  court  in  the  matter  of  the  conduct  of  the  trial  must 
necessarily  be  allowed  a  wide  discretion  in  admonishing  wit- 
nesses to  answer  the  questions  put  to  them  and  in  compell- 
ing obedience  to  its  rulings  made  during  the  course  of  the 
trial.  It  is  only  when  the  remarks  of  the  trial  court  of  that 
character  are  unnecessarily  severe  and  such  as  are  liable  to 
cause  prejudice  in  the  minds  of  the  jury  that  they  consti- 
tute ground  for  a  reversal  of  the  judgment  in  this  court. 
We.  think  the  remarks  of  the  court  in  question  were  not  of 
such  a  character. 

Finding  no  reversible  error  in  the  record  the  judgments 
of  the  circuit  and  Appellate  Courts  will  be  affirmed. 

Judgment  affirmed. 


Henry  Kolmer,  Appellee,  vs.  Stephen  A.  Miles  et  aJ. 

Appellants. 

Opinion  filed  October  2^,  1^15 — Rehearing  denied  Dec,  p,  1915, 

1.  Partition — partition  decree  should  not  decree  mortgage  lien 
on  property  not  covered  thereby.  It  is  error  in  a  partition  pro- 
ceeding to  decree  a  mortgage  lien  upon  all  of  the  property  sought 
to  be  partitioned  where  one  tract  of  the  land  is  not  covered  by 
the  mortgage. 

2.  The  other  questions  involved  are  controlled  by  the  decision 
in  Kolmer  v.  Miles,  {ante,  p.  20.) 
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Appeai.  from  the  Circuit  Court  of  Monroe  county ;  the 
Hon.  George  A.  Crow,  Judge,  presiding. 

B.  R.  Burroughs,  Joseph  W.  Rickert,  and  Brown- 
RiGG  &  Mason,  (E.  E.  Scpnepp,  guardian  ad  litem,)  for 
appellants. 

Chari.es  Morrison,  and  Turner  &  Holder,  for  ap- 
pellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

This  was  a  suit  for  the  partition  of  a  part  of  the  lands 
devised  by  the  will  of  Stephen  W.  Miles  to  his  wife  and 
children.  It  involves  the  same  question  of  the  construc- 
tion of  the  will  of  Stephen  W.  Miles  as  was  involved  in 
the  case  of  Kolmer  v.  Miles,  {ante,  p.  20.)  In  accordance 
with  the  decision  in  that  case  the  estate  devised  to  the" 
children  of  Stephen  W.  Miles  must  be  held  to  be  a  life  es- 
tate, with  remainder  in  fee  simple  to  Stephen  W^  Miles' 
grandchildren. 

There  is  one  other  point  in  this  case.  Philip  M.  Gund- 
lach  holds  a  mortgage  lien  which  the  decree  found  covered 
the  interest  of  Stephen  A.  Miles,  Horine  Miles,  Edward 
D.  Miles  and  Lenore  Gibler  in  all  the  property  sought  to 
be  partitioned.  This  was  erroneous,  because  the  land  de- 
scribed in  the  mortgage  does  not  include  one  tract  of 
29.34  acres  of  the  land  described  in  the  bill  and  sought 
to  be  partitioned  but  covers  only  the  other  four  tracts. 

The  decree  is  reversed  and  the  cause  remanded,  with 
directions  to  enter  a  decree  in  accordance  with  the  views 
herein  expressed. 

Reversed  and  remanded,  with  directions. 
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Clara  Amalia  Meldahl  et  al.  Appellants,  vs.  C.  Edgar 
Wallace,  Appellee. 

Opinion  filed  October  2y,  1^15 — Rehearing  denied  Dec.  10,  /p/5. 

1.  Deeds — when  trustees  cannot  dispute  the  validity  of  a  deed. 
Where  a  deed  is  made  to  the  grantor's  daughters  conveying  the 
grantor's  estate  to  them  as  trustees  and  they  accept  the  trust  in 
writing,  they  are  not  entitled  to  thereafter  dispute  the  validity  of 
the  deed  on  the  ground  that  the  grantor  was  mentally  incompetent. 

2.  Same — ratification  may  cure  insufficiency  of  power  of  attor- 
ney.  Even  though  the  powef  of  attorney  under  which  an  accept- 
ance by  one  of  the  trustees  in  a  trust  deed  was  signed  may  not  have 
been  sufficiently  broad  in  its  terms  to  authorize  the  acceptance,  yet 
if  the  trustee  thereafter  ratifies  the  deed  by  acting  thereunder  she 
cannot  dispute  the  validity  of  the  deed. 

3.  Same — what  is  sufficient  delivery  of  stocks  and  bonds.  Stocks 
and  securities  conveyed  by  deed  are  sufficiently  delivered  where  the 
grantees  went  with  the  grantor  to  the  safety  deposit  company  and 
deposited  the  stocks  and  securities  in  a  box  under  a  signed  agree- 
ment that  the  box  could  only  be  opened  by  the  grantor  when  ac- 
companied by  two  of  the  three  grantees  but  could  be  opened  by  any 
two  of  the  grantees;  and  the  delivery  is  not  affected  by  the  fact 
that  the  grantor  kept  both  keys  to  the  box  for  some  time  before 
she  gave  one  of  them  to  the  grantees. 

4.  Same — vested  remainder  defined.  A  vested  remainder  is  one 
that  throughout  its  continuance  gives  to  the  remainder-man  or  his 
heirs  the  right  to  the  immediate  possession,  whenever  and  however 
the  preceding  estate  may  determine,  and  there  must  be  some  cer- 
tain person  in  being  and  ascertained  who  answers  the  description 
of  remainder-man  at  some  time  during  the  continuance  of  the  par- 
ticular estate  and  not  merely  at  the  time  fixed  for  its  termination^ 

5.  Same — contingent  remainder  defined.  A  contingent  remain- 
der is  one  which  is  limited  by  the  instrument  creating  it  either  to  a 
person  not  yet  ascertained  or  not  yet  in  being  or  so  as  to  depend 
upon  a  dubious  and  uncertain  event,  the  uncertainty  not  being 
whether  the  remainder-man  will  ever  enjoy  the  estate  but  whether 
there  will  ever  be  a  right  to  such  enjoyment. 

6.  Same — the  law  favors  vesting  of  estates  but  will  not  override 
donor's  intention.  The  law,  having  regard  to  the  public  welfare, 
is  inclined  to  regard  an  estate  as  vested  and  thereby  profnote  the 
free  transfer  of  property,  but  it  will  not  override  the  intention  of 
the  donor  as  expressed  in  the  instrument. 
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7.  Same — remainder  may  he  contingent  though  event  determin- 
ing the  preceding  estate  is  certain.  Even  though  the  event  which 
is  to  determine  the  preceding  estate, — the  death  of  the  grantor, — 
is  certain  to  occur,  yet  the  remainder  is  contingent  if  the  persons 
who  are  to  succeed  to  the  estate  in  remainder  are  not  ascertained. 

8.  Same — when  a  remainder  created  by  a  deed  is  contingent. 
A  deed  conveying  all  of  the  grantor's  estate  to  her  three  named 
daughters  and  the  survivors  of  them,  in  trust,  to  hold  the  title  dur- 

.  ing  the  grantor's  life  and  at  her  death  to  divide  the  property  equally 
among  themselves,  and  make  conveyances,  if  a  division  is  agreed 
upon,  or  through  commissioners  appointed  by  the  court,  creates  a 
contingent  remainder  in  the  daughters,  where  it  is  further  provided 
that  each  daughter  shall  have  power  to  will  or  devise  her  respec- 
tive share,  and  in  case  of  the  death  of  any  daughter,  intestate,  be- 
fore the  grantor's  death,  then  the  children  of  such  deceased  daugh- 
ter shall  take  the  parent's  share,  and  if  she  leaves  a  husband,  the 
latter  shall  have  the  same  use  of  the  property,  both  real  and  per- 
sonal, as  he  would  have  under  the  statutes  of  Illinois;  and  under 
such  deed  the  husband  of  a  daughter  whose  .death  has  occurred  in 
the  lifetime  of  the  grantor  does  not  take  as  heir  but  takes  under 
the  terms  of  the  deed,  as  surviving  husband. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Marcus  Kavanagh,  Judge,  presiding. 

Hugh  O'Neill,  and  John  S.  Hummer,  for  appellants. 

James  D.  Wallace,  and  William  H.  Gruver,  (Wil- 
liam Karr  Steele,  of  counsel,)  for  appellee. 

Mr.  Justice  Cartwright  .delivered  the  opinion  of  the 
court : 

This  is  an  appeal  by  Clara  4^malia  Meldahl  and  Alice 
Eline  T.  West  from  a  decree  entered  in  the  superior  court 
of  Cook  county  construing  a  deed  made  by  Eline  T.  John- 
son to  her  three  daughters,  Clara  Amalia  Meldahl,  Alice 
Eline  T.  West  and  Olga  Therese  Wallace,  and  ordering  a 
partition  of  the  real  estate  and  a  division  of  the  personal 
property  therein  described.  Olga  Therese  Wallace  died  be- 
fore her  mother,  who  was  life  tenant  of  the  property,  leav- 
ing C.  Edgar  Wallace,  her  husband,  surviving  her,  who 
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was  appointed  administrator  of  her  estate,  and  the  contro- 
versy was  between  him  and  the  surviving  daughters,  Clara 
Amalia  Meldahl  and  Alice  Eline  T.  West,  over  the  question 
whether  he  had  any  interest  in  the  property.  They  have 
assigned  errors  on  the  record  and  he  has  assigned  cross- 
errors. 

On  February  6,  191 1,  Eline  T.  Johnson  made,  acknowl- 
edged and  delivered  to  her  three  daughters,  Clara  Amalia 
Meldalil,  Olga  Therese  Wallace  and  Alice  Eline  T.  West, 
the  following  deed,  which  was  accepted  by  the  grantees  in 
writing,  under  their  hands  and  seals,  as  part  of  the  deed: 

"This  indenture  witnesseth,  that  I,  the  grantor,  Eline  T.  John- 
son, of  the  city  of  Chicago,  in  the  county  of  Cook  and  State  of 
Illinois,  for  and  in  consideration  of  the  sum  of  one  dollar  to  me 
in  hand  paid,  and  other  good,  valuable  and  sufficient  consideration, 
the  receipt  of  all  which  is  hereby  acknowledged,  do  hereby  con- 
vey and  warrant  to  my  daughters,  Clara  Amalia  Meldahl  and  Olga 
Therese  Wallace,  of  the  city  of  Chicago,  and  Alice  Eline  T.  West, 
of  the  city  of  Los  Angeles  and  State  of  California,  the  following 
described  real  estate,  to-wit:  [Describing  four  tracts  of  real  es- 
tate.] In  trust,  nevertheless,  with  the  rights,  powers  and  authority 
and  for  the  uses  and  purpose  hereinafter  set  forth. 

"I,  the  grantor,  Eline  T.  Johnson,  do  by  these  presents  grant, 
assign,  convey,  alien,  transfer  and  set  over  unto  said  trustees,  and 
the  survivor  or  survivors  of  them,  all  and  singular  the  stocks, 
bonds,  promissory  notes,  debts,  choses  in  action,  evidences  of  debt, 
property  and  effects  of  every  description,  real,  personal  and  mixed, 
belonging  to  me,  the  said  grantor,  wherever  the  same  may  be  situ- 
ated, except  my  personal  goods  and  chattels  and  household  effects, 
in  trust,  nevertheless,  with  the  rights,  powers  and  authority  and 
for  the  uses  and  purposes  hereinafter  set  forth. 

"To  have  and  to  hold  the  title  to  all  my  said  estate  herein  con- 
veyed, both  realty  and  personalty,  for  and  during  my  natural  life, 
and  upon  my  decease  to  divide  the  same  equally  between  them- 
selves, and  to  convey  the  same  when  such  a  division  has  been 
agreed  upon,  and  in  case  of  their  not  being  able  to  agree  upon  a 
division,  that  they,  or  any  one  of  them,  may  apply  to  a  court  of 
competent  jurisdiction  to  appoint  a  commissioner  or. commission- 
ers to  effect  an  equitable  and  equal  division  of  the  same.  I  hereby 
give  my  said  daughters,  and  each  of  them,  the  power  to  will  or 
devise  their  respective  share  or  interest  herein,  both  as  to  realty 
and  personalty,  as  they  see  fit,  and  that  in  case  of  the  decease  of 
any  of  my  daughters  herein  named,  intestate,  before  my  death, 
then  in  that  case  the  children  of  such  deceased  daughter  shall  take 
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their  parent's  share,  both  as  to  realty  and  personalty,  and  if  any 
such  deceased  daughter  so  dying  intestate  leaves  a  husband  sur- 
viving, that  the  husband  have  the  same  right  to  the  use  and  en- 
joyment of  both  the  realty  and  personalty  and  the  benefit  of  it  as 
given  by  the  statutes  of  the  State  of  Illinois.  Said  trustees,  and 
the  survivor  or  survivors  of  them,  to  have  the  joint  custody  of  all 
my  personalty  hereby  conveyed,  transferred  and  set  over  to  them, 
jointly  with  myself,  it  being  hereby  agreed  that  no  transfer  or 
conveyance  shall  be  made  of  the  same,  or  any  part  thereof,  with- 
out the  concurrence  of  myself  and  any  two  of  my  said  trustees. 

"And  I,  the  grantor,  Eline  T.  Johnson,  do  herein  and  hereby 
reserve  unto  myself  the  right  to  manage  and  control  the  real  es- 
tate as  to  the  renting,  repairing  and  collecting  of  rents  and  ap- 
pointing agents  to  rent  or  collect  the  same,  and  also  reserve  to 
myself  the  full,  free  and  unreserved  control  and  use  of  all  the  in- 
come of  my  said  estate,  both  real,  personal  and  mixed,  during  my 
natural  life,  intending  that  all  the  rents  of  my  real  estate  shall  be 
paid  promptly  to  me  or  any  agent  that  I  may  designate,  and  that 
all  the  income  or  interest  of  any  evidences  of  indebtedness  or  divi- 
dends of  any  stock  that  I  may  hold  shall  be  paid  directly  to  me 
as  the  same  may  become  due  and  payable,  without  having  to  go 
through  the  hands  of  my  said  trustees. 

"The  conveyance  made  herein  to  said  trustees  shall  be  to  said 
trustees  and  the  survivor  or  survivors  of  them,  and  all  the  rights, 
powers  and  authority  herein  given  said  trustees  shall  be  to  them 
and  the  survivor  or  survivors  of  them. 

"Witness  my  hand  and  seal  this  fourth  day  of  February,  A.  D. 

^    •  Eline  T.  Johnson.  (Seal) 

"We,  the  undersigned,  named  in  the  foregoing  instrument  as 
trustees  thereunder,  do  hereby  accept  the  trust  in  said  instrument 
confided  to  us. 

"Witness  our  hands  and  seal  this  sixth  day  of  February,  A.  D. 

lOII. 

Clara  Amalia  Meldahl,    (Seal) 
Olga  Therese  Wallace,     (Seal) 
Alice  Eline  T.  West,         (Seal) 
By  Clara  Amalia  Meldahl,  her  attorney  in  fact." 

Olga  Therese  Wallace  died  on  August  S,  19 ii,  intestate 
and  childless,  leaving  C.  Edgar  Wallace,  her  husband,  and 
her  two  sisters  and  mother,  her  only  heirs-at-law.  Eline 
T.  Johnson,  the  grantor,  died  on  October  16,  19 11,  and  on 
the  same  day  Clara  Amalia  Meldahl  inaugurated  this  con- 
troversy concerning  the  property  by  filing  her  bill  in  the 
superior  court  of  Cook  county  for  partition,  alleging  that 
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C.  Edgar  Wallace,  the  surviving  husband,  claimed  some  in- 
terest in  the  property  but  had  none,  and  C.  Edgar  Wal- 
lace joined  in  the  contest  on  the  same  day  by  notifying  the 
Northern  Trust  Safe  Deposit  Company  not  to  allow  the 
safety  deposit  box  to  be  opened.  Three  days  after  Clara 
Amalia  Meldahl  filed  her  bill  in  the  superior  court  C.  Ed- 
gar Wallace  filed  his  bill  in  the  circuit  court  for  partition 
and  a  division  of  the  personal  property,  making  himself  a 
defendant  to  his  bill  in  his  capacity  as  administrator  of  the 
estate  of  his  deceased  wife,  together  with  Clara  Amalia 
Meldahl  and  Alice  Eline  T.  West,  individually  and  as  trus- 
tees. He  answered  his  bill  in  the  circuit  court  as  admin- 
istrator, alleging  that  as  such  he  was  entitled  to  possession 
of  a  one-third  of  the  personal  property  which  had  vested 
in  his  deceased  wife.  He  also  as  administrator  filed  his 
cross-bill  in  the  circuit  court  against  himself  as  an  indi- 
vidual, making  the  same  claims  as  in  his  answer.  He 
answered  the  bill  for  partition  of  the  real  estate  in  the 
superior  court,  alleging  that  he  was  entitled  to  a  one-sixth 
interest  in  the  real  estate,  and  he  also  filed  a  cross-bill  in 
that  suit,  making  the  sante  claim  to  a  one-sixth  interest. 
He  amended  his  bill  in  the  circuit  court,  and  that  court 
sustained  demurrers  to  it  as  amended,  and  he  elected  to 
stand  by  the  amended  bill.  That  court  overruled  demur- 
rers to  the  cross-bill,  and  Clara  Amalia  Meldahl  elected  to 
stand  by  her  demurrer  but  afterward  answered  the  cross- 
bill, denying  that  any  interest  in  the  property  vested  in 
Olga  Therese  Wallace  in  her  lifetime  or  that  C.  Edgar 
Wallace  had  any  interest  in  the  personal  property.  The 
superior  court  overruled  demurrers  to  the  cross-bill  in  that 
court  and  the  bill  was  answered.  The  suit  in  the  circuit 
court  was  transferred  to  the  superior  court  and  the  causes 
were  consolidated.  Alice  Eline  T.  West  filed  her  cross-bill 
in  the  consolidated  causes,  alleging  that  her  mother  was 
incapable  of  transacting  business  and  that  her  deed  was 
void  for  want  of  capacity  to  make  it.     Clara  Amalia  Mel- 
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dahl  answered  the  cross-bill,  admitting  its  allegations,  and 
C.  Edgar  Wallace  answered,  disputing  them.  The  consoli- 
dated cause  was  tried  and  argued  in  June,  191 3,  and  taken 
under  advisement.  Eighteen  months  afterward,  in  Decem- 
ber, 1 9 14,  the  chancellor  was  again  advised  as  to  the  facts 
and  law  by  a  re-argument,  and  a  decision  was  reached  and 
a  decree  was  entered  in  March,  1915.  The  chancellor  by 
the  decree  found  that  Eline  T.  Johnson  was  competent  to 
make  the  deed'  and  it  was  valid ;  that  the  trust  was  ac- 
cepted by  the  trustees;  that  upon  the  execution  of  the 
deed  the  equitable  fee  simple  title  in  remainder  in  the  real 
estate  vested  in  the  grantees,  Clara  Amalia  Meldahl,  Olga 
Therese  Wallace  and  Alice  Eline  T.  West,  in  undivided 
equal  parts ;  that  upon  the  death  of  Olga  Therese  Wallace, 
her  husband,  C.  Edgar  Wallace,  became  vested  with  the 
equitable  fee  simple  title  to  an  undivided  one-sixth  of  the 
real  estate;  that  an  equitable  one-third  interest  in  the  per- 
sonal property  vested  in  Olga  Therese  Wallace  on  the  exe- 
cution of  the  deed  and  at  her  death  passed  to  C.  Edgar 
Wallace  as  administrator  of  her  estate  and  that  he  was 
entitled  to  the  possession  thereof.  The  court  dismissed  the 
bill  of  Clara  Amalia  Meldahl  for  want  of  equity,  and  also 
dismissed  for  want  of  equity  the  bill  of  complaint  of 
C.  Edgar  Wallace  filed  in  the  circuit  court. 

The  chancellor  heard  a  great  deal  of  evidence  concern- 
ing the  mental  and  physical  capacity  of  Eline  T.  Johnson 
to  execute  the  deed,  and  found  that  she  was  of  sound  mind 
and  memory  and  capable  of  executing  it,  and  that  it  was 
valid.  No  attention  will  be  given  to  that  question  of  fact 
in  this  court  for  the  reason  that  the  grantees  were  not  en- 
titled to  dispute  the  validity  of  the  deed.  When  it  was 
executed  they  accepted  the  conveyance  and  the  trust,  so 
that  it  became  as  much  their  deed  as  that  of  their  mother. 
The  acceptance  of  Alice  Eline  T.  West,  who  lived  in  Cali- 
fornia, was  made  by  her  attorney  in  fact,  and  it  is  said 
that  the  acceptance  was  not  valid  because  the  power  of  at- 
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torney  was  not  sufficiently  broad  for  that  purpose.  The 
power  of  attorney  was  very  broad  in  its  terms,  but  whether 
it  authorized  the  acceptance  of  the  conveyance  and  trust 
or  not,  she  ratified  the  deed  by  what  she  afterward  did. 
After  the  deed  was  executed,  Eline  T.  Johnson,  the  gran- 
tor, and  Clara  Amalia  Meldahl  and  Olga  Therese  Wallace 
went  to  the  Northern  Trust  Safe  Deposit  Company  and 
rented  a  safe  deposit  box,  in  which  they  deposited  the 
stocks  and  securities  conveyed  by  the  deed.  Under  an  agree- 
ment by  which  the  box  could  not  be  opened  except  by  or 
in  the  presence  of  two  of  the  grantees,  and  in  the  summer 
of  191 1  Clara  Amalia  Meldahl  and  Alice  Eline  T.  West 
opened  the  safety  deposit  box  and  took  from  it  $25,000 
worth  of  stock  upon  which  a  dividend  was  to  be  declared, 
and  the  proceeds  were  divided  among  the  three  grantees. 
The  three  grantees  on  February  28,  191 1,  executed  a  paper 
acknowledging  that  they  had  received  by  deed  from  their 
mother  the  real  estate,  and  agreeing  to  pay  an  indebtedness 
of  their  mother  of  $4000  to  T.  Svanoe  if  their  mother  did 
not  pay  the  debt  in  her  lifetime.  In  September,  191 1,  less 
than  a  month  before  the  death  of  Eline  T.  Johnson,  Clara 
Amalia  Meldahl  and  Alice  Eline  T.  West,  as  surviving 
trustees,  filed  their  bill  against  their  mother  in  the  superior 
court  of  Cook  county,  alleging  the  execution  of  the  deed 
and  the  acceptance  of  the  trust  and  the  death  of  Olga  The- 
rese Wallace,  and  asking  the  court  to  construe  the  deed  and 
determine  how  the  real  and  personal  property  of  the  trust 
might  be  sold,  re-invested  or  otherwise  disposed  of  and  to 
take  and  retain  jurisdiction  over  the  trust  estate.  Eline  T. 
Johnson  answered  the  bill,  admitting  the  execution  of  the 
deed  but  objecting  to  conferring  authority  on  the  trustees 
to  make  sales  of  the  property  and  re-invest  the  proceeds 
and  denying  that  there  was  occasion  for  the  court  to  take 
jurisdiction  of  the  trust  estate  for  any  purpose.  There  is 
no  evidence  nor  is  there  any  claim  that  the  appellants  made 
any  discovery  as  to  the  mental  capacity  of  the  grantor 
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after  making  these  admissions  and  obtaining  the  $25,000 
by  means  of  the  deed.  If  the  deed  was  good  and  valid 
when  they  joined  in  its  execution,  obtained  the  $25,000, 
made  their  acknowledgments  that  they  had  received  the 
deed  and  filed  their  bill  in  the  court,  it  was  good  enough 
to  prevent  them  from  besmirching  the  name  and  memory 
of  their  mother  by  testimony  of  indelicate  acts  committed 
by  her,  or  her  unusual  costume  on  one  occasion  at  her 
summer  home  at  Delavan  lake,  or  other  things  tending  to 
show  want  of  mental  capacity. 

It  is  argued,  however,  that  notwithstanding  the  admis- 
sions of  fact,  the  deed  was  ineffective  as  to  the  personal 
property  for  want  of  an  actual  delivery  of  the  stocks  and 
securities  to  the  grantees.  All  the  counsel  are  agreed  that 
such  a  delivery  was  necessary  to  make  the  deed  effective 
and  establish  the  trust,  and  inasmuch  as  there  is  agree- 
ment among  counsel  on  that  subject  we  will  not  consider 
the  question  of  the  necessity  of  an  actual  delivery.  If  a 
delivery  was  necessary,  it  was  made.  When  Clara  Amalia 
Meldahl  and  Alice  Eline  T.  West  went  with  their  mother 
to  the  safety  deposit  company  and  deposited  the  securities 
in  the  safety  box  it  was  under  a  signed  agreement  that  the 
box  could  only  be  opened  by  Eline  T.  Johnson  when  ac- 
companied by  any  two  of  the  three  grantees  but  could  be 
opened  by  any  two  of  the  grantees  at  any  time  without 
the  presence  of  the  grantor.  The  agreement  was  signed 
by  Eline  T.  Johnson,  Clara  Amalia  Meldahl  and  Olga 
Therese  Wallace,  and  Alice  Eline  T.  West  afterward  signed 
an  identification  card  for  the  same  purpose.  The  grantor 
thereby  deprived  herself  of  power  to  gain  access  to  the  box 
by  any  process  whatever  or  to  gain  possession  of  the  stocks 
or  securities.  She  took  the  keys  away  at  the  time  and 
afterward  let  her  daughters  have  one  of  them  to  get  the 
$25,000  of  stock  out  of  the  box,  but  the  possession  of  the 
key,  or  both  keys,  at  any  time  did  her  no  good,  for  with- 
out participation  of  at  least  two  of  the  grantees  she  could 
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not  have  gained  access  to  the  securities.     The  deed  was 
valid  and  effectual  as  a  conveyance  of  the  property. 

The  validity  of  the  deed  having  been  determined,  the 
remaining  question  upon  which  the  correctness  of  the  de- 
cree depends  is  whether  the  remainder  was  vested  in  Olga 
Therese  Wallace  at  the  time  of  the  execution  of  the  deed. 
If  it  was,  her  surviving  husband,  C.  Edgar  Wallace,  is  en- 
titled, as  her  administrator,  to  the  possession  of  the  share 
of  the  personal  estate  which  vested  in  her  and  to  one-sixth 
of  the  real  estate  as  heir  by  virtue  of  the  statute.  The 
chancellor  found  that  the  remainder  was  vested.  The  ac- 
cepted definition  of  a  vested  remainder  is,  that  it  is  one 
that  throughout  its  continuance  gives  to  the  remainder-man 
or  his  heirs  the  right  to  the  immediate  possession,  when- 
ever and  however  the  preceding  estate  may  determine. 
There  must  be  some  certain  defined  person  in  being  and  as- 
certained who  answers  the  description  of  remainder-man  at 
some  time  during  the  continuance  of  the  particular  estate 
and  not  merely  at  the  time  fixed  for  its  termination.  A 
contingent  remainder  is  one  that  is  limited  to  take  effect 
either  to  a  dubious  or  uncertain  person  or  upon  a  dubious 
or  uncertain  event.  It  is  Hmited  by  the  instrument  creating 
it  either  to  a  person  not  yet  ascertained  or  not  in  being, 
or  so  as  to  depend  upon  a  dubious  and  uncertain  event 
which  may  never  happen.  The  uncertainty  which  distin- 
guishes it  is  not  the  uncertainty  whether  the  remainder- 
man will  ever  enjoy  it,  but  the  uncertainty  whether  there 
will  ever  be  a  right  to  such  enjoyment.  (2  Blackstone's 
Com.  169;  4  Kent's  Com.  406;  Broiim  v.  Brown,  247 
111.  528;  Lachenmyer  v.  Gehlbach,  266  id.  11.)  In  deter- 
mining to  which  class  a  particular  gift  belongs,  the  law, 
always  having  regard  to  the  public  welfare,  is  inclined  to 
treat  the  estate  as  vested  and  thereby  promote  the  free 
transfer  of  property,  but  it  ought  not  to,  and  does  not, 
override  or  set  aside  the  will  of  the  donor  and  will  give 
effect  to  his  intention  as  expressed  in  the  instrument  grant- 
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ing  the  remainder.  By  the  deed  in  this  case  the  legal  title 
to  the  property,  real  and  personal,  was  conveyed  to  the 
grantees  in  trust  for  and  during  the  natural  life  of  the 
grantor,  who  retained  the  entire  equitable  estate.  The  re- 
mainder was  limited  to  take  effect  upon  hei:  death,  which 
was  an  event  certain  to  occur,  and  as  the  event  which  by 
express  limitation  would  determine  the  precedent  estate  was 
certain  to  happen,  the  remainder  was  not  limited  upon  a 
dubious -or  uncertain  event.  If,  however,  the  persons  who 
would  succeed  to  the  estate  in  remainder  were  nQt  ascer- 
tained the  remainder  was  contingent.  In  this  respect  that 
which  distinguishes  a  vested  from  a  contingent  remainder 
is  the  certainty  who  the  person  who  will  succeed  to  the 
estate  in  remainder  will  be.  The  language  employed  in  the 
deed  does  not  manifest  an  intention  to  grant  a  vested  re- 
mainder to  persons  in  being  and  already  ascertained,  but 
rather  that  the  persons  who  would  succeed  to  the  estate  in 
remainder  should  be  ascertained  at  the  death  of  the  grantor. 
The  conveyance  was  to  the  grantees  and  the  survivor  or 
surv'ivors  of  them,  and  at  the  death  of  the  grantor  they 
were  directed  to  divide  the  estate  equally  among  themselves 
and  to  make  conveyances  when  the  division  should  be 
agreed  upon  or  should  be  effected  through  a  commissioner 
or  commissioners  appointed  by  a  court.  Each  grantee  was 
to  have  power  over  a  one-third  share  or  interest,  to  will  or 
devise  the  same,  both  as  to  realty  and  personalty,  as  such 
grantee  might  see  fit;  but  in  case  of  the  death  of  either 
one  intestate,  in  the  lifetime  of  the  grantor,  leaving  chil- 
dren, the  children  were  to  take  their  parent's  share,  and  if 
such  deceased  daughter  so  dying  intestate  should  leave  a 
husband,  the  husband  should  have  the  same  right  to  the 
realty  and  personalty  and  to  the  benefit  of  both  given  by 
the  statute.  At  the  determination  of  the  particular  estate 
and  the  trust  there  was  to  be  a  division,  and  if  anyone  had 
died,  it  was  to  be  found,  first,  whether  that  one  had  exer- 
cised the  power  given  to  devise  or  to  dispose  by  will  of  the 
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share  that  otherwise  would  have  gone  to  h&r.  If  the  power 
of  appointment  by  will  had  not  been  exercised  and  there 
were  no  children  or  surviving  husband  the  division  would 
be  between  the  survivors,  but  if  there  were  children  they 
would  take  the  share  of  the  parent,  and  if  there  was  a  hus- 
band surviving  he  would  take  the  same  interest  given  to. a 
surviving  husband  by  the  statute.  If  there  had  been  an  in- 
tention to  grant  a  vested  remainder  there  would  have  been 
no  occasion  for  any  one  of  these  provisions.  If  the  estate 
in  remainder  vested,  the  one  in  whom  it  was  vested  could 
by  law  devise  her  interest  without  any  provision  conferring 
power  upon  her  to  do  so,  and  if  she  should  die  intestate, 
leaving  children,  the  estate  would  descend,  under  the  stat- 
ute, to  them,  and  in  any  event  a  surviving  husband  would 
have  the  rights  and  interest  given  to  him  by  the  statute.  If 
the  grantees  had  a  vested  remainder  they  could  divide  the 
estate  without  the  intervention  of  trustees  and  either  one 
could  compel  a  partition  at  any  time. 

A  power  to  dispose  of  an  estate  by  will  does  not  pre- 
vent the  vesting  of  a  remainder  which  otherwise  would  be 
vested,  although  the  execution  of  the  power  may  destroy 
the  remainder.  (Harvard  College  v.  Batch,  171  III.  275.) 
In  such  a  case  the  power  of  appointment  does  not  prevent 
the  vesting  of  the  estate,  but  the  estate  vests  subject  to  be 
divested  by  the  execution  of  the  power.  That  rule,  how- 
ever, can  have  no  influence  in  this  case  unless  the  several 
grantees  had  vested  estates  in  the  property  out  of  which 
the  power  was  to  take  effect.  The  grantor  had  no  inten- 
tion of  granting  such  estates,  for  the  manifest  reason  that 
if  the  estates  were  vested  the  grantees  could,  as  already 
noted,  devise  the  same  without  any  provision  conferring 
power  upon  them 'to  do  so.  If  at  the  time  of  the  execu- 
tion  of  the  deed  it  was  intended  to  vest  the  remainder  in 
the  grantees  there  would  have  been  no  reason  for  provid- 
ing for  a  conveyance  when  a  division  should  be  made. 
During  the  life  of  the  grantor  the  trustees  had  no  duties 
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to  perform,  and  neither  had  any  control  over  the  estate 
nor  anything  to  do  with  the  income  or  management  of  it 
The  sole  duty  imposed  upon  them  was  to  divide  the  estate 
upon  the  death  of  the  grantor  according  to  the  limita- 
tions of  the  deed,  which  naturally  implies  a  gift  to  the  per- 
sons then  entitled.  (McCartney  v.  Osburn,  ii8  111.  403; 
Sco field  V.  Olcott,  120  id.  362;  Kingman  v.  Harmon,  131 
id.  171.)  That  rule  is  subject  to  the  exception  that  if  the 
distribution  appears  to  be  postponed  for  the  convenience  of 
the  fund  or  property,  .as  for  the  purpose  of  letting  in  a 
prior  estate  for  life,  and  not  for  reasons  personal  to  the 
legatee  or  devisee,  the  gift  in  remainder  vests  at  once,  but 
in  this  case  the  gift  was  postponed  for  a  definite  ascertain- 
ment of  the  persons  who  would  take  the  remainder.  The 
grantor  fixed  the  time  for  such  ascertainment  at  her  death. 
Her  expressed  intention  was  that  the  persons  to  take  the 
remainder  should  be  ascertained,  not  during  the  continu- 
ance of  the  particular  estate  but  at  its  termination.  The 
rule  only  operates  to  vest  the  estate,  in  accordance  with  the 
general  rule,  in  some  person  in  being  and  definitely  ascer- 
tained, as  in  the  cases  of  Scofield  v.  Olcott,  supra,  where 
the  residuary  estate  was  devised  to  William  Abbey,  Thomas 
V.  Thomas,  247  111.  543,  where  the  remainder  was  devised 
to  the  children  of  hxzzxt  Thomas,  and  other  similar  cases. 

The  intent  of  the  grantor  as  expressed  in  the  deed  leads 
to  the  conclusion  that  the  remainder  was  not  vested  in  Olga 
Therese  Wallace  but  was  contingent,  and  as  she  died  prior 
to  the  death  of  the  life  tenant,  her  surviving  husband  took 
no  part  of  the  real  estate  as  her  heir  and  was  not  enti- 
tled to  one-third  of  the  personal  estate  as  her  administra- 
tor. The  chancellor  erred  in  finding  that  the  remainder 
was  vested. 

C.  Edgar  Wallace  has  assigned  cross-errors,  one  of 
which  relates  to  the  finding  of  the  decree  as  to  real  estate 
at  Delavan  lake,  in  Wisconsin,  which  the  court  ordered  par- 
titioned with  the  other  lands.    That  real  estate  was  included 
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in  the  original  cross-bill  of  Wallace  but  was  stricken  out 
by  amendment  and  was  erroneously  included  in  the  de- 
cree. The  other  cross-error  questions  the  dismissal  of  his 
amended  bill  in  which  he  claimed  one-third  of  the  per- 
sonal property  as  purchaser,  by  virtue  of  the  deed.  Upon 
demurrers  being  sustained  to  that  bill  he  elected  to  stand  by 
it  and  it  was  dismissed.  By  the  terms  of  the  deed  he  was 
to  have  the  same  right  to  the  use  and  enjoyment  of  both  the 
realty  and  personalty,  and  the  benefit  of  it,  as  given  by  the 
statutes  of  this  State.  He  takes  by  virtue  of  the  deed  one- 
third  of  the  personal  property  as  surviving  husband,  and 
it  was  error  to  sustain  the  demurrers  to  his  bill  by  which 
he  claimed  the  same  and  to  dismiss  it. 

The  decree  is  reversed  and  the  cause  is  remanded,  with 
directions  to  the  superior  court  to  overrule  the  demurrers 
to  the  amended  bill  of  C.  Edgar  Wallace.  Each  party  will 
pay  one-half  the  cost  of  the  appeal. 

Reversed  and  remanded,  with  directions. 


The  People  ex  reL  State  Public  Utilities  Commission,  Peti- 
tioner, vs.  The  Chicago  and  Northwestern  Rail- 
way Company,  Defendant. 

Opinion  Hied  October  27,  ipi§ — Rehearing  denied  Dec,  10,  1915. 

1.  Public  utilities — zvhen  commission  is  without  jurisdiction 
to  make  order  as  to  alleged  discrimination.  Where  the  complaint 
by  a  shipper  does  not  allege  that  the  rate  charged  for  the  90-mile 
haul  of  sand  and  gravel  from  his  plant  to  Chicago  is  unreasonable, 
but  only  that  he  is  unjustly  discriminated  against  because  the  rail- 
road company  will  not  give  him  the  same  rate  it  charges  shippers 
of  sand  and  gravel  from  a  zone  extending  from  38  to  55  miles  from 
Chicago,  the  Public  Utilities  Commission  has  no  power  to  make  an 
order  finding  unjust  discrimination  and  ordering  the  railroad  com- 
pany to  extend  its  zone  to  include  complainant's  plant,  but  its  only 
power  is  to  begin  suit  against  the  company  under  the  act  of  1873. 

2.  Same — act  of  18/ j  covers  the  subject  of  unjust  discrimina- 
tion.   The  act  of  1873  (Laws  of  1873,  p.  135,)  covers  the  subject 
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of  unjust  discrimination  in  railroad  rates  and  provides  for  penal- 
ties to  prevent  public  injury  and  an  action  to  compensate  the  in- 
jured shipper,  but  in  a  prosecution  under  such  act  the  defendant 
is  entitled  to  a  jury  trial. 

Original  petition  for  mandamus. 

Everett  Jennings,  and  Colin  C.  H.  Fyffe,  for  peti- 
tioner. 

C.  A.  Vilas,  and  S.  D.  Sc holes,  (C.  C.  Wright,  and 
Robert  H.  Widdicombe,  of  counsel,)  for  defendant. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

The  People  of  the  State  of  Illinois,  upon  the  relation 
of  the  State  PubHc  Utilities  Commission,  moved  this  court 
for  leave  to  file  a  petition  for  mandamus  commanding  the 
Chicago  and  Northwestern  Railway  Company  to  comply 
with  an  order  of  the  Railroad  and  Warehouse  Commission, 
the  predecessor  of  the  State  Public  Utilities  Commission, 
requiring  the  railway  company  to  make  the  same  charge 
for  shipment  of  sand  and  gravel  from  Roscoe,  Illinois,  to 
Chicago  as  it  charges  for  shipping  sand  and  gravel  from 
what  is  called  the  Fox  river  district.  Leave  was  given  and 
the  petition  was  filed.  The  defendant  having  been  served 
with  process,  appeared  and  demurred  to  the  petition,  and 
the  cause  was  submitted  for  decision  upon  the  demurrer. 

The  following  facts  are  admitted  by  the  demurrer :  The 
defendant,  the  Chicago  and  Northwestern  Railway  Com- 
pany, operates  a  railroad  passing  through  the  counties  of 
McHenry,  Winnebago,  Kane,  DuPage,  Boone,  DeKalb  and 
Cook.  Situated  upon  its  railroad  are  the  towns  of  Cary, 
Algonquin  and  Crystal  Lake  in  McHenry  county,  Carpen- 
tersville  and  Elgin  in  Kane  county  and  Roscoe  in  Winne- 
bago county.  At  each  of  these  towns  there  are  plants  from 
which  sand  and  gravel  are  shipped  to  Chicago.    The  towns 
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of  Gary,  Algonquin,  Crystal  Lake,  Carpentersville  and  El- 
gin are  situated  between  38  and  55  miles  from  Chicago  and 
the  town  of  Roscoe  is  about  90  miles  from  Chicago.  The 
defendant  created  what  was  called  the  Fox  river  district 
for  the  towns  between  38  and  55  miles,  from  which  the 
average  haul  was  46^  miles,  and  charged  each  shipper  one 
and  a  half  cents  per  hundred,  regardless  of  distance,  but 
charged  for  shipping  sand  and  gravel  from  Roscoe,  with  a 
haul  of  90  miles,  a  rate  of  one  and  three-fourths  cents  per 
hundred.  On  March  22,  19 12,  the  Atwood-Davis  Sand 
Company  filed  its  complaint  with  the  Railroad  and  Ware- 
house Commission,  alleging  that  it  was  engaged  in  the  pro- 
duction and  shipment  of  washed  sand  and  gravel  from  its 
plant  situated  about  four  miles  north  of  the  town  of  Ros- 
coe, and  that  the  defendant  unjustly  discriminated  against 
it  by  excluding  its  plant  from  the  sand  and  gravel  zone 
known  as  the  Fox  river  district  and  charging  higher  ship- 
ping rates  than  the  rate  charged  to  the  shippers  located  in 
the  Fox  river  district.  The  4ef endant  answered,  admitting 
that  it  was  a  common  carrier  and  that  the  complainant  was 
engaged  in  the  business  stated,  but  alleged  that  a  fair  dif- 
ferential in  rates  on  account  of  the  distance  would  be  not 
less  than  half  a  cent  per  hundred  pounds  and  that  the  rate 
was  not  unfair  or  discriminatory  against  the  complainant. 
The  commission,  after  hearing  evidence,  entered  an  order 
finding,  as  matters  of  fact,  that  the  Atwood-Davis  Sand 
Company  owned  a  plant  for  producing  washed  sand  and 
gravel  between  Roscoe  and  South  Beloit,  about  90  miles 
from  Chicago;  that  its  product  was  disposed  of  on  the 
Chicago  market,  and  without  such  market  it  would  prob- 
ably be  unable  to  operate ;  that  its  capacity  was  about  forty 
cars  per  day  from  spring  until  cold  weather;  that  other 
plants  of  a  similar  character  were  located  on  the  line  of 
the  defendant's  road  at  Cary,  Crystal  Lake,  Algonquin,  El- 
gin and  Carpentersville,  located  from  38  to  55  miles  from 
Chicago;  that  the  defendant  had  formed  a  group  or  zone 
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covering  said  plants  located  from  38  to  55  miles  from 
Chicago  in  which  it  charged  each  shipper  the  same  rate  to 
Chicago,  and  that  the  defendant  had  formed  other  zones 
for  the  shipment  of  various  other  products,  such  as  soft 
coal,  ice,  lime  and  lumber,  within  which  it  established  the 
same  shipping  rate  for  distances  varying  from  30  to  100 
miles,  such  zones  being  much  greater  than  the  Fox  river 
district  or  zone.  The  complaint  did  not  allege  that  the 
rate  charged  to  the  complainant  was  unreasonable,  but  the 
charge  was  that  there  was  discrimination  against  the  com- 
plainant by  excluding  its  plant  and  product  from  the  sand 
and  gravel  shipping  zone  known  as  the  Fox  river  district. 
The  order  recited  that  the  commission  was  not  asked  and 
was  not  assuming  to  make  any  rate  or  any  schedule  of 
rates  or  to  change  any  rate  then  in  effect,  and  did  not 
determine  the  power  of  the  defendant  to  fix  zones  or  the 
same  rate  for  varying  distances  and  did  not  consider  any 
question  of  long  or  short  haul  but  assumed  it  to  be  proper 
for  the  defendant  to  create  the  zone.  The  commission  held 
that  inasmuch  as  the  defendant  had  made  a  number  of 
zones  or  groups,  varying  in  distance  from  30  to  100  miles, 
in  which  the  same  shipping  rate  for  other  products  than 
sand  and  gravel  was  charged,  the  refusal  to  place  the  com- 
plainant in  the  Fox  river  district  constituted  unjust  dis- 
crimination against  it  and  its  product,  and  the  commission 
therefore  ordered  the  defendant  to  extend  the  Fox  river 
district  to  include  the  plant  and  product  of  the  defendant 
at  whatever  rate  then  was  or  might  thereafter  be  fixed  for 
the  Fox  river  district.  The  defendant  appealed  to  the  cir- 
cuit court  of  Sangamon  county,  where  the  order  was  af- 
firmed, but  the  defendant  refused  to  comply  with  the  order 
and  claimed  that  the  commission  had  no  jurisdiction  to 
make  it. 

The  question  submitted  for  decision  is  whether  the 
Railroad  and  Warehouse  Commission  had  jurisdiction  to 
compel  the  defendant  to  extend  the  Fox  river  district  from 
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its  limit  of  55  miles  from  Chicago  to  include  Roscoe, 
90  miles  from  Chicago,  to  prevent  what  the  commission 
found  to  be  an  unjust  discrimination  against  the  Atwood- 
Davis  Sand  Company  in  reaching  a  common  market  for 
sand  and  gravel,  and  the  question  must  be  determined  from 
the  statutes  conferring  power  upon  the  commission  and  pre- 
scribing the  manner  of  its  exercise. 

The  Railroad  and  Warehouse  Commission  was  estab- 
lished by  the  act  of  1871,  providing  for  the  appointment 
of  the  commissioners.  (Laws  of  1871-72,  p.  618.)  By 
that  act  the  commission  was  authorized  to  fix  reasonable 
maximum  rates  and  charges  for  the  transportation  of  per- 
sons and  property  by  rail.  In  1873  another  act  was  passed 
for  the  declared  purpose  of  preventing  extortion  and  unjust 
discrimination  in  the  rates  charged  for  transportation  of 
passengers  and  freight  and  to  punish  the  same  and  pre- 
scribe a  mode  of  procedure  and  rules  of  evidence  in  rela- 
tion thereto..  (Laws  of  1873,  p.  135.)  Section  2  of  that 
act  provided  that  if  any  railroad  corporation  should  make 
any  unjust  discrimination  in  its  rates  or  charges  for  the 
transportation  of  passengers  or  freight  it  should  be  deemed 
guilty  of  having  violated  the  provisions  of  the  act  and  upon 
conviction  thereof  should  be  dealt  with  as  therein  provided. 
The  act  imposed  heavy  penalties  for  unjust  discrimination, 
increasing  with  each  subsequent  offense.  Section  7  required 
the  Railroad  and  Warehouse  Commissioners  personally  to 
investigate  and  ascertain  whether  the  provisions  of  the  act 
were  violated,  and  if  in  their  judgment  the  facts  warranted 
prosecution  it  was  made  their  duty  immediately  to  pause 
suits  to  be  commenced  and  prosecuted  against  any  railroad 
corporation  which  might  violate  the  provisions  of  the  act. 
Section  8  provided  that  the  commission  should  make  sched- 
ules of  reasonable  maximum  rates  and  charges  for  the 
transportation  of  passengers  and  freight,  and  in  all  suits 
brought  against  railroad  corporations  involving  unjust  dis- 
crimination the  schedules  should  be  taken  as  prima  facie 
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evidence  that  the  rates  therein  fixed  were  reasonable.  The 
act  of  1871  was  amended  in  191 1,  (Laws  of  191 1,  p.  471,) 
and  as  amended  it  provided  that  the  commission  should 
make  a  schedule  of  reasonable  maximum  rates  and  charges 
for  the  transportation  of  persons  and  property,  and  sec- 
tion 25  declared  it  to  be  unlawful  for  any  common  carrier 
to  charge  or  receive  any  greater  compensation  for  a  shorter 
than  for  a  longer  distance  over  the  same  line,  but  au- 
thorized the  commission  to  permit  the  common  carrier  to 
charge  less  for  longer  than  for  shorter  distances  and  to  pre- 
scribe the  extent  to  which  the  common  carrier  might  be 
relieved  from  the  operation  of  that  section. 

The  act  establishing  the  Railroad  and  Warehouse  Com- 
mission conferred  jurisdiction  over  all  common  carriers 
within  the  State  and  authorized  the  commission  to  estab- 
lish reasonable  rates  for  the  transportation  of  persons  and 
property.  (Railroad  and  Warehouse  Com.  v.  Vandalia 
Railroad  Co.  258  111.  397.)  So  far  as  rates  were  con- 
cerned, the  only  authority  given  was  to  establish  reason- 
able maximum  rates,  but  no  power  was  given  to  prevent 
discrimination  between  different  shippers  by  any  order  of 
the  commission.  Section  25,  as  amended  in  191 1,  provided 
that  upon  application  of  the  common  carrier  the  commission 
might  in  special  cases,  after  investigation,  permit  the  car- 
rier to  charge  less  for  longer  than  shorter  distances  and 
prescribe  the  extent  to  which  the  carrier  should  be  relieved 
from  the  prohibition  against  an  equal  or  greater  charge  for 
a  shorter  than  a  longer  distance.  It  was  under  a  similar 
statute  that  the  carriers  applied  to  the  Inter-State  Com- 
merce Commission  to  be  relieved  from  the  short  and  long- 
haul  provision,  and  the  commission  somewhat  modified 
zones  already  established  and  granted  the  application  as 
so  modified.  The  order  was  under  review  in  the  Inter- 
Mountain  Rate  Cases,  234  U.  S.  476,  and  was  sustained. 
That  case  gives  no  support  to  the  argument  that  the  Rail- 
road and  Warehouse  Commission  had  jurisdiction  to  make 
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the  order  in  this  case,  not  on  the  application  of  the  carrier 
for  rehef ,  but  on  the  petition  of  a  shipper.  By  the  act  of 
1873  extortion  and  unjust  discrimination  were  prohibited, 
and  it  was  declared  that  a  charge  of  the  same  or  a  greater 
amount  for  a  short  haul  than  for  a  longer  haul  should  be 
prima  facie  evidence  of  an  unjust  discrimination.  The  act 
also  provided  that  damages  might  be  recovered  by  a  shipper 
from  a  railroad  corporation  guilty  of  any  unjust  discrimi- 
nation, together  with  costs  and  attorney's  fees.  The  com- 
mission had  no  power  to  make  the  order  in  question  under 
the  act  of  1871,  sipce  there  was  no  complaint  that  the  es- 
tablished rate  from  Roscoe  to  Chicago  was  unreasonable. 
The  order  did  not  fix  any  rate  from  the  complainant's  plant 
at  Roscoe  to  Chicago  and  did  not  raise  the  Fox  river  rate 
to  a  level  with  the  rate  from  Roscoe  but  foimd  that  the 
exclusion  of  the  product  of  the  complainant  from  the  Fox 
river  district  was  unjust.  Under  the  order  the  defendant 
might  have  raised  the  rates  in  the  Fox  river  district  or  low- 
ered the  rate  from  Roscoe,  but  the  order  of  the  commission 
was  that  they  should  be  on  a  level.  The  complaint  was 
based  on  the  differential  in  the  haul  from  the  Fox  river 
district  and  the  haul  from  Roscoe,  and  the  only  authority 
of  the  commission  in  such  a  case  was  to  commence  and 
prosecute  a  suit  for  the  unjust  discrimination.  The  act  of 
1873  covered  the  subject  of  unjust  discrimination  and  pro- 
vided penalties  to  prevent  the  public  injury  and  an  action 
to  compensate  the  injured  shipper  with  three  times  the 
amount  of  actual  damage  suffered.  In  a  prosecution  or 
action  there  was  a  right  to  a  jury  trial,  and  it  would  not 
be  reasonable  to  say  that  the  General  Assembly  intended,  by 
any  general  language  in  the  other  act,  to  deprive  the  car- 
rier of  a  jury  trial  and  permit  the  commission  to  decide 
whether  the  carrier  had  violated  the  act  of  1873.  The 
commission  had  no  jurisdiction  to  make  the  order. 

The  writ  of  mandamus  is  denied.  „.  -    ,     .   • 

Wnt  demed. 
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Mark  E.  Guerin  et  aL  Appellants,  vs.  M.  Henry  Guerin 
et  al.  Appellees. 

Opinion  filed  October  2/,  ipi 5— Rehearing  denied  Dec,  p,  1915, 

1.  V-BLACticSi— participation  in  trial  waives  right  to  insist  that 
cause  was  not  at  issue.  Complainants  in  a  bill  to  construe  a  will, 
by  participating  in  the  trial  of  the  cause  and  until  its  conclusion, 
waive  their  right  to  file  replications  to  the  answer  and  to  insist 
that  the  cause  was  not  at  issue. 

2.  Same — when  chancellor  may  hear  cause  on  bill  and  answer. 
Where  a  bill  to  construe  a  will  creating  a  trust  sets  out  the  will 
in  hcBC  verba  the  chancellor  may  construe  the  will  on  the  bill  and 
answers  without  proof,  as  proof  aliunde  could  not  legally  be  heard 
to  amplify,  limit,  enlarge  or  explain  the  will,  and  if  the  complain- 
ants offer  no  evidence  they  waive  the  point  that  the  court  should 
have  heard  evidence. 

3.  Same — when  proposed  amendments  to  bill  are  properly  re- 
jected. Proposed  amendments  to  a  bill  to  construe  a  will  are  prop- 
erly rejected  where  their  substance  is  recited  in  the  will  itself  and 
are  not  matters  which  are  proper  for  consideration  in  construing 
the  will  and  where  they  are  offered  so  late  in  the  proceedings  that 
it  was  within  the  discretion  of  the  chancellor  to  reject  them. 

4.  Wii.1^ — when  provision  does  not  violate  rule  against  perpe- 
iuities.  A  provision  in  a  will  that  the  trust  created  thereby  shall 
terminate  at  a  certain  time,  except  that  the  estate  devised  to  a 
named  daughter  "shall  always  remain  in  trust,"  means  in  trust  for 
the  life  of  said  daughter  and  does  not  violate  the  rule  against  per- 
petuities, which  has  reference  only  to  the  time  within  which  the 
title  shall  vest. 

5.  Same — when  zvill  provides  for  disposition  of  corpus  as  well 
as  income  of  estate.  Where  the  testator  devises  his  property  to 
trustees,  "to  dispose  of  the  estate  and  the  income  thereof  as  fol- 
lows," directs  the  payment  of  annuities  to  his  wife  and  one  daugh- 
ter, directs  the  distribution  of  the  remaining  net  income  in  certain 
portions  to  his  other  children,  and  provides  that  at  the  death  of 
the  annuitants  the  trust  shall  terminate  and  the  estate  be  dis- 
tributed, the  corpus  of  the  estate  will  be  regarded  as  given  to  the 
distributees  of  the  net  income,  excluding  the  two  annuitants,  in 
equal  portions,  even  though  they  are  given  unequal  portions  of  the 
net  income,  there  being  nothing  in  the  will  requiring  an  unequal 
division  of  the  corpus. 

6.  Same — when  rule  that  a  devise  of  income  is  a  devise  of  the 
corpus  will  not  be  applied.    The  rule  that  a  devise  of  rents,  profits 
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or  income  is  a  devise  of  the  corpus  of  the  estate  will  not  be  ap- 
plied where  its  effect  will  be  to  defeat  the  testator's  intention. 

7.  Same— i7  is  presumed  that  the  testator  intended  by  his  will 
to  dispose  of  all  his  property.  It  is  presumed  that  the  testator  in- 
tended by  his  will  to  dispose  of  all  his  property  and  not  to  die  in- 
testate as  to  any  of  it;  and  this  presumption  is  strengthened  by  a 
statement  of  the  testator  in  the  will  that  the  will  was  made  for 
the  purpose  of  disposing  of  his  estate  and  the  income  thereof. 

8.  Same — when  provision  for  trustees'  reports  and  compensa- 
tion is  not  invalid,  A  provision  in  a  will  that  the  trustees  named 
shall  make  annual  reports  to  the  court  and  receive  reasonable  com- 
pensation for  their  services  is  not  invalid  upon  the  ground  that  no 
court  has  jurisdiction  to  act  in  the  matter,  as  courts  of  general 
chancery  jurisdiction  may  receive  and  pass  upon  the  reports  and 
determine  the  question  of  compensation. 

9.  Same — when  solicitors'  fees  should  be  allowed  to  be  paid  by 
the  estate.  Where  a  will  is  so  ambiguous  or  uncertain  as  to  re- 
quire construction,  the  costs  and  expenses  of  the  proceeding,  in- 
cluding reasonable  fees  for  the  solicitors,  should  be  paid  by  the 
estate,  even  though  the  will  is  construed  adversely  to  the  conten- 
tions of  the  complainant. 

10.  Same — when  final  decree  should  be  entered  without  an  order 
of  dismissal.  Where  the  court  takes  jurisdiction  of  a  bill  to  con- 
strue a  will  creating  a  trust  and  construes  the  will  so  as  to  deter- 
mine the  rights  of  the  parties,  a  final  decree  should  be  entered  in 
accordance  with  such  findings  without  an  order  dismissing  the  bill. 

Appeai.  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Jesse  A.  Baldwin,  Judge,  presiding. 

Ferdinand  Goss,  and  Thomas  E.  Rooney,  (Mark  E. 
GuERiN,  of  counsel,)  for  appellants. 

Hamun  &  ToPLiFF,  and  Guerin  &  Barrett,  (Louis 
M.  Greeley,  and  M.  Henry  Guerin,  of  counsel,)  for  ap- 
pellees. 

Mr.  Chief  Justice  Farmer  delivered  the  opinion  of 
the  court : 

The  bill  in  this  case  was  filed  on  the  equity  side  of  the 
circuit  court  of  Cook  county  by  Mark  E.  Guerin  and  his 
wife,  Addie  W.  Guerin,  for  the  construction  of  the  last 
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will  of  Dr.  John  Guerin,  deceased,  father  of  said  Mark  E. 
Guerin.  Said  John  Guerin  died  January  2,  1913,  testate, 
survived  by  his  widow,  Margaret  W.  Guerin,  three  sons, 
M.  Henry  Guerin,  Mark  E.  Guerin  and  James  Guerin,  and 
Gertrude  G.  Drum  and  Mary  J.  Guerin,  his  two  daughters, 
being  his  only  heirs-at-law.  The  testator's  widow  is  a 
second  wife  and  the  sons  and  daughters  are  all  children  of 
a  deceased  first  wife.  The  widow  and  all  of  the  children 
other  than  said  complainants  in  the  bill  were  made  par- 
ties defendant,  as  were  the  executor  and  trustees  under  the 
will  and  also  the  respective  wives  of  M.  Henry  Guerin  and 
James  Guerin.  Mary  J.  Guerin  is  a  religieuse  of  the  Order 
of  the  Sacred  Heart.  She  filed  an  answer  to  the  bill,  in 
which  she  declined  to  take  any  part  in  the  litigation  con- 
cerning her  father's  estate,  and  in  this  court  maintains  that 
attitude.  The  widow  renounced  the  provisions  of  the  will 
and  elected  to  take  under  the  statute,  and  she  therefore  has 
also  no  interest  in  the  estate  to  be  affected  by  the  will  or 
the  litigation.  The  sons  M.  Henry  Guerin  and  James  Gue- 
rin, and  the  daughter  Gertrude  G.  Drum,  demurred  to  the 
bill,  and  succeeded  in  having  eliminated  therefrom,  through 
the  filing  of  an  amended  bill,  certain  paragraphs  which  in- 
formed the  court  that  much,  if  not  all,  of  the  estate  de- 
vised had  come  to  Dr.  Guerin  by  the  will  of  his  first  wife, 
the  mother  of  his  children,  and  that  his  will  was  made  and 
should  be  construed  in  consideration  thereof  and  of  a  cer- 
tain letter  left  by  the  first  wife  suggesting  the  ultimate  dis- 
position of  the  estate.  Answers  were  filed  to  the  amended 
bill,  both  by  the  heirs  defendant  and  by  the  executor  and 
trustees,  containing  averments  concerning  the  family  of  the 
decedent,  consisting  of  the  ages  of  his  children  and  their 
wives,  when  they  were  married,  and  the  number  of  chil- 
dren, if  any,  each  had.  Exceptions  to  such  averments  were 
overruled.  After  the  hearing  and  before  entry  of  the  final 
decree  complainants  offered  and  asked  leave  to  amend  the 
amended  bill  by  re-introducing  the  matter  which  had  been 
270  -  16 
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eliminated,  as  aforesaid.  The  refusal  of  the  court  to  per- 
mit such  amendment  is  one  of  the  assignments  for  error 
on  this  appeal. 

The  cause  was  heard  by  the  chancellor  on  the  bill  and 
answers,  no  evidence  being  taken,  and  a  decree  was  ren- 
dered construing  the  will.  The  chancellor  found  and  de- 
creed that  upon  the  death  of  the  testator  the  legal  title  to 
his  estate  vested  in  the  trustees  for  the  purposes  mentioned, 
for  the  use  and  benefit  of  the  beneficiaries  named  in  the 
will ;  that  an  equitable  one-seventh  of  the  net  income  from 
the  estate,  after  paying  annuities  and  other  charges,  vested 
in  Mark  E.  Guerin,  and  two-sevenths  each  in  M.  Henry 
Guerin,  James  Guerin  and  Gertrude  Guerin  Drum,  and  that 
in  the  same  proportions  the  equitable  title  to  the  corpus  of 
the  estate  vested  in  the  same  devisees,  to  be  divided  among 
them  upon  the  death  of  the  last  surviving  annuitant.  The 
decree  further  found  that  none  of  the  provisions  of  the  will 
violates  the  rule  against  perpetuities  and  that  none  of  the 
gifts  or  devises  are  void  or  illegal ;  that  the  words  in  the 
devise  to  the  daughter  Gertrude,  "with  this  exception,  that 
the  estate  devised  to  my  daughter  Gertrude  shall  always  re- 
main in  trust,"  if  given  any  effect,  would  affect  the  title  to 
said  two-sevenths  of  the  income  and  the  corpus  of  the  es- 
tate; that  only  the  trustees  and  Gertrude  Drum  had  any 
interest  in  the  determination  of  that  question,  and  neither 
the  pleadings  nor  the  interests  of  the  parties  called  for  its 
decision.  The  decree  further  found  that  clause  6  was  not 
invalid,  and  that  a  court  of  chancery  had  jurisdiction  to 
pass  upon,  approve  or  disapprove  the  accounts  of  the  trus- 
tees and  determine  their  reasonable  compensation.  The  de- 
cree  dismissed  the  amended  bill  for  want  of  equity,  and 
complainants  have  appealed. 

By  the  will  the  whole  estate  is  devised  and  bequeathed 
to  M.  Henry  Guerin,  James  Guerin  and  Thomas  B.  Broug- 
ham, trustees,  in  trust,  with  authority  to  manage,  sell,  en- 
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cumber,  convey  and  otherwise  dispose  of  the  items  thereof 
and  "to  dispose  of  the  estate  and  the  income,"  as  follows : 

''First — ^They  shall  pay  out  of  the  income  of  my  estate, 
half-yearly,  to  my  dearly  beloved  wife  during  her  life,  the 
sum  of  two  thousand  dollars  ($2000)  per  annum,  which 
said  sum  of  $2000  shall  be  a  first  charge  on  my  estate,  tak- 
ing precedence  of  all  other  devises  and  bequests.  This  be- 
quest, however,  is  to  be  in  lieu  of  any  dower  claim  of  my 
said  wife  against  the  estate  of  which  I  die  seized.  The  bulk 
of  my  estate  was  devised  to  me  by  Mary  Jackson  Guerin, 
my  deceased  first  wife,  and  for  this  reason  I  have  always 
considered  that  a  trust  was  imposed  by  her  on  me  to  man- 
age the  same  for  the  interests  and  benefit  of  the  children  of 
my  deceased  wife  and  myself,  therefore  I  do  nt)t  make  a 
larger  provision  for  my  present  wife,  who  has  long  been 
aware  of  the  facts  and  circumstances  as  above  set  forth  by 
me,  inasmuch  as  she  has  property  of  not  less  than  $25,000 
in  value  in  her  own  right. 

''Second — To  my  daughter  Madame  Mary  Guerin,  who 
is  a  religieuse  and  member  of  the  Order  of  the  Sacred 
Heart,  located  at  Menlo  Park,  near  San  Francisco,  Cali- 
fornia, I  give  and  bequeath  the  sum  of  six  hundred  dol- 
lars ($600)  per  annum,  to  be  paid  to  her  annually  out  of 
the  income  of  my  estate. 

"Third — ^The  balance  of  the  net  annual  income  of  my 
estate  after  payment  of  all  expenses  shall  be  distributed  as 
follows:  To  my  son  Mark  E.  Guerin  one-seventh,  and  to 
my  sons  M.  Henry  Guerin  and  James  Guerin  each  two- 
sevenths,  and  to  my  daughter  Gertrude  Guerin  Drum  two- 
sevenths,  of  the  balance  of  my  estate. 

"Fourth — I  suggest  to  my  trustees  that  such  property 
as  may  be  vacant  and  unproductive  be  sold  as  soon  as  the 
conditions  of  real  estate  market  presents  a  favorable  op- 
portunity, but  that  all  productive  property  paying  a  fair 
income  be  held  for  at  least  five  years  after  my.  death. 
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''Fifth — ^This  trust  shall  terminate  upon  the  death  of 
my  wife  and  daughter  Madame  Mary  Guerin,  and  upon  the 
decease  of  the  last  survivor  of  the  two  the  trust  estate  shall 
be  distributed,  with  this  exception :  that  the  estate  devised 
to  my  daughter  Gertrude  shall  always  remain  in  trust. 

"Sixth — I  desire  that  my  son  M.  Henry  Guerin  shall  act 
as  sole  executor  of  my  estate,  without  bond,  and  I  likewise 
direct  that  each  of  my  trustees  aforesaid  shall  not  be  re- 
quired to  give  bond,  but  direct  that  they  shall  make  annual 
reports  to  the  court  and  shall  receive  reasonable  compensa- 
tion for  their  services,  to  be  approved  by  the  court." 

The  errors  assigned  upon  this  record  are,  in  substance, 
in  addition  to  the  one  mentioned  above,  as  follows :  Error 
in  hearing  the  cause  without  replication  being  filed  to  the 
several  answers  to  the  bill;  in  hearing  the  cause  upon  bill 
and  answer,  without  proofs ;  in  the  construction  of  the  will ; 
in  refusing  to  allow  solicitors'  fees  on  the  motion  of  the 
appellants;  in  overruling  exceptions  to  certain  of  the  an- 
swers ;  in  dismissing  the  bill  for  want  of  equity. 

By  their  active  participation  in  the  trial  of  the  cause 
and  until  its  conclusion,  we  are  of  opinion  the  appellants 
waived  their  right  to  file  replications  or  to  afterwards  in- 
sist the  cause  was  not  at  issue.  Jones  v.  Neely,  72  111.  449 ; 
Marple  v.  Scott,  41  id.  50;  Cltambers  v.  Rowe,  36  id.  171. 

Proof  aliunde  could  not  legally  have  been  heard  to  am- 
plify, limit,  enlarge  or  explain  the  will,  and  as  the  bill  set 
out  the  will  in  hcec  verba  it  was  competent  and  proper  for 
the  court  to  pass  upon  and  construe  it,  that  being  the  pur- 
pose for  which  the  bill  was  filed.  Appellants  offered  no  evi- 
dence and  thereby  waived  the  point.  It  is  too  late  to  raise 
it  here.    Jones  v.  Neely,  supra;  Chambers  v.  Rozve,  supra. 

The  amendments  offered  to  the  amended  bill  were  prop- 
erly rejected  by  the  court  for  three  reasons:  First,  they 
were  not  proper  for  consideration  in  the  construction  of 
John  Guerin's  will,  the  will  of  his  deceased  wife  not  being 
permitted  to  influence  the  opinion  or  judgment  of  the  court 
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in  the  construction  of  his  will,  the  meaning  of  which  can 
only  be  determined  by  the  language  found  therein ;  second, 
the  amendments  were  offered  after  trial,  argument  and  the 
announcement  of  the  court's  findings,  or,  at  all  events,  so 
late  in  the  proceedings  that  it  was  within  the  discretion  of 
the  court  to  reject  them ;  third,  their  substance  is  recited  in 
the  will  itself.  The  matters  excepted  to  in  the  answers  re- 
lated to  family  history,  showing  which  of  the  children  were 
married  and  which  single,  with  their  respective  ages  and 
number  of  children  of  those  married,  and  showing  appel- 
lants were  childless.  These  may  have  been  immaterial  mat- 
ters in  a  bill  to  construe  a  will,  but  we  are  unable  to  see 
that  they  could,  or  did,  improperly  affect  the  decree  in  its 
construction  of  the  will. 

Appellants  insist  that  whatever  disposition  of  the  cor- 
pus of  the  estate  was  intended  by  the  testator,  it  is  void 
for  uncertainty  in  failing  to  declare  to  whom  or  in  what 
proportions  it  was  to  be  distributed,  and  that  the  entire 
corpus  descended  as  intestate  estate.  Another  contention 
of  appellants  is,  that  as  to  the  interest  of  Gertrude  Drum 
the  direction  that  her  portion  of  the  estate  shall  always  re- 
main in  trust  violates  the  rule  against  perpetuities,  and  that 
such  being  an  integral  part  of  the  plan  of  the  testator  for 
the  distribution  of  his  estate,  if  it  fails  the  whole  plan  fails. 
Appellees  contend  that  the  corpus  of  the  estate  is  disposed 
of  by  the  third  clause  of  the  will,  and  that  the  construction 
given  that  instrument  by  the  decree  is  correct. 

We  do  not  think  the  share  of  Gertrude  Drum  can  be 
considered  within  the  rule  against  perpetuities.  "The  rule 
against  perpetuities  has  reference  to  the  time  within  which 
the  title  vests  and  has  nothing  to  do  with  the  postponement 
of  the  enjoyment  or  the  duration  of  the  title."  (Mettler 
V.  Warner,  243  111.  600.)  The  direction  that  the  share  de- 
vised the  daughter  Gertrude  "shall  always  remain  in  trust" 
did  not  defeat  the  vesting  of  the  title  in  her.  To  say  the 
testator  meant  his  daughter  Gertrude's  share  was  to  con- 
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tinue  to  be  held  in  trust  perpetually  and  without  limit  as 
to  time  would  be  doing  violence  to  the  evident  intention 
of  the  testator.  The  language  could  mean  nothing  more 
than  that  as  to  said  daughter's  share  of  the  estate  it  should 
continue  to  be  held  in  trust  for  her  benefit  as  long  as  she 
lived.  The  vesting  of  the  title  was  not  affected,  but  her 
title  was  to  continue  to  be  held  subject  to  the  trust,  during 
her  life.  It  would  be  absurd  to  say  the  testator  intended 
the  trust  should  continue  after  his  daughter's  death.  He 
was  violating  no  rule  of  law  in  continuing  her  devise  sub- 
ject to  the  trust  after  the  death  of  the  annuitants,  at  which 
time  he  directed  that  the  trust  as  to  the  shares  of  the  other 
devisees  should  terminate. 

We  think  the  testator  expressed  the  manner  in  which 
he  wanted  to  dispose  of  his  estate  as  well  as  the  income 
from  it.  In  the  first  part  of  his  will  he  devised  his  estate 
to  trustees,  "to  dispose  of  the  estate  and  the  income  there- 
of, as  follows."  Immediately  following,  by  the  clause  num- 
bered "First,"  he  directed  that  out  of  the  income  of  his  es- 
tate the  trustees  pay  his  widow  an  annuity  of  $2000,  which 
was  in  lieu  of  all  other  rights  or  claims  in  the  testator's 
estate.  By  the  second  clause  he  directed  the  payment,  out 
of  his  estate,  to  his  daughter  Mary  an  annuity  of  $600. 
By  the  third  clause  he  directed  that  the  balance  of  the 
net  annual  income  be  distributed,  to  Mark  E.  Guerin  one- 
seventh,  M.  Henry  Guerin  two-sevenths,  James  Guerin  two- 
sevenths  and  Gertrude  Guerin  Drum  two-sevenths,  "of  the 
balance  of  my  estate."  The  fifth  clause  provided  that  at 
the  death  of  the  last  surviving  annuitant  the  trust  shall 
terminate  and  the  estate  be  distributed,  except  that  the  es- 
tate devised  to  the  daughter  Gertrude  "shall  always  remain 
in  trust." 

Importance  is  attached  by  appellees  to  the  concluding 
words  in  the  paragraph  of  the  first  part  of  the  will,  that  the 
trustees  were  "to  dispose  of  the  estate  and  income  thereof, 
as  follows,"  preceding  the  first,  second  and  third  clauses,  in 
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which  the  persons  are  designated  to  whom  the  income  is  to 
be  distributed  and  the  proportion  each  is  to  receive.  It  is 
contended  that  language  indicates  the  corpus  was  to  be  dis- 
tributed to  the  same  persons  and  in  the  same  proportion  as 
the  income ;  that  the  gift  of  the  corpus  was  made,  not  by 
the  fifth  clause  but  by  the  third  clause  of  the  will,  and  that 
the  words  "two-sevenths  of  the  balance  of  my  estate,"  fol- 
lowing the  gift  of  income  to  the  daughter  Gertrude  in 
clause  3,  expressed  the  testator's  intention  to  give  her  and 
each  of  the  three  sons  not  alone  the  portion  of  the  income 
designated,  but  the  corpus  of  the  estate  in  the  proportions 
mentioned. 

After  devising  his  estate  to  trustees,  the  testator,  in  de- 
fining their  powers  and  duties,  directed  them  to  dispose  of 
"the  estate  and  the  income  thereof"  in  the  manner  specified 
in  the  succeeding  clauses  of  his  will.  The  language  used 
indicates  he  had  in  mind  one  distribution  of  the  income 
and  another  of  the  corpus.  If  he  did  not,  why  use  the 
words  "estate"  and  "income  ?"  The  rule  that  in  construing 
wills  the  intention  of  the  testator  is  to  be  ascertained  and 
given  effect  unless  it  violates  some  rule  of  law  is  too  famil- 
iar to  require' the  citation  of  authority.  In  ascertaining  the 
intention  of  the  testator  the  language  of  the  will  and  every 
word  of  it  will  be  scrutinized,  and,  if  possible,  given  force. 
(Eyer  v.  Williamson,  256  111.  540;  Winter  v.  Dibble,  251 
id.  200;  Reid  v.  Voorhees,  216  id.  236;  Olcott  v.  Tope, 
213  id.  124.)  The  language  that  the  trustees  were  to  dis- 
pose of  "the  estate  and  income,"  as  follows,  meant  that  the 
trustees  were  to  look  to  the  following  provisions  of  the 
will  for  the  disposition  made  of  each.  In  the  part  of  the 
will  immediately  following  that  language,  which  is  the  first 
clause,  the  testator  directs  that  part  of  the  income  from  his 
estate  be  used  to  pay  an  annuity  to  his  widow.  By  clause  2, 
immediately  following,  he  directs  the  payment,  out  of  the 
income,  of  an  annuity  to  a  daughter,  and  by  clause  3  he 
directs  that  "the  balance  of  the  net  annual  income  of  my 
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estate"  be  distributed  to  his  sons,  to  Mark  E.  Guerin  one- 
seventh,  to  M.  Henry  Guerin  and  James  Guerin  each  two- 
sevenths,  "and  to  my  daughter  Gertrude  Guerin  Drum  two- 
sevenths  of  the  balance  of  my  estate."  It  seems  clear  that 
in  the  use  of  the  words  "balance  of  my  estate,"  following 
the  two-sevenths  directed  to  be  paid  his  daughter  Gertrude, 
the  testator  intended  and  meant  income  and  not  corpus. 
The  first  three  clauses  show  his  intention  to  have  been  to 
dispose  by  them  of  the  income  of  his  estate  and  not  the 
estate.  Every  provision  preceding  that  for  the  daughter 
Gertrude,  in  the  third  clause,  deals  only  with  the  income 
from  the  estate.  The  gift  to  the  three  sons  is  specifically 
limited  to  income,  and  by  no  construction  authorized  to  be 
made  of  the  language  used  in  the  gift  to  the  daughter  Ger- 
trude can  it  be  held  that  the  testator  intended  by  the  third 
clause  to  dispose  of  his  estate  to  the  persons  and  in  the 
proportions  therein  named. 

It  is  further  contended  the  third  clause  was  a  devise  of 
rents  and  profits  or  income,  and  was  therefore  a  devise  of 
the  corpus.  As  we  construe  the  will  that  rule  is  not  ap- 
plicable. While  the  rule  contended  for  has  been  applied  in 
some  cases  and  may  be  permitted  where  it  gives  effect  to 
the  intention  of  the  testator,  its  application  is  not  permis- 
sible where  its  effect  would  be  to  defeat  the  intention.  As 
we  construe  this  will,  the  only  disposition  of  the  corpus  of 
the  estate  was  made  by  the  fifth  clause,  which  directs  that 
at  the  death  of  the  last  surviving  annuitant  the  trustees 
shall  distribute  the  trust  estate.  This  distribution  can  only 
be  to  the  distributees  named  in  the  will,  who  are  all  chil- 
dren of  the  testator,  in  equal  proportions,  as  there  is  no 
authority  in  the  will  for  its  distribution  in  unequal  propor- 
tions, such  as  there  was  of  the  income.  Clearly,  therefore, 
if  it  was  the  intention  of  the  testator  that  the  four  distribu- 
tees, all  his  children,  should  share  equally  in  his  estate  at 
the  expiration  of  the  trust,  he  did  not  intend  in  the  previ- 
ous clauses  to  dispose  of  anything  but  the  income.    Giving 


Digitized  by 


Google 


Dm.  '15.]  GuERiN  V.  GuERiN.  249 

the  will  the  construction  we  do  is  not  creating  a  devise  by 
implication.  The  presumption  is  that  one  who  makes  a  will 
does  so  for  the  purpose  of  disposing  of  all  his  property 
and  does  not  intend  to  die  intestate  as  to  any  of  it.  In  this 
case  that  presumption  is  strengthened  by  the  statement  of 
the  testator,  in  substance,  in  the  beginning  of  his  will,  that 
it  was  made  for  the  purpose  of  disposing  of  his  estate  and 
the  income  thereof.  To  whom  could  the  trustees  distribute 
the  estate  except  to  the  persons  named  in  the  will  ?  There 
was  a  clear  direction  and  authority  to  distribute  the  corpus 
of  the  estate  in  the  fifth  clause,  and  no  previous  or  subse- 
quent clause  designated  the  proportions  of  the  distribution. 
There  being  no  doubt  as  to  whom  the  distribution  was  to 
be  made,  although  it  is  not  expressly  stated  what  the  share 
of  each  of  the  distributees  shall  be,  if,  considering  the 
whole  will,  there  is  no  doubt  as  to  the  intention  of  the  tes- 
tator as  to  the  share  each  should  take,  that  intention  will  be 
given  effect.  {Connor  v.  Gardner,  230  111.  258.)  The  dis- 
tributees are  all  the  children  of  the  testator  except  the 
daughter  Mary,  who  was  to  be  paid  an  annuity  for  life. 
As  the  corpus  of  the  estate  could  not  be  distributed  until 
after  her  death,  it  is  clear  she  was  not  intended  to  be,  and 
could  not  be,  one  of  the  distributees  at  the  termination  of 
the  trust.  It  is  doing  no  violence  to  the  language  of  the 
will  to  say  that  the  testator  meant  and  intended  the  dis- 
tribution should  be  made  to  the  four  children,  Mark  E., 
M.  Henry,  James  Guerin  and  Gertrude  Guerin  Drum,  in 
equal  shares,  for  if  he  had  not  so  intended  we  must  assume 
he  would  have  said  so  and  would  have  given  directions  as 
to  what  share  should  be  given  each  of  the  distributees.  As 
we  construe  the  will,  when  the  trust  is  terminated  the  es- 
tate is  to  be  distributed  by  the  trustees  to  the  four  children 
of  the  testator  in  equal  shares. 

Appellants  contend  the  provision  in  the  sixth  clause  of 
the  will  requiring  the  persons  named  as  trustees  to  make 
annual  reports  to  the  court  and  receive  reasonable  compen- 


Digitized  by 


Google 


250  GuERiN  17.  GuERiN.  [?70  DL 

sation  for  their  services,  to  be  approved  by  the  court,  is  in- 
valid, no  court  having  jurisdiction  to  receive  such  reports 
or  fix  such  compensation,  and  that  said  provision  being  an 
integral  part  of  the  whole  testamentary  plan,  its  invalidity 
destroys  the  plan.  We  do  not  agree  with  this  contention, 
and  hold  the  courts  of  general  chancery  jurisdiction  have 
ample  power  and  authority  to  receive  and  pass  upon  the 
reports  provided  to  be  made  by  the  sixth  clause  of  the  will 
and  to  fix  and  determine  the  compensation  to  which  the 
trustees  shall,  from  time  to  time,  be  entitled. 

Appellants'  further  contention  is,  it  was  error  in  the 
trial  court  to  refuse  to  allow  and  order  paid  out  of  the 
funds  of  the  estate  the  reasonable  fees  of  the  solicitors  for 
appellants,  and  to  dismiss  the  bill  for  want  of  equity  after 
determining  and  establishing  the  rights  of  the  parties  by  a 
construction  of  the  will,  even  though  the  will  was  construed 
adversely  to  the  construction  sought  by  the  bill  and  amended 
bill.  In  both  of  these  contentions  the  position  of  appellants 
is  correct.  It  was  alleged  in  the  bill  that  doubt,  uncertainty 
and  controversy  had  arisen  concerning  the  correct  legal  con- 
struction of  the  will  and  the  rights  in  the  estate  of  the  par- 
ties interested,  and  the  prayer  was  that  the  will  be  construed 
and  that  the  rights  of  the  parties  and  the  status  of  the  per- 
sons named  in  the  will  as  trustees  be  determined.  Without 
opposition  from  the  adverse  parties  in  interest,  and  appar- 
ently with  their  full  concurrence,  the  court  did  hear  and 
determine  the  rights  of  the  parties  and  the  status  of  the  per- 
sons named  as  trustees.  It  is  the  settled  law  of  this  State 
that  where  a  will  is  so  ambiguous  or  uncertain  as  to  require 
construction,  the  costs  and  expenses  of  the  proceeding  to 
construe,  including  reasonable  fees  for  complainant's  solic- 
itors, should  be  ta^ed  against  and  paid  by  the  estate. 

The  case  of  Ingraham  v.  Ingraham,  169  111.  432,  was 
one  brought  to  construe  a  will,  and,  though  the  court  below 
construed  the  will  adversely  to  the  contention  of  the  com- 
plainant, an  allowance  was  made  as  fees  to  the  solicitor  for 
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complainant,  and  in  passing  upon  that  case  this  court  said : 
"In  view  of  the  ruling  of  this  court  in  Woman's  Union  Mis- 
sionary Society  v.  Mead,  131  111.  338,  we  do  not  regard  the 
allowance  of  the  fee  as  erroneous.  The  bill,  as  amended, 
asked  for  a  construction  of  the  fourteenth  clause.  There  is 
sufficient  ambiguity  about  the  language  of  the  testator  to 
justify  an  application. to  a  court  of  equity  for  a  construction 
of  the  clause  in  question.  It  is  a  general  rule  that  when 
the  testator  has  expressed  his  intention  so  ambiguously  as 
to  create  a  difficulty,  which  makes  it  necessary  to  go  into 
a  court  of  chancery  to  get  a  construction  of  the  will  and  to 
remove  the  difficulty,  the  costs  of  litigation  must  be  borne 
by  the  estate,  and  the  general  residue  is  the  primary  fund 
for  the  payment  of  such  costs." 

In. Kendall  v.  Taylor,  245  111.  617,  the  court  say,  on 
page  621 :  "Counsel  for  appellants  further  insist  that  the 
trial  court  erred  in  taxing  the  solicitor's  fees  of  appellees' 
counsel  as  costs.  It  is  admitted  that  the  fees  are  reason- 
able for  the  work  performed  but  it  is  argued  that  appellees 
should  personally  pay  these  fees.  The  general  rule  is,  that 
when  the  testator  has  expressed  his  intention  in  his  will  so 
ambiguously  as  to  make  it  necessary  to  go  into  a  court  of 
chancery  to  get  a  construction  of  the  will  in  order  to  de- 
termine which  of  two  or  more  adverse  claims  to  the  same 
fund  or  property  is  valid,  the  costs  of  the  litigation  should 
be  borne  by  the  fund  or  property  in  question."  See,  also. 
Board  of  Administration  v.  Stead,  259  111.  194,  and  Dean 
V.  Northern  Trust  Co.  266  id.  205. 

Having  found  it  advisable  and  necessary,  under  the  al- 
legations of  the  amended  bill,  to  take  jurisdiction  and  con- 
strue the  will  so  as  to  determine  the  status  and  rights  of 
the  parties,  we  hold  the  final  decree  should  have  been  made 
and  entered  without  the  order  of  dismissal.  The  court 
should  also  have  allowed  the  reasonable  fees  of  the  solic- 
itors and  ordered  the  payment  thereof,  together  with  the 
taxable  costs,  from  the  funds  of  the  estate. 
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The  decree  of  the  circuit  court  of  Cook  county  is  re- 
versed and  the  cause  will  be  remanded  to  that  court,  with 
directions  to  enter  a  decree  construing  the  will  of  Dr.  John 
Guerin  as  herein  indicated,  and  to  determine  and  fix  the 
reasonable  fees  for  solicitors  and  order  the  payment  there- 
of, together  with  the  costs,  out  of  the  assets  of  the  estate. 
Reversed  and  remanded,  with  directions. 


Robert  Graham,  Defendant  in  Error,  vs.  Chari.es  E. 
Hagmann,  Plaintiff  in  Error. 

Opinion  filed  October  2j,  ipi§ — Rehearing  denied  Dec.  p,  1915. 

1.  App^aIvS  and  errors — Supreme  Court  cannot  review  facts  in 
suit  at  law.  Where  the  Appellate  Court  has  affirmed  the  judgment 
of  the  trial  court  approving  the  verdict  of  the  jury  in  a  suit  at 
law,  the  Supreme  Court  will  examine  the  record  only  to  ascertain 
if  the  law  has  been  properly  applied  by  those  courts  to  the  facts 
before  them. 

2.  Negligence — driver  of  a  horse-drawn  vehicle  need  not  keep 
continuous  lookout  for  automobiles.  A  driver  of  a  horse-drawn 
vehicle  must  use  ordinary  care  in  watching  for  automobiles  and 
other  vehicles,  but  he  is  not  required  to  keep  a  continuous  lookout 
for  automobiles,  under  penalty  that  if  he  fails  to  do  so  and  is  in- 
jured contributory  negligence  will  be  conclusively  imputed  to  him. 

3.  Sa^mz— degree  of  care  depends  upon  character  of  the  vehicle 
used.  The  degree  of  care  and  caution  to  be  exercised  by  the  driv- 
ers of  vehicles  depends  upon  the  character  of  the  vehicle  used,  and 
the  more  dangerous  the  vehicle  and  the  greater  its  liability  to  do 
injury  to  others  the  higher  is  the  degree  of  care  and  caution  to  be 
exercised  by  the  person  charged  with  the  duty  of  its  operation. 

4.  Same — the  duties  of  drivers  of  horse-drawn  vehicles  and  of 
drivers  of  automobiles  are  reciprocal.  The  duty  resting  upon  the 
driver  of  a  horse-drawn  vehicle  to  be  watchful  for  the  approach 
of  automobiles  to  avoid  injury  from  them,  and  the  duty  resting 
upon  the  driver  of  an  automobile  to  be  watchful  for  travelers  in 
other  vehicles  in  order  to  prevent  injuring  them,  are  reciprocal. 

5.  Same — cases  involving  the  conduct  of  one  crossing  railroad 
track  do  not  apply  to  crossing  of  public  streets.  Cases  involving 
the  conduct  of  a  person  about  to  cross  a  railroad  track  do  not  ap- 
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ply  to  the  crossing  of  public  streets,  where  all  persons  entering 
thereon  have  a  right  to  assume  that  all  others  about  to  use  the 
same  will  exercise  due  care  and  caution  to  prevent  injury  to  them. 

6.  Same — when  the  violation  of  an  ordinance  is  not  necessarily 
contributory  negligence.  That  the  injured  person  was  riding  in  a 
wagon  having  no  side  lights,  as  required  by  a  city  ordinance,  does 
not  necessarily  charge  him  with  contributory  negligence  in  case 
the  wagon  is  struck  by  an  automobile,  unless  the  absence  of  such 
lights  in  some  way  proximately  contributed  to  the  accident. 

7.  Practice — when  rules  of  the  lower  court  are  involved  they 
should  be  contained  in  the  record.  Where  an  instruction  is  refused 
for  the  reason  that  it  was  not  tendered  within  the  time  required 
by  the  rules  of  the  trial  court  these  rules  should  be  contained  in 
the  record,  since  the  bill  of  exceptions  is  the  pleading  of  the  party 
furnishing  it  and  is  to  be  taken  most  strongly  against  such  party. 

8.  Same — when  new  trial  will  not  be  granted  on  new  evidence. 
It  is  the  duty  of  a  party  to  use  due  diligence  to  procure  all  of  his 
evidence  at  the  time  of  the  trial,  and  unless  it  appears  that  he  has 
used  such  diligence  and  been  unable  to  procure  the  evidence  a  new 
trial  will  not  be  granted  for  newly  discovered  evidence. 

9.  Same — character  of  new  evidence  necessary  to  authorize  a 
new  trial.  To  authorize  the  granting  of  a  new  trial  upon  newly 
discovered  evidence  the  new  facts  must  be  of  a  conclusive  charac- 
ter, material  to  the  issue  and  relate  to  the  merits  of  the  case,  must 
have  been  discovered  since  the  trial,  and  it  must  be  shown  that  it 
could  not  have  been  discovered  before  by  reasonable  inquiry  and 
due  diligence. 

10.  Same — what  new  evidence  is  not  sufficient  to  grant  a  new 
trial.  To  authorize  the  granting  of  a  new  trial  for  newly  discov- 
ered evidence  the  new  evidence  must  not  be  such  as  merely  tends 
to  impeach  a  witness  or  is  merely  cumulative  to  the  evidence  al- 
ready oflfered  or  tends  merely  to  mitigate  the  damages,  unless  it  is 
practically  conclusive  that  only  nominal  or  slight  damages  should 
have  been  allowed  where  heavy  damages  have  been  recovered. 

Writ  of  Error  to  the  Appellate  Court  for  the  First 
District; — ^heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Dean  Frankun,  Judge, 
presiding. 

Felix  J.  Strkyckmans,  William  J.  Ammen,  and  Al- 
bert B.  JoYNER,  for  plaintiff  in  error. 
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Edward  Maher,  and  James  L.  Bynum,  for  defend- 
ant in  error. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

Defendant  in  error,  Robert  Graham,  brought  suit  in  the 
circuit  court  of  Cook  county  against  the  plaintiff  in  error, 
Charles  E.  Hagmann,  for  personal  injuries  received  as  the 
result  of  a  collision  between  the  wagon  in  which  he  was 
riding  and  the  automobile  of  plaintiff  in  error.  The  acci- 
dent occurred  about  eleven  o'clock  on  the  night  of  June 
24,  191 1,  at  the  intersection  of  Jackson  boulevard  and 
Homan  avenue,  in  the  city  of  Chicago.  The  negligence 
charged  in  the  declaration  is  the  driving  of  the  automobile 
at  a 'dangerous  and  high  rate  of  speed,  contrary  to  the 
provisions  of  the  statute,  and  in  failing  to  sound  a  whistle 
or  horn  so  as  to  give  defendant  in  error  warning  of  the 
approach  of  the  automobile.  A  plea  of  general  issue  was 
filed  and  the  cause  tried  before  a  jury,  resulting  in  a  ver- 
dict and  judgment  in  favor  of  the  defendant  in  error  for 
$2000.  On  appeal  to  the  Appellate  Court  for  the  First 
District  the  judgment  of  the  trial  court  was  affirmed.  A 
writ  of  certiorari  was  allowed,  and  the  cause  is  now  in 
this  court  pursuant  to  the  mandate  of  such  writ. 

The  grounds  urged  for  reversal  of  the  judgment  are, 
that  defendant  in  error  was  guilty  of  contributory  negli- 
gence, the  refusal  to  give  certain  instructions  offered  by 
plaintiff  in  error,  and  the  refusal  to  grant  plaintiff  in  error 
a  new  trial  on  account  of  newly  discovered  evidence. 

It  appears  that  on  Saturday  afternoon,  June  24,  191 1, 
defendant  in  error  and  his  son,  George  Graham,  were  vis- 
iting at  the  house  of  a  friend,  Charles  W.  Heise,  where 
they  met  Harry  Knightly,  Harry  Williams  and  Edward 
Hickey.  They  all  remained  at  the  home  of  Heise  during 
the  afternoon  and  evening  and  until  about  10:30  o'clock 
that  night,  when  they  started  for  home  in  an  open  furni- 
ture delivery  wagon  owned  by  Knightly.    Hickey  was  driv- 
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ing,  with  Knightly  and  Williams  sitting  with  him  on  the 
driver's  seat.  Defendant  in  error  and  his  son,  George,  were  • 
sitting  on  a  bale  of  hay  in  the  bottom  of  the  wagon.  The 
parties  proceeded  on  their  way  home  driving  nonth  until 
they  reached  the  intersection  of  Homan  avenue  and  Jack- 
son boulevard,  where  the  accident  occurred  in  which  de- 
fendant in  error  was  injured.  Homan  avenue  runs  north 
and  south  and  Jackson  boulevard  east  and  west  through 
the  city.  The  accident  occurred  at  the  northeast  corner 
of  the  intersection  of  these  two  streets.  Another  street, 
Colorado  avenue,  runs  diagonally  northeast  and  southwest 
across  these  streets,  intersecting  Jackson  boulevard  at  a 
point  about  one  hundred  and  fifty  feet  east  of  Homan  ave- 
nue, leaving  a  triangular  open  space,  bounded  on  the  north 
by  Jackson  boulevard,  on  the  west  by  Homan  avenue  and 
on  the  southeast  by  Colorado  avenue,  which  space  is 
spoken  of  as  the  park.  Hickey  and  the  others  started  to 
cross  Jackson  boulevard,  looked  to  the  west  but  not  to  the 
east,  and  did  not  see  or  hear  the  automobile  until  immedi- 
ately before  the  accident  happened.  The  driver,  and  those 
on  the  seat  with  him,  watched  the  automobile  approaching 
as  they  proceeded  across  Jackson  boulevard,  and  when  they 
saw  it  had  crossed  Colorado  avenue  the  driver  whipped 
up  the  horse  but  did  not  succeed  in  getting  across  the 
street  before  the  collision  occurred.  The  evidence  on  the 
part  of  the  defendant  in  error  tended  to  show  that  the  au- 
tomobile was  being  driven  at  a  reckless  and  high  rate  of 
speed;  that  no  warning  was  given  of  its  approach,  and 
that  the  wagon  was  run  into  by  the  automobile  and  upset 
while  the  occupants  were  using  all  due  care  and  were  en- 
deavoring to  get  out  of  its  way.  The  evidence  on  the  part 
of  the  plaintiff  in  error  tended  to  show  that  the  occupants 
of  the  wagon  were  more  or  less  under  the  influence  of 
liquor ;  that  the  automobile  was  not  being  driven  at  a  high 
rate  of  speed  or  in  a  reckless  manner,  and  that  it  was 
brought  to  a  complete  stop  before  the  accident  occurred, 
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which  resulted  from  the  wagon  running  into  the  automobile 
and  the  hind  wheel  of  the  wagon  catching  on  the  fender 
and  bumper  of  the  automobile  and  upsetting  the  wagon. 
As  a  result  of  the  collision  the  wagon  was  completely 
overturned  and  its  occupants  thrown  out,  Williams  being 
thrown  under  the  horse  and  defendant  in  error  falling  on 
his  face  on  the  pavement,  quite  seriously,  if  not  perma- 
nently, injuring  him.  Three  spokes  in  the  right  hind  wheel 
of  the  wagon  were  broken  out  and  the  rear  axle  was 
broken,  and  the  automobile  was  so  badly  damaged  that  it 
could  not  be  operated  until  it  had  been  taken  to  a  garage 
and  repairs  made. 

With  this  conflict  in  the  evidence,  the  questions  as  to 
the  manner  in  which  the  accident  occurred,  of  the  plain- 
tiff in  error's  negligence  and  the  defendant  in  error's  free- 
dom from  contributory  negligence  were  all  questions  of  fact 
for  the  jury,  (Winn  v.  Cleveland,  Cincinnati,  Chicago  and 
St,  Louis  Railway  Co,  239  111.  132,)  and  where  the  ques- 
tions have  been  submitted  to  them  on  conflicting  evidence 
and  their  verdict  has  been  approved  by  the  trial  and  Ap- 
pellate Courts,  this  court  can  only  examine  the  record  to 
ascertain  if  the  law  has  been  properly  applied  by  those 
courts  to  the  facts  before  them.  Reiter  v.  Standard  Scale 
Co,  237  111.  374. 

Plaintiff  in  error  contends  defendant  in  error  was  guilty 
of  contributory  negligence  in  two  respects:  First,  in  sit- 
ting with  his  back  to  the  driver  and  in  not  looking  in 
every  direction  before  attempting  to  cross  Jackson  boule- 
vard; and  second,  in  riding  in  a  wagon  without  a  light 
affixed  to  its  left  side  showing  a  white  light  visible  at  least 
two  hundred  feet  in  the  direction  toward  which  the  wagon 
was  traveling,  and  a  red  light  visible  at  least  two  hundred 
feet  in  the  reverse  direction,  as  required  by  an  ordinance 
of  the  city  of  Chicago  introduced  in  evidence. 

Plaintiff  in  error's  first  contention  is  based  upon  a  mis- 
apprehension of  the  law  on  this  subject.     There  is  no  im- 
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perative  duty  resting  upon  pedestrians  or  upon  travelers  in 
a  horse-drawn  vehicle  on  public  highways  to  keep  a  con- 
tinuous lookout  for  automobiles,  under  penalty  that  if  they 
fail  to  do  so  and  are  injured,  contributory  negligence  will 
be  conclusively  imputed  to  them.  (Millsaps  v.  Brogdon, 
97  Ark.  469.)  The  mere  fact  that  automobiles  are  run 
by  motor  power  and  may  be  operated  at  a  dangerous  and 
high  rate  of  speed  gives  them  no  superior  rights  on  the 
highway  over  other  Vehicles,  any  more  so  than  would  the 
fact  that  one  is  driving  a  race-horse  give  such  driver  supe- 
rior rights  on  the  highway  over  his  less  fortunate  neigh- 
bor who  is  pursuing  his  journey  behind  a  slower  horse. 
Highways  are  established  and  maintained  at  public  expense 
for  the  mutual  benefit  of  all,  and  all  persons  have  a  right 
to  use  them,  subject  only  to  the  duty  which  the  law  im- 
poses upon  them  that  they  shall  at  all  times  exercise  ordi- 
nary care  and  caution  for  their  own  safety  and  also  for 
the  safety  of  all  others  who  are  traveling  thereon  in  the 
exercise  of  their  lawful  rights.  (Baker  v.  Close,  204  N.  Y. 
92;  Christy  v.  Elliott,  216  111.  31.)  The  degree  of  care 
and  caution  to  be  used  in  each  case  depends  upon  the  char- 
acter of  the  vehicle  used  and  the  locality  and  surroundings 
in  which  it  is  being  used.  The  more  dangerous  the  char- 
acter of  the  vehicle  and  the  greater  its  liability  to  do  in- 
jury to  others,  the  higher  is  the  degree  of  care  and  caution 
to  be  exercised  by  the  person  charged  with  the  duty  of 
its  operation.  {Christy  v.  Elliott,  supra;  Simeone  v.  Lind- 
say, 6  Penn.  224;  Minor  v.  Stevens,  65  Wash.  423.)  The 
duty  resting  upon  the  driver  of  an  ordinary  horse-drawn 
vehicle  to  be  watchful  for  the  approach  of  automobiles 
to  prevent  injury  from  them  is  no  greater  than  the  duty 
resting  upon  the  driver  of  automobiles  to  be  watchful  for 
travelers  in  other  vehicles  in  order  to  prevent  injuring  them. 
The  rights  and  duties  of  each  in  the  premises  are  recipro- 
cal. {Christy  v.  Elliott,  supra;  Hennessey  v.  Taylor,  189 
Mass.  583;    Towle  v.  Morse,  103  Me.  250;    Fletcher  v. 
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Dixon,  107  Md.  420;  Burvant  v.  Wolfe,  126  La.  787.) 
Cases  involving  the  conduct  of  a  person  about  to  cross  a 
railroad  track  at  a  grade  crossing  are  not  in  point.  {Hen- 
nessey V.  Taylor,  supra;  Baton  v.  Cripps,  94  Iowa,  176; 
Diamond  v.  Cowles,  98  C.  C.  A.  417;  Tiffany  &  Co.  v. 
Drummond,  93  id.  469.)  Railroads  are  engaged  in  the  per- 
formance of  a  business  of  a  qiuisi  public  nature,  and  in 
carrying  out  the  purposes  for  which  they  are  created  must 
necessarily  often  operate  their  trains  at  such  a  high  rate  of 
speed  that  they  cannot  be  brought  to  a  sudden  stop  with- 
out endangering  the  lives  and  safety  of  those  riding  there- 
in. They  travel  on  fixed  tracks  and  cannot  turn  aside,  and 
the  danger  to  be  encountered  in  entering  thereon  is  so  well 
known  and  is  a  matter  of  such  common  knowledge,  that 
when  a  traveler  on  a  public  highway  fails  to  use  the  ordi- 
nary precautions  before  driving  thereon,  the  general  knowl- 
edge and  experience  of  mankind  condemn  such  conduct  as 
negligence.  But  a  public  street  crossing  is  not  ordinarily 
a  dangerous  place,  and  all  persons  entering  thereon  have  a 
right  to  assume  that  all  others  about  to  use  the  same  will 
exercise  due  care  and  caution  to  prevent  injury  to  them. 
Hennessey  v.  Taylor,  supra. 

Plaintiff  in  error's  second  contention  is  based  upon  the 
provisions  of  an  ordinance  of  the  city  of  Chicago  intro- 
duced in  evidence,  which  provided  that  from  an  hour  and  a 
half  after  sunset  until  an  hour  before  sunrise  the  user  of 
a  horse-driven  vehicle  on  the  streets  of  the  city  shall  have 
a  light  affixed  to  the  left  side  of  the  vehicle  which  is  vis- 
ible and  will  show  a  white  light  for  at  least  two  hundred 
feet  in  the  direction  toward  which  the  vehicle  is  traveling, 
and  a  red  light  visible  for  at  least  an  equal  distance  in 
the  reverse  direction.  There  was  a  conflict  in  the  evi- 
dence as  to  whether  or  not  such  a  light  was  affixed  to  the 
wagon  in  which  defendant  in  error  was  riding.  Testimony 
on  the  part  of  plaintiff  in  error  tended  to  show  that  no 
such  light  was  on  the  wagon,  and  there  was  testimony  on 


Digitized  by 


Google 


Dm.  '15.]  Graham  v.  Hagmann.  259 

behalf  of  defendant  in  error  that  there  was  a  lighted  lan- 
tern affixed  to  the  left  side  of  the  wagon  which  would 
throw  such  a  light  by  reason  of  the  manner  in  which  the 
globe  had  been  painted. 

At  the  conclusion  of  the  trial,  and  before  the  com- 
mencement of  the  last  argument  on  behalf  of  defendant  in 
error,  plaintiff  in  error  tendered  an  instruction  embodying 
the  above  section  of  the  ordinance,  by  which  the  jury  were 
told  that  if  they  believed,  from  the  evidence,  that  the  de- 
fendant in  error  knew,  or  by  the  exercise  of  ordinary  care 
could  have  known,  that  the  wagon  in  which  he  was  riding 
was  being  operated  in  violation  of  such  ordinance,  he  was 
guilty  of  contributory  negligence  as  a  matter  of  law.  The 
court  refused  to  give  this  instruction,  and  such  refusal  is. 
assigned  as  error.  It  appears  from  the  record  that  this 
instruction  was  refused  for  the  reason,  among  others,  that 
it  was  not  tendered  within  the  time  required  by  the  rules 
of  court  for  presenting  instructions.  The  rules  of  the  cir- 
cuit court  of  Cook  county  bearing  upon  this  question  are 
not  contained  in  the  record  and  this  court  has  no  means 
of  ascertaining  the  provisions  of  such  rules.  A  bill  of 
exceptions  is  the  pleading  of  the  party  furnishing  it  and 
is  to  be  taken  most  strongly  against  such  party,  (Martin 
V.  Chicago  and  Milwaukee  Electric  Railroad  Co,  220  111. 
97,)  and  should  include  all  matters  of  fact  that  were  pre- 
sented to  the  court  with  respect  to  the  matter  before  it  for 
decision.  But,  independent  of  the  question  as  to  whether 
.or 'not  it  was  tendered  in  time,  we  think  the  instruction 
was  properly  refused  for  the  reason  that  it  told  the  jury 
the  defendant  in  error  was  guilty  of  contributory  negli- 
gence if  he  knew,  or  by  the  exercise  of  ordinary  care 
might  have  discovered,  that  the  vehicle  in  which  he  was 
riding  was  being  operated  in  violation  of  such  ordinance, 
entirely  omitting  the  further  element  that  such  violation  of 
the  ordinance  in  some  way  proximately  contributed  to  the 
accident.    The  mere  fact  that  defendant  in  error  was  rid- 
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ing  in  the  vehicle  without  such  a  light  did  not  render  him 
guilty  of  such  contributory  negligence  as  would  bar  his 
cause  of  action,  unless  the  omission  of  such  light  in  some 
way  proximately  contributed  to  the  accident  in  which  he 
was  injured.  That  such  was  not  the  case  here  is  conclu- 
sively estabhshed  by  the  plaintiff  in  error's  own  evidence, 
which  was  that  he  saw  the  wagon  in  such  time  as  to  en- 
able him  to  bring  his  automobile  to  a  complete  stop  before 
the  accident  occurred,  which  was  caused,  as  he  claimed,  by 
the  wagon  running  into  his  automobile  and.  not  the  auto- 
mobile into  the  wagon.  Under  these  circumstances  it  can 
not  be  said  that  the  omission  to  have  the  light  upon  the 
wagon  in  any  way  contributed  to  the  accident.  In  the  ab- 
sence of  evidence  tending  to  show  such  fact  the  instruction 
was  erroneous  and  was  properly  refused.  Chicago,  Rock 
Island  and  Pacific  Railroad  Co.  v.  Bell,  yo  111.  102. 

It  is  further  insisted  that  the  court  should  have  granted 
a  new  trial  on  account  of  newly  discovered  evidence  which 
plaintiff  in  error  claims  he  was  unable  to  produce  at  the 
trial.  The  evidence  claimed  to  have  been  discovered  was 
that  of  two  policemen  who  were  at  the  scene  of  the  acci- 
dent shortly  after  it  occurred,  and  who  stated  in  their  af- 
fidavits that  they  arrived  at  the  place  within  two  minutes 
after  the  accident  occurred;  that  Hagmann  and  all  the 
occupants  of  the  wagon  were  there;  that  they  helped  up- 
right the  horse  and  wagon,  and  that  Graham  and  his  com- 
panions got  in  and  drove  away  and  that  they  saw  and  heard 
no  evidence  or  indication  of  anyone  being  hurt  or  injured  * 
and  that  defendant  in  error  was  not  unconscious  at  any 
time  while  they  were  there ;  also  an  affidavit  by  an  inves- 
tigator for  the  firm  of  attorneys  representing  plaintiff  in 
error,  that  he  had  made  an  examination  of  certain  books 
of  the  firm  of  Sears,  Roebuck  &  Co.,  by  whom  defendant 
in  error  was  employed,  and  ascertained  that  defendant  in 
error  was  absent  from  his  employment  only  from  June  26 
to  June  30,  inclusive,  July  i  and  October  15,  191 1,  and  on 
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certain  other  days  in  the  year  19 12.  This  latter  evidence, 
had  it  been  produced  at  the  trial,  would  have  tended  to 
contradict  defendant  in  error's  evidence  as  to  the  number 
of  days  he  was  absent  from  his  work  on  account  of  his 
injuries.  The  only  excuse  offered  for  not  producing  this 
evidence  on  the  trial  was,  that  the  investigator  for  plain- 
tiff in  error  was  unable  to  learn  where  defendant  in  error 
was  employed,  nor  any  information  as  to  who  the  police- 
men were  that  were  at  the  place  of  the  accident  because 
no  report  of  the  same  was  made  to  the  police  department. 
No  other  diligence  is  shown  to  have  been  used  to  obtain 
this  evidence  at  the  trial,  and  no  facts  are  stated  showing 
that  any  effort  was  made  to  ascertain  where  defendant  in 
error  was  employed,  or  who  the  policemen  were  who  were 
on  duty  at  the  place  at  the  time  the  accident  occurred,  ex- 
cept the  making  of  inquiry  one  time  at  the  police  depart- 
ment for  a  report  of  the  accident.  It  is  the  duty  of  a 
party  to  use  due  diligence  to  procure 'all  of  his  evidence 
at  the  time  of  the  trial,  and  unless  it  appears  that  he  has 
used  such  diligence  and  been  unable  to  procure  the  evidence, 
a  hew  trial  will  not  be  granted  on  those  grounds.  (Prons- 
kevitch  v.  Chicago  and  Alton  Railway  Co.  232  111.  136; 
Kimber  v.  Burns,  253  id.  343 ;  Springer  v.  Schults,  205  id. 
146.)  It  must  be  of  a  conclusive  character,  material  to 
the  issue  and  relate  to  the  merits  of  the  case.  (Crosier  v. 
Cooper,  14  111.  139;  People  v.  McCullough,  210  id.  488; 
People  V.  Williams* 2^2  id.  197.)  It  is  not  sufficient  that 
it  tends  to  impeach  a  witness,  {Chicago  and  Eastern  Illinois 
Railroad  Co,  v.  Stewart,  203  111.  223,)  or  is  merely  cumu- 
lative to  the  evidence  already  offered,  {People  v.  Williams, 
supra,)  or  such  as  merely  tends  to  mitigate  the  damages, 
unless  it  is  practically  conclusive  that  only  nominal  or  slight 
damages  should  have  been  allowed  where  heavy  damages 
have  been  recovered.  {Schlencker  v.  Risley,  3  Scam.  483; 
Manix  v.  Malony,  7  Iowa,  81.)  The  evidence  must  have 
been  discovered  since  the  trial,  and  where  it  consists  of 
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the  evidence  of  other  persons  who  were  present  at  the  time 
the  accident  or  controversy  occurred,  it  must  be  shown  that 
such  facts  could  not  have  been  ascertained  by  reasonable 
inquiry  and  the  exercise  of  due  diligence.  In  this  case  no 
reason  is  shown  why  plaintiff  in  error  could  not  have  ascer- 
tained from  the  police  department  the  names  of  the  police- 
men on  that  beat  that  night  long  before  the  trial,  or  why 
the  records  of  Sears,  Roebuck  &  Co.  could  not  have  been 
procured  at  the  trial  after  defendant  in  error  had  testified 
to  his  employment  there,  and  the  fact  that  all  of  these  mat- 
ters were  discovered  but  a  few  days  after  the  trial  tends 
very  strongly  to  show  that  had  the  plaintiff  in  error  made 
proper  inquiry  and  exercised  due  diligence  in  this  respect 
substantially  all  of  this  evidence  could  have  been  produced 
at  the  time.  "It  cannot  be  the  practice  of  courts  to  allow 
important  matters  to  go  to  trial,  and  because  one  party  is 
not  satisfied  with  the  results  of  it  let  him  go  out  and  try 
to  get  facts  which  will  enable  him  to  do  better  at  another 
trial,  and  rely  upon  such  after-ascertained  matters  as  a  basis 
for  a  new  trial.  In  such  case  the  courts  require  that  the 
newly  discovered  evidence  shall  be  material  and  shall  riot 
be  cumulative,  and  that  due  diligence  has  been  exercised  to 
procure  it."  (Chicago  and  Alton  Railroad  Co,  v.  Raidy, 
203  111.  310.)  Under  the  circumstances  we  think  the  affi- 
davits in  this  case  fail  to  show  that  due  diligence  was  used 
to  produce  such  evidence  at  the  time  of  the  trial.  The 
court  did  not  err  in  refusing  to  grant  a  new  trial  on  that 
ground. 

Finding  no  reversible  error  in  the  record  the  judgment 

will  be  affirmed.  r  j         .     /*•        t 

Judgment  affirmed. 


Digitized  by 


Google 


Dm.  '15.]  South  Park  Comrs.  v.  Wood.  263 

The  South  Park  Commissioners,  Appellee,  vs,  Chari.es 
B.  Wood  et  d.  Appellants. 

Opinion  Hied  October  2j,  1^15— Rehearing  denied  Dec,  10,  1915. 

1.  Parks— //le  Park  act  of  June  24,  i8p3,  does  not  govern  pro- 
cedure under  former  acts.  In  making  a  local  improvement  by  spe- 
cial assessment  park  commissioners  may  elect  as  to  whether  they 
will  proceed  under  the  acts  of  June  16,  1871,  and  June  21,  1895,  or 
under  the  act  of  June  24,  1895,  and  if  they  elect  to  proceed  under 
the  former  acts  the  procedure  is  governed,  by  such  acts  and  not 
by  the  act  of  June  24,  1895. 

2.  Same — limit  of  inquiry  by  courts  after  park  commissioners 
have  made  their  election.  After  park  commissioners  have  elected 
under  which  statute  they  will  proceed  in  making  a  local  improve- 
ment, the  courts  can  only  inquire  whether  the  commissioners  have 
followed  the  provisions  and  requirements  of  the  statute  selected. 

3.  Special  assessments — when  estimate  of  cost  in  gross  is  suf- 
ficient. The  Park  acts  of  June  16,  1871,  and  June  21,  1895,  do  not 
require  that  the  estimate  of  the  cost  of  the  improvement  be  item- 
ized, and  where  the  improvement  is  to  be  constructed  under  such 
acts  an  estimate  in  gross  is  sufficient. 

4.  Same — when  a  refusal  to  apportion  part  of  cost  to  public  is 
proper.  A  refusal  by  the  court  to  apportion  part  of  the  cost  of  a 
local  improvement  to  the  public  is  proper  where  the  park  com- 
missioners, in  making  the  improvement  by  special  assessment,  are 
proceeding  under  the  Park  acts  of  June  16,  1871,  and  June  21, 
1895,  as  neither  section  3  of  the  act  of  1871  nor  any  other  provi- 
sion of  the  acts  in  question  authorizes  such  apportionment. 

5.  Same — what  does  not  constitute  mere  repair  work.  The  fact 
the  park  commissioners  provide,  in  the  ordinance  for  the  first  im- 
provement of  a  street  by  special  assessment,  that  the  base  of  the 
old  pavement,  which  has  been  in  use  for  many  years,  shall  be  used 
as  the  base  of  the  new  pavement,  does  not  make  the  improvement 
mere  repair  work  instead  of  an  improvement  which  may  be  made 
by  special  assessment. 

6.  Same— /irj/  improvement  of  a  street  means  first  improve- 
ment by  park  commissioners.  The  first  improvement  of  a  street 
means  the  first  improvement  by  the  park  commissioners,  and  does 
not  refer  to  the  former  condition  of  the  street  as  improved  or 
unimproved. 

7.  Constitutional  hwv^provision  of  the  statute  exempting 
property  of  South  Park  Commissioners  from  assessment  is  invalid. 
Section  15  of  the  act  of  1869,  creating  the  board  of  South  Park 
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Commissioners,  is  valid  in  so  far  as  it  purports  to  exempt  the 
property  of  the  corporation  from  taxation,  but  in  so  far  as  it 
purports  to  exempt  such  property  from  assessment  for  benefits  it 
is  invalid. 

Appeal  from  the  Circuit  Court  of  Cook  county;   the 
Hon.  John  P.  McGoorty,  Judge,  presiding. 

William  J.  Donlin,  for  appellants. 

Robert  Redfield,   (Tolman,  Redfield  &  Sexton, 
and  Henry  P.  Chandler,  of  counsel,)  for  appellee. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

On  November  6,  19 14,  the  South  Park  Commissioners 
filed  their  petition  in  the  circuit  court  of  Cook  county  seek- 
ing confirmation  of  a  special  assessment  theretofore  made 
by  them  against  certain  lots  and  tracts  of  land  to  defray 
the  cost  of  improving  that  part  of  Hyde  Park  boulevard 
formerly  known  as  East  End  avenue,  from  the  south  line 
of  that  portion  of  Hyde  Park  boulevard  formerly  known 
as  East  Fifty-first  street  to  the  south  line  of  East  Fifty- 
sixth  street,  in  the  city  of  Chicago.  The  petition  alleged 
that  on  June  17,  19 14,  the  South  Park  Commissioners- 
passed  an  ordinance  for  the  first  improvement  of  East  End 
avenue,  and  thereafter,  on  August  19,  1914,  amended  the 
same,  a  copy  of  the  ordinance  as  amended  being  attached 
to  the  petition  and  made  a  part  thereof;  that  the  commis- 
sioners gave  notice,  by  publication  in  the  Chicago  Herald^ 
that  they  would  on  August  19,  1914,  at  three  o'clock  in 
the  afternoon,  at  their  office,  proceed  to  estimate  the  prob- 
able cost  of  the  first  improvement  of  East  End  avenue  in 
conformity  with  the  provisions  of  the  ordinance  above  men- 
tioned as  the  same  might  be  amended,  together  with  the 
cost  of  making  and  collecting  the  special  assessment  pro- 
vided for  in  said  ordinance,  and  that  at  the  same  time  and 
place  they  would  also  proceed  to  levy  a  special  assessment 
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upon  the  property  which  would  be  benefited  by  said  im- 
provement for  a  sum  not  to  exceed  the  estimated  cost  of 
the  improvement,  together  with  the  cost  of  making  and 
collecting  the  special  assessment,  which  notice  was  pub- 
lished in  said  newspaper  more  than  ten  days  prior  to  Au- 
gust 19,  1914;  that  at  the  time  and  place  specified  in  said 
notice  the  commissioners  proceeded  to  estimate  the  probable 
cost  of  the  first  improvement  of  East  End  avenue,  together 
with  the  cost  of  making  and  collecting  said  special  assess- 
ment, and  having  heard  all  parties  present  interested  there- 
in the  commissioners  estimated  such  probable  cost  at  $59,- 
175.44,  and  made  and  completed  said  assessment  in  an  as- 
sessment roll  which  was  thereafter  filed  with  the  clerk  of 
the  circuit  court  of  Cook  county;  that  said  assessment  is 
divided  into  five  installments,  bearing  interest  at  the  rate 
of  six  per  cent  per  annum ;  that  the  portion  of  Hyde  Park 
boulevard  ordained  to  be  improved  was  prior  to  the  pas- 
sage of  said  ordinance  duly  selected  and  taken  by  the  South 
Park  Commissioners  for  boulevard  purposes,  and  at  the 
time  of  the  passage  of  said  ordinance  was,  and  still  is,  a 
boulevard  under  the  control  and  government  of  the  South 
Park  Commissioners.  Certain  property  owners  filed  objec- 
tions to  the  confirmation  of  the  assessment  against  their 
lands.  After  hearing  the  cause  the  court  overruled  the 
objections,  slightly  modified  the  assessment  roll,  and  ren- 
dered judgment  confirming  the  assessment  made  by  the 
commissioners  as  modified  by  the  court.  From  that  judg- 
ment this  appeal  has  been  prosecuted  by  the  objectors. 

The  evidence  introduced  by  the  respective  parties  upon 
the  hearing  shows  that  East  End  avenue  is  a  street  eighty- 
five  feet  in  width,  extending  south  from  Fifty-first  street 
a  distance  of  five-eighths  of  a  mile  to  Jackson  Park,  and 
constitutes  the  principal  approach  to  Jackson  Park  from 
the  north;  that  about  the  year  1887  East  Find  avenue  was 
improved  by  constructing  a  macadam  roadway  fifty  feet  in 
width,  with  a  wearing  surface  of  red-granite  screenings; 
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that  the  gutters  were  constructed  of  cobblestones,  and  curbs 
were  placed  on  each  side  of  the  roadway;  that  sidewalks 
seven  feet  in  width  were  laid  on  each  side  of  the  street, 
and  that  the  spaces  between  the  curbs  and  the  sidewalks 
were  left  for  grass  plots;  that  at  some  period  prior  to 
1909  a  system  of  gas  street-lighting  was  installed  along  the 
sides  of  the  street;  that  in  1909  East  End  avenue  was 
taken  over  by  the  South  Park  Commissioners;  that  the 
surface  of  the  street  pavement  was  then  smooth  and  the 
street  was  in  good  condition;  that  in  1910  the  South  Park 
Commissioners  made  a  special  assessment  for  the  improve- 
ment of  East  End  avenue  and  filed  a  petition  in  the  circuit 
court  of  Cook  county  for  the  confirmation  of  the  assess- 
ment; that  in  that  petition  was  set  forth  an  ordinance 
passed  August  2,  1910,  for  the  improvement  of  East  End 
avenue,  providing  for  the  construction  of  a  driveway  forty 
feet  in  width  upon  the  macadam  pavement  then  upon  the 
street;  that  it  also  provided  for  the  construction  of  curbs 
and  for  planting  spaces  fourteen  feet  wide  adjoining  the 
curbs,  and  for  the  construction  throughout  of  new  side- 
walks eight  feet  in  width,  for  the  construction  of  catch- 
basins  connected  with  existing  sewers,  and  for  the  installa- 
tion of  an  electric  lighting  system  to  take  the  place  of  the 
gas  lighting  system.  It  also  provided  for  the  installation- 
of  lawn  sprinkling  hydrants  and  vaults  for  street  sweep- 
ings. It  appears  that  upon  a  hearing  in  that  proceeding 
the  petition  was  dismissed  without  prejudice  to  the  right 
of  the  commissioners  to  begin  a  new  proceeding,  on  the 
ground  that  the  street  was  then  improved  to  such  an  ex- 
tent and  in  such  manner  that  the  ordinance  then  before 
the  court  was  unreasonable  and  void.  It  further  appears 
from  the  evidence  that  since  East  End  avenue  was  taken 
over  by  the  South  Park  Commissioners  there  has  been  a 
large  increase  in  the  travel  over  the  street,  and  that  the 
vehicles  passing  over  the  street  are  almost  exclusively  auto- 
mobiles being  driven  to  and  from  Jackson  Park ;   that  on 
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week  days  the  number  of  automobiles  passing  over  the 
street  to  and  from  Jackson  Park  averages  one  hundred  per 
hour  and  twice  that  number  on  Sundays;  that  while  the 
surface  of  the  roadway  was  smooth  and  in  good  condition 
when  the  street  was  taken  over  by  the  South  Park  Com- 
missioners, the  heavy  travel  has  worn,  and  continues  to 
wear,  holes  and  depressions  in  the  pavement,  which  con- 
dition extends  generally  over  the  entire  surface  of  the 
roadway;  that  the  South  Park  Commissioners  have  from 
time  to  time  since  1909  filled  the  holes  and  depressions 
with  limestone  and  have  caused  the  surface  of  the  street 
to  be  re-rolled  each  year,  but  that  such  repairs  are  only 
temporary,  and  that  in  dry  weather  the  driveway  becomes 
dirty  and  dusty  and  in  wet  weather  becomes  sloppy;  that 
the  cobblestones  render  the  gutters  rough  and  difficult  to 
drain  and  the  gutters  are  consequently  muddy;  that  the 
macadam  roadway  has  a  high  crown,  rendering  driving 
thereon  unpleasant;  that  the  curb-stones  are  shattered  and 
worn  away  in  many  places  and  are  irregular  as  to  grade; 
that  a  considerable  portion  of  the  sidewalks  are  out  of 
grade,  with  the  result  that  water  either  stands  in  places 
or  flows  in  the  wrong  direction,  and  that  the  mortar  in 
the  walls  of  the  catch-basins  has  disintegrated,  leaving  the 
catch-basins  in  bad  condition. 

On  June  17,  19 14,  the  commissioners  passed  an  ordi- 
nance providing  for  the  improvement  of  East  End  avenue, 
the  cost  thereof  to  be  met  by  a  special  assessment  to  be 
levied  upon  the  property  to  be  benefited  thereby.  Notice 
of  a  meeting  to  be  held  on  August  19,  19 14,  at  which  the 
commissioners  would  proceed  to  estimate  the  probable  cost 
of  the  first  improvement  of  East  End  avenue  and  to  levy 
a  special  assessment  upon  the  property  to  be  benefited  by 
the  improvement,  was  given  as  stated  in  the  petition.  On 
August  19,  1914,  the  commissioners  met  at  the  time  and 
place  specified  in  the  notice  and  passed  an  amended  ordi- 
nance, being  the  ordinance  attached  to  the  petition.     The 
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amended  ordinance  in  effect  provided  for  a  reduction  in 
the  width  of  the  roadway  to  forty  feet.  It  provided  that 
the  present  macadam  pavement,  after  being  brought  to  the 
crown  and  grade  specified  in  the  ordinance,  should  be  used 
as  the  base  for  the  new  pavement  to  be  constructed,  and 
specified  that  the  new  pavement  to  be  placed  on  such  base 
should  consist  of  a  layer  of  crushed  limestone  one  and  one- 
half  inches  in  thickness,  a  layer  of  asphaltic  concrete  two 
inches  in  thickness,  and  a  top  dressing  of  dry  red-granite 
chips  rolled  into  a  skim  coat  of-  pure  asphaltic  cement 
spread  on  the  layer  of  asphaltic  concrete.  The  amended 
ordinance  also  provided  for  the  placing  of  concrete  curbs 
along  each  side  of  the  forty-foot  driveway  and  for  the 
adjustment  of  existing  sidewalks  to  conform  to  the  grades 
prescribed  by  the  ordinance.  It  was  also  provided  that 
where  sidewalk  stones  in  the  existing  sidewalks  are  unfit 
for  use  they  should  be  replaced  with  new  concrete  side- 
walk stones.  The  ordinance  further  provided  that  in  the 
spaces  lying  between  the  curbs  and  the  sidewalks  planting 
spaces  should  be  laid  out ;  that  the  planting  spaces  should 
be  excavated  and  filled  with  a  good  quality  of  black  earth 
to  a  depth  of  twelve  inches;  that  135  American  elm  trees 
should  be  planted  in  said  planting  spaces  at  places  desig- 
nated by  the  ordinance,  and  at  the  edge  of  the  curb  on 
each  side  of  the  roadway  there  should  be  planted  a  line 
of  shrubbery  forming  a  continuous  hedge  with  openings  at 
specified  places,  and  that  the  portions  of  the  planting  places 
not  occupied  by  shrubbery  and  trees  should  be  seeded  with 
a  good  quality  of  lawn  grass.  The  proposed  improvement 
as  specified  in  the  amended  ordinance  also  included  a  sys- 
tem of  electric  lighting  to  take  the  place  of  the  system  of 
gas  lighting  theretofore  in  use  along  the  boulevard.  The 
construction  of  the  electric  lighting  system  inclu(led  the 
placing  of  fifty-eight  electric  light  posts  along  that  portion 
of  the  boulevard  to  be  improved  and  the  placing  of  con- 
duits below  the  surface  of  the  ground  fcr  the  electric  cables 
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supplying  the  current.  The  ordinance  also  provided  for 
the  construction  of  thirty-eight  catch-basins  and  the  adjust- 
ment of  man-holes.  It  was  provided  that  the  improvement 
should  be  made  and  the  cost  thereof  paid  by  a  Special  as- 
sessment to  be  levied,  assessed  and  collected  upon  the  prop- 
erty to  be  benefited  by  the  improvement,  in  the  manner  in 
which  the  South  Park  Commissioners  are  empowered  by 
law  to  levy,  assess  and  collect  special  assessments  for  bene- 
fits in  other  cases,  in  accordance  with  and  in  pursuance  of 
the  authority  conferred  by  an  act  of  the  General  Assembly 
of  this  State  entitled  "An  act  to  enable  park  commissioners 
or  park  authorities  to  take,  regulate,  control  and  improve 
public  streets,  and  to  pay  for  the  improvement  thereof," 
approved  June  21,  1895,  in  force  July  i,  1895,  ^md  the 
amendments  thereto,  and  also  in  pursuance  of  an  act  en- 
titled "An  act  to  enable  the  corporate  authorities  of  two 
or  more  towns,  for  park  purposes,  to  issue  bonds  in  re- 
newal of  bonds  heretofore  issued  by  them,  and  to  provide 
for  the  payment  of  the  same;  to  make,  revise  and  collect 
a  special  assessment  on  contiguous  property,  for  benefits 
by  reason  of  the  location  of  parks  and  boulevards,  and  to 
make  necessary  changes  in  their  location,"  approved  June 
16,  1871,  in  force  July  i,  1871. 

At  the  same  time  the  petition  was  filed  there  was  also 
filed  with  the  clerk  of  the  circuit  court  an  assessment  roll 
made  by  the  commissioners,  in  which  was  set  forth  the 
amount  assessed  against  each  lot  or  tract  of  land  which 
in  the  judgment  of  the  commissioners  would  be  specially 
benefited  by  the  construction  of  the  proposed  improvement. 
The  assessment  roll  recited  that  it  was  made  on  August  19, 
1914,  and  was  returned  to  the  clerk  of  the  circuit  court 
in  pursuance  of  and  in  accordance  with  the  authority  con- 
ferred by  the  said  acts  of  June  16,  1871,  and  June  21, 
1895,  and  that  the  estimated  cost  of  the  improvement,  to- 
gether with  the  cost  of  making  and  collecting  the  assess- 
ment, was  the  sum  of  $59,175.44. 
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The  grounds  urged  by  the  appellants  for  reversal  are, 
(i)  that  there  is  no  warrant  or  authority  in  law  for  the 
proceedings  taken  by  the  commissioners;  (2)  that  proper 
notice  of  the  time  and  place  of  the  hearing  before  the 
commissioners  was  not  given  to  the  owners  of  property  as- 
sessed; (3)  that  the  assessment  is  void  because  the  com- 
missioners failed  to  make  an  itemized  estimate  of  the  cost ; 
(4)  that  the  assessment  made  by  the  commissioners  is 
void  because  there  was  no  apportionment  of  the  cost  to 
the  public,  and  the  court  erred  in  refusing  to  assess  any 
portion  of  the  cost  against  the  municipality  for  benefits  to 
the  public;  (5)  that  the  court  erred  in  refusing  to  increase 
the  assessment  against  Jackson  Park;  (6)  that  the  assess- 
ment against  appellants'  lands  exceeds  the  benefits  which 
they  will  derive  from  the  improvement;  (7)  that  the  ordi- 
nance is  unreasonable;  and  (8)  that  the  work  to  be  done 
is  that  of  repair  work,  and  no  assessment  can  be  made 
against  private  property  therefor. 

The  basis  of  the  first  ground  urged  is  that  this  pro- 
ceeding should  have  been  had  under  the  act  of  June  24, 
1895,  entitled  "An  act  to  enable  park  commissioners  or 
park  authorities  to  make  local  improvements  and  provide 
for  the  payment  therefor,"  (Laws  of  1895,  P-  286,)  in- 
stead of  under  the  acts  of  June  16,  1871,  and  June  21, 
1895.  ^  determination  of  whether  the  proceedings  were 
properly  had  under  the  two  earlier  acts  will  necessarily 
dispose  of  some  of  the  other  points  raised.  It  is  conceded 
by  appellants  that  under  the  holding  in  South  Park  Comrs. 
V.  Pearce,  248  111.  578,  the  act  of  June  24,  1895,  ^^^  "o^ 
supersede  the  acts  of  1871  and  June  21,  1895,  but  that  the 
act  of  June  24,  1895,  granted  powers  in  addition  to  those 
already  vested  in  park  authorities  by  the  other  two  acts  and 
the  amendments  thereto.  Appellants  urge,  however,  that 
the  later  act  lays  down  the  course  of  procedure  which  gov- 
erns in  all  proceedings  of  this  character,  whether  brought 
under  that  act  or  under  the  former  acts,  and  that  the  pro- 
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cedure  outlined  in  the  act  of  June  24,  1895,  "^"st  be  fol- 
lowed. This  contention  cannot  be  upheld.  ^  One  of  the 
main  questions  raised  in  South  Park  Comrs,  v.  Pearce, 
supra,  was  a  question  of  procedure,  it  having  been  there 
contended  that  as  the  act  of  June  24,  1895,  required  the 
petition  for  assessment  to  be  filed  in  the  county  court,  the 
circuit  court  had  no  jurisdiction  of  the  proceeding.  This 
was  purely  a  question  of  procedure,  and  we  held  that  the 
act  of  June  24,  1895,  did  not  take  away  the  jurisdiction 
of  the  circuit  court,  under  the  act  of  1871,  to  entertain  a 
petition  by  the  park  commissioners  to  confirm  a  special 
assessment  levied  for  corporate  purposes.  While  the  situ- 
ation may  be  somewhat  anomalous,  the  park  commissioners 
have  the  option  to  institute  these  proceedings  under  which- 
ever statute  they  desire.  It  is  a  situation  created  by  the 
legislature,  and  when  the  park  commissioners  have  once 
elected  as  to  which  statute  they  will  proceed  under,  the 
courts  can  then  determine  only  whether  or  not  they  have 
followed  the  provisions  and  requirements  of  that  statute. 
By  the  ordinance  the  park  commissioners  expressly  or- 
dained that  it  was  their  intention  to  proceed  under  the 
acts  of  1871  and  June  21,  1895,  and  the  proceedings  con- 
formed to  the  provisions  of  those  acts  and  the  amendments 
thereto. 

The  objection  that  proper  notice  was  not  given  is  based, 
as  we  understand  it,  upon  the  contention  that  the  proceed- 
ings were  not  governed  by  the  former  acts.  The  notice 
was  given  pursuant  to  the  requirement  of  the  act. of  1871 
and  was  sufficient.  These  statutes  do  not  require  that  the 
estimate  of  the  cost  of  the  improvement  should  be  item- 
ized, and  in  the  absence  of  such  a  requirement  an  estimate 
in  gross  is  sufficient. 

Section  3  of  the  act  of  1871  provides  that  the  corporate 
authorities  of  one  or  more  towns  who  have  been  authorized 
to  make,  establish  or  maintain  any  local  improvement  in 
whole  or  in  part  by  special  assessment,  shall  apportion  the 
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estimated  cost  upon  the  lands  situated  in  said  towns  deemed 
by  them  bene^ted  by  reason  of  such  local  improvement,  as 
near  as  may  be  in  proportion  to  the  benefits  resulting  there- 
to, and  it  is  upon  this  provision  that  appellants  base  their 
contention  that  there  should  have  been  an  apportionment 
of  the  cost  to  the  public.  Upon  this  theory  appellants  at- 
tempted to  prove  that  the  whole  park  district  would  be 
benefited  by  this  improvement,  and  contend  it  was  the  duty 
of  the  park  commissioners  and  the  court  to  assess  a  part 
of  the  improvement  to  the  public.  In  the  absence  of  ex- 
press statutory  authority  courts  are  without  jurisdiction  to 
assess  any  part  of  the  cost  of  local  improvements  against 
a  municipality  on  account  of  public  benefits.  {Pagan  v. 
City  of  Chicago,  84  111.  227 ;  Watson  v.  City  of  Chicago, 
115  id.  78;  Billings  v.  City  of  Chicago,  167  id.  337;  City 
of  Ottawa  V.  Cohvell,  260  id.  548;  City  of  Watseka  v. 
Orehaugh,  266  id.  579.)  The  act  of  1871  did  not  give  ex- 
press authority  to  apportion  a  part  of  the  cost  of  the  im- 
provement therein  provided  for  against  the  public,  and  the 
language  of  section  3  of  that  act,  above  referred  to,  will 
not  bear  the  construction  sought  to  be  placed  upon  it  by 
the  appellants.  By  that  act  the  corporate  authorities  of 
the  towns  vested  with  the  power  therein  conferred  are  au- 
thorized to  make  local  improvements  by  special  assessment 
upon  property  specially  benefited,  and  the  language  used 
does  not  import  the  power  to  apportion  a  part  of  the  cost 
against  the  public,  to  be  met  by  raising  money  by  general 
taxation:  The  action  of  the  park  commissioners  in  failing 
to  assess  any  benefits  against  the  public,  and  the  action  of 
the  court  in  refusing  to  admit  testimony  as  to  whether 
the  public  would  be  benefited,  were  proper. 

The  park  commissioners,  in  the  assessment  roll,  assessed 
$500  against  Jackson  Park  for  benefits  to  the  park,  and  it 
is  insisted  that  the  court  erred  in  refusing  to  increase  this 
assessment.  On  the  other  hand,  the  appellee  contends  that 
Jackson  Park  is  exempt  from  assessment,  and  in  support 
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of  its  contention  relies  upon  section  15  of  the  act  of  Feb- 
ruary 24,  1869,  creating  the  board  of  South  Park  Com- 
missioners, (i  Private  Laws  of  1869,  p.  358.)  Section  15 
of  that  act  provides  that  "the  real  estate  and  personal  prop- 
erty of  said  corporation  shall  be  exempted  from  taxation 
and  assessment."  In  People  v.  Salomon,  51  III.  37,  it  was 
held  that  said  section  15,  in  so  far  as  it  exempted  the 
.  property  of  the  corporation  from  taxation,  was  a  valid 
enactment  under  the  constitution  of  1848.  In  that  case 
the  question  whether  this  section  exempted  the  property  of 
the  corporation  from  liability  to  pay  special  assessments  for 
local  improvements,  and  if  so  whether  the  exemption  was 
valid,  was  not  involved.  In  City  of  Chicago  v.  Baptist 
Theological  Union,  115  111.  245,  the  Baptist  Theological 
Union  claimed  to  be  exempt  from  the  payment  of  special 
assessments  for  benefits  under  a  provision. of  its  charter 
granted  by  the  legislature  in  1865,  which  was  as  follows : 
"The  property,  real  and  personal,  belonging  to  said  corpo- 
ration, at  any  and  all  times  hereafter  shall  be  free  and 
exempt  from  all  taxation  and  assessments,  special  or  gen- 
eral, for  any  and  all  purposes  whatever."  It  was  there 
held  that  the  constitution  of  1848  prohibited  the  legislature 
from  granting  the  Baptist  Theological  Union  any  exemp- 
tion except  from  taxation,  and  that  the  assessment  for 
benefits  therein  questioned  did  not  come  within  the  mean- 
ing of  that  term  as  used  in  its  charter  and  that  such  an 
attempted  exemption  is  void.  So  far  as  the  power  to  ex- 
empt them  from  taxation  under  the  constitution  of  1848 
is  concerned,  the  South  Park  Commissioners  and  the  Bap- 
tist Theological  Union  are  in  the  same  class,  and  the  hold- 
ing in  City  of  Chicago  v.  Baptist  Theological  Union,  supra, 
applies  here.  Under  that  holding,  section  15  of  the  act 
creating  the  board  of  South  Park  Commissioners,  in  so 
far  as  it  attempts  to  exempt  the  property  of  the  corpora- 
tion from  special  ^assessment  for  benefits,  is  void. 
270  -  18 
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The  evidence  did  not  warrant  an  increase  in  the  assess- 
ment against  Jackson  Park.  While  witnesses  on  the  part 
of  objectors  testified  that  the  park  would  be  specially  bene^ 
fited  from  $10,000  to  $20,000,  and  witnesses  on  the  part 
of  the  park  commissioners  testified  that  there  would  be  no 
special  benefits  whatever,  the  testimony  of  these  witnesses, 
when  closely  analyzed,  is  not  so  contradictory  as  these  fig- 
ures would  indicate.  The  principal  element  of  benefit  upon 
which  the  witnesses  for  the  objectors  based  their  estimate 
was  a  benefit  accruing  to  the  public  generally  by  reason 
of  the  better  facilities  afforded  by  the  improvement  for 
reaching  the  park.  The  witnesses  for  the  park  commis- 
sioners, while  apparently  appreciating  this  benefit  to  the 
public,  properly  differentiated  between  that  and  a  direct 
benefit  to  the  park  itself.  To  urge  that  the  assessment 
against  Jackson  Park  should  have  been  increased  on  this 
testimony  is  simply  an  argument  for  an  assessment  for  pub- 
lic benefits  in  the  form  of  an  assessment  against  the  park. 

A  number  of  witnesses  testified  on  the  question  of 
benefits  accruing  to  the  property  adjacent  to  the  improve- 
ment. Among  these  were  a  number  of  those  who  owned 
propeUy  abutting  on  this  street  and  elsewhere  which  was 
assessed  for  benefits.  It  will  not  be  necessary  to  go  into 
an  extended  discussion  of  this  testimony.  It  is  sufficient 
to  say  that  the  great  weight  and  preponderance  of  the  tes- 
timony was  to  the  effect  thdt  the  benefits  to  be  derived 
from  this  improvement  by  the  property  assessed  were  far 
in  excess  of  the  assessment  made. 

The  contention  that  the  ordinance  is  unreasonable  can 
not  be  sustained.  As  set  forth  above,  it  was  shown  con- 
clusively that  the  pavement  of  this  street,  which  had  been 
used  continuously  for  twenty-eight  years,  had  greatly  de- 
teriorated, and  the  uses  to  which  it  was  put  demanded  that 
it  be  replaced.  While  the  park  commissioners  proposed  to 
use  the  base  of  the  old  pavement  as  the  base  of  the  pave- 
ment contemplated  in  the  improvement,  the  work  contem- 
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plated  was  not  repair  work  but  constituted  such  a  first  im- 
provement of  the  street  as  the  statute  authorizes  the  park 
commissioners  to  make  by  means  of  special  assessment.  In 
South  Park  Comrs.  v.  Pearce,  supra,  it  was  held  that  such 
a  first  improvement  of  a  street  means  the  first  improvement 
made  by  the  park  commissioners,  and  it  does  not  refer  to 
the  former  condition  of  the  street  as  improved  or  unim- 
proved. The  work  proposed  by  this  improvement  was  too 
extensive  to  come  within  the  designation  of  repair  work, 
and  was  such  an  improvement  as  the  statute  authorized 
the  park  commissioners  to  make. 

We  perceive  no  error  in  the  record,  and  the  judgment 
of  the  circuit  court  is  affirmed.  judgment  affirmed. 


Adolph  Przykopenski,  Appellant,  vs.  The  Citizens' 
Coal  Mining  Company,  Appellee. 

Opinion  Hied  October  27,  ipi^ — Rehearing  denied  Dec.  p,  ipi^. 

1.  Appeals  and  errors — what  is  not  a  zvaiver  of  right  to  raise 
a  constitutional  question.  The  filing  of  additional  counts  charg- 
ing common  law  negligence  after  a  demurrer  to  the  other  counts 
has  been  sustained  upon  the  ground  that  a  certain  statute  therein 
counted  upon  is  unconstitutional,  is  not  a  waiver  of  the  right  to 
raise  the  question  of  the  constitutionality  of  such  statute  in  the 
Supreme  Court  on  appeal. 

2.  Constitutional  law — the  Workmen's  Compensation  act  of 
ipii  was  properly  passed.  The  Workmen's  Compensation  act  of 
191 1  is  not  invalid  by  reason  of  the  manner  of  its  passage  by  the 
General  Assembly.  (Dragovich  v.  Iroquois  Iron  Co.  269  111.  478, 
followed.) 

Dunn  and  Cooke,  JJ.,  dissenting. 

Appeal  from  the  Circuit  Court  of  Logan  county;  the 
Hon.  T.  M.  Harris,  Judge,  presiding. 

A.  W.  Kerr,  and  Humphrey  &  Anderson,  for  appel- 
lant. 
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Beach  &  Trapp,  for  appellee. 

Mr.  Chief  Justice  Farmer  delivered  the  opinion  of 
the  court: 

The  appellant,  as  plaintiff  below,  brought  this  action 
against  appellee  to  recover  damages  for  a  personal  injury 
received  February  6,  1913.  At  the  time  of  the  injury  ap- 
pellant was,  and  had  been  for  some  years,  employed  by  ap- 
pellee as  a  coal  miner.  He  had  finished  his  day's  work  and 
was  on  his  way  out  of  the  mine.  In  leaving  his  working 
place  in  the  mine  he  traveled  north  in  an  entry  until  he 
came  to  another  entry  running  east  and  west.  In  both  en- 
tries were  laid  tracks  on  which  the  cars  ran  to  haul  the 
coal  to  the  shaft.  At  the  junction  of  the  entries  was  a 
switch  to  enable  the  cars  to  be  turned  south.  When  plain- 
tiff reached  the  east  and  west  entry  he  met  two  shot-firers, 
whom  he  stopped  and  spoke  to.  The  boy  who  attended  the 
switch  warned  the  plaintiff  a  car  was  coming  and  that  the 
switch  was  set  to  turn  the  car  south.  The  mule,  driven 
without  lines,  did  not  obey  the  driver's  command  and  in- 
stead of  turning  south  continued  on  east,  causing  the  car 
to  leave  the  track.  Plaintiff  was  caught  between  the  car 
and  the  side  wall  and  injured. 

The  declaration  originally  contained  five  counts,  charg- 
ing, in  varying  language,  that  the  injury  resulted  from  the 
neglect  of  the  defendant  to  furnish  well-broken  and  docile 
mules  to  haul  the  cars,  to  employ  careful  and  prudent  driv- 
ers, and  in  permitting  the  mule  to  be  driven  at  a  high  rate 
of  speed  and  in  a  careless  and  reckless  manner.  The  sec- 
ond, third  and  fifth  counts  alleged  defendant  had  elected 
not  to  be  governed  by  the  Workmen's  Compensation  act 
of  191 1.  Defendant  demurred  to  each  count  of  the  decla- 
ration, and  assigned  as  special  grounds  of  demurrer  to  the 
second,  third  and  fifth  counts  that  the  Workmen's  Compen- 
sation act  of  191 1  was  not  passed  in  the  manner  required 
by  the  constitution  and  was  therefore  unconstitutional  and 


Digitized  by 


Google 


Dm.  '15.3      Przykopenski  v.  Citizens'  Coal  Co.  277 

void.  This  was  not  the  proper  method  to  raise  that  ques- 
tion, but  plaintiff  offering  no  objection,  the  court  permit- 
ted the  defendant  to  offer  in  evidence,  in  support  of  the 
demurrer,  the  house  and  senate  journals  showing  the  man- 
ner in  which  the  act  of  191 1  was  passed  in  both  houses. 
After  the  hearing  the  demurrer  was  sustained  to  all  three 
of  those  counts  on  the  ground  that  the  act  was  not  passed 
in  the  method  required  by  the  constitution,  and  it  was  held 
unconstitutional  and  void.  The  plaintiff  asked  and  was 
granted  leave  to  file  two  additional  counts,  the  first  of 
which  charged  the  defendant  with  negligence  in  failing  to 
so  run  cars  as  to  furnish  a  safe  place  for  plaintiff  in  mov- 
ing about  in  the  mine,  and  the  second  charged  negligence 
in  failing  to  furnish  reasonably  safe  means  of  passage  in 
the  entries  of  the  mine  for  employees  traveling  therein,  by 
means  of  which  the  injury  occurred.  The  case  went  to 
trial  on  counts  not  alleging  that  defendant  had  elected  not 
to  come  under  the  Workmen's  Compensation  act.  At  the 
conclusion  of  plaintiff's  evidence  the  court  directed  a  ver- 
dict in  favor  of  defendant,  and  this  appeal  was  prosecuted 
direct  to  this  court  on  the  ground  that  the  constitutionality 
of  a  statute  was  involved. 

The  right  of  appellant  to  raise  that  question  on  this  ap- 
peal was  not  waived,  as  contended  by  appellee,  by  filing  the 
two  additional  counts.  We  have  held  in  Dragovich  v.  Iro- 
quois Iron  Co.  269  111.  478,  that  the  Workmen's  Compen- 
sation act  of  191 1  was  not  invalid  by  reason  of  the  method 
or  manner  of  its  passage  by  the  General  Assembly.  The 
error  of  the  court  in  holding  the  act  invalid  necessitates  a 
reversal  of  the  judgment  in  this  case,  and  it  is  unnecessary 
to  discuss  any  other  questions  raised  upon  this  record. 

The  judgment  is  reversed  and  the  cause  remanded,  with 
directions  to  the  trial  court  to  overrule  the  demurrer  to  the 
second,  third  and  fifth  counts. 

Reversed  and  remanded,  with  directions. 

Dunn  and  Cooke,  JJ.,  dissenting. 
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The  People  ex  rei  Walter  E.  Dwight,  Appellee,  vs.  The 
Chicago  Railways  Company  et  al. — (The  Chicago 
AND  West  Towns  Railway  Company,  Appellant) 

Opinion  Hied  October  27,  ipi§ — Rehearing  denied  Dec.  8,  1915. 

1.  Street  raiIvWays — effect  of  annexation  upon  street  railway 
ordinance.  Upon  annexation  of  a  town  to  a  city,  ordinances  of 
the  town  providing  for  the  construction,  maintenance  and  opera- 
tion of  a  street  railway,  which  ordinances  have  been  accepted  by 
the  company,  remain  in  force,  but  the  city,  with  the  consent  of  the 
company,  may  change  the  ordinances  or  make  entirely  new  ones, 
as  the  jurisdiction  of  the  town  over  the  company  ceases  when  it 
loses  jurisdiction  over  the  streets  and  alleys  in  the  territory  an- 
nexed to  the  city. 

2.  Same — one  municipality  cannot  regulate  street  railways  in 
another.  An  attempt  by  a  village  to  regulate  by  ordinance  the 
affairs  of  a  street  railway  company  whose  lines  are  in  an  adjoin- 
ing city,  by  requiring  a  company  operating  within  the  jurisdiction 
of  the  village  to  exchange  transfers  with  the  city  lines,  is  beyond 
its  power  and  void  and  can  only  be  enforced  with  the  consent  of 
the  city,  as  the  latter's  jurisdiction  over  its  own  streets  and  al- 
leys, and  street  railway  lines  operating  thereon,  is  absolute. 

3.  Same — object  of  the  Chicago  ordinances  concerning  the  Chi- 
cago Railways  Company,  The  object  of  the  ordinances  of  the 
city  of  Chicago  concerning  the  Chicago  Railways  Company  was  to 
bring  all  the  lines  of  street  railway,  as  nearly  as  possible*  and  as 
soon  as  possible,  into  one  homogeneous  system,  operating  under  a 
single  control  and  a  single  ordinance  or  substantially  similar  ordi- 
nances, and  the  questions  of  rates  of  fare,  through  routes,  exchange 
of  transfers,  a  single  fare  for  one  ride  in  the  city,  the  making  of 
operating  agreements  and  the  expiration  of  ordinance  rights  were 
all  considered  and  provided  for  with  direct  reference  to  producing 
uniform  operation  within  the  city. 

4.  Same — section  8  of  the  ordinance  of  1^13  prohibits  exchange 
of  transfers  with  outside  lines.  Section  8  of  the  Chicago  ordinance 
of  1913  expressly  prohibits  the  exchange  of  transfers  between  the 
Chicago  Railways  Company  and  street  railway  lines  outside  the 
limits  of  the  city ;  and  such  must  be  regarded  as  the  effect  of  said 
section  8,  notwithstanding  the  statement  in  the  proviso  thereto 
that  the  section  is  not  intended  to  change  the  ordinances  of  1907 
and  1 910. 

5.  Same — when  ordinance  does  not  deprive  public  or  individual 
of  any  legal  right.    The  power  of  a  municipality  to  regulate  the 
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rate  of  fare  of  a  street  railway  company  is  dependent  upon  the 
jurisdiction  of  the  municipality  over  its  streets  and  alleys  and  is 
subject  to  a  transfer  of  jurisdiction  of  the  streets  to  another  mu- 
nicipality, and  the  abrogation  of  a  contract  between  the  municipal- 
ity and  a  street  railway  company  by  repeal  or  modification  of  the 
ordinance  does  not  deprive  the  public  or  any  individual  of  any 
legal  or  constitutional  right. 

^  6.  Ordinances — order  of  clauses  is  not  conclusive  of  legislative 
intent.  The  fact  that  the  proviso  is  the  last  clause  in  a  section  of 
an  ordinance  does  not  mean  that  it  must  prevail  as  the  last  expres^ 
sion  of  the  legislative  intent,  as  an  ordinance  is  regarded  as  a 
whole,  whose  parts  are  all  established  at  one  time,  and  if  a  pre- 
ceding clause  or  section  conforms  to  the  obvious  policy  and  intent 
of  the  legislative  body  it  is  not  rendered  inoperative  by  inconsistent 
provisions  of  a  subsequent  clause  or  section,  and  in  such  case  the 
subsequent  provisions  will  be  disregarded. 

7.  Mandamus — mandamus  will  not  issue  to  compel  corporation 
to  do  what  it  has  no  power  to  do.  Mandamus  will  not  be  granted 
at  the  suit  of  a  village  to  compel  a  street  railway  company  within 
its  territorial  jurisdiction  to  do  an  act  which  it  is  apparent  is 
beyond  the  power  of  the  company  to  do,  even  though  the  com- 
pany has  accepted  an  ordinance  of  the  village  which  imposes  that 
duty  upon  it. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the 
Hon.  Charles  M,  Foell,  Judge,  presiding. 

McEwEN,  Weissenbach,  Shrimski  &  Meloan,  (  Wil- 
LARD  M.  McEwEN,  and  Israel  Shrimski,  of  counsel,)  for 
appellant. 

William  R.  Moss,  and  B.  F.  Langworthy,  (S.  S. 
Gregory,  of  counsel,)  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

A  petition  was  filed  by  Walter  E.  Dwight,  a  citizen  and 
resident  of  the  village  of  Oak  Park  and  the  president  of 
the  village,  against  the  County  Traction  Company  and  the 
Chicago  Railways  Company,  for  the  purpose  of  obtaining 
a  writ  of  mandamus  compelling  these  railway  companies  to 
carry  passengers  in  either  direction  between  the  terminals 
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of  the  Chicago  Railways  Company  in  the  city  of  Chicago 
and  any  point  on  the -street  railway  lines  in  Oak  Park  for 
a  single  fare  of  five  cents.  The  city  of  Chicago  was  after- 
ward also  joined  as  a  defendant.  During  the  pendency  of 
the  proceedings  the  name  of  the  County  Traction  Company 
was  changed  to  the  Chicago  and  West  Towns  Railway 
Company.  The  suit  resulted  in  a  judgment  awarding  the 
writ  against  the  Chicago  and  West  Towns  Railway  Com- 
pany but  denying  it  so  far  as  the  Chicago  Railways  Com- 
pany and  the  city  of  Chicago  are  concerned.  This  appeal 
is  prosecuted  by  the  Chicago  and  West  Towns  Railway 
Company  directly  to  this  court  on  the  ground  that  the  val- 
idity of  certain  ordinances  of  the  village  of  Oak  Park  and 
the  city  of  Chicago  is  involved,  the  court  having  certified 
that  the  public  interest  so  requires.  A  writ  of  error  was 
also  sued  out  of  this  court  by  the  People  to  reverse  the 
judgment  in  favor  of  the  Chicago  Railways^  Company  and 
the  city  of  Chicago,  and  that  judgment  has  been  affirmed. 
People  V.  Chicago  Railways  Co.  (ante,  p.  87.) 

The  obligation  so  to  carry  passengers  is  based  by  the 
petitioner  upon  an  ordinance  of  the  village  of  Oak  Park 
passed  on  June  4,  1903,  amending  an  ordinance  of  the 
town  of  Cicero  passed  on  December  19,  1898,  relating  to 
the  Cicero  and  Proviso  Street  Railway  Company.  The 
Cicero  and  Proviso  Street  Railway  Company  before  1898 
had  constructed  and  was  operating  lines  of  street  railway 
in  the  town  of  Cicero,  and  in  that  year  the  ordinance  of 
December  19,  1898,  was  passed,  granting  the  company  a 
fifty-year  extension  of  its  existing  rights  in  certain  streets. 
The  town  of  Cicero  lay  immediately  west  of  the  city  of 
Chicago  and  included  the  territory  which  was  annexed  to 
the  city  of  Chicago  on  April  8,  1899,  under  the  name  of 
Austin,  as  well  as  the  territory  of  the  village  of  Oak  Park. 
Since  the  annexation  of  Austin  to  the  city  of  Chicago  the 
west  boundary  line  of  the  city  is  Austin  avenue,  or  Six- 
tieth avenue.     The  village  of  Oak  Park  was  created  No- 


Digitized  by 


Google 


Dm.  '15.]        The  People  v.  Chicago  Rys.  Co.  281 

vember  5, 1901,  and  includes  the  territory  lying  immediately 
west  of  Austin  between  North  avenue  on  the  north  and 
Twelfth  street  on  the  south,  Sixtieth  avenue  on  the  east 
and  Seventy- second  avenue  on  the  west,  all  of  which  was 
formerly  a  part  of  the  town  of  Cicero. 

The  ordinance  of  the  village  of  Oak  Park  passed  June 
4,  1903,  provided  that  the  rate  of  fare  for  passengers  rid- 
ing in  one  direction  between  Seventy-second  avenue,  (the 
western  boundary  line  of  Oak  Park,)  the  terminal  points 
of  the  Cicero  and  Proviso  Street  Railway  Company  in  Oak 
Park,  and  the  eastern  terminal  points  of  the  Union  Trac- 
tion Company  in  Chicago,  which  eastern  terminal  points 
should  be  in  that  district  bounded  on  the  north  by  the 
Chicago  river,  on  the  west  by  the  south  branch  of  the  river, 
on  the  south  by  VanBuren  street  and  on  the  east  by  Lake 
Michigan,  should  be  five  cents,  and  that  the  fare  should  in- 
clude the  right  to  ride  in  either  direction  over  and  along 
certain  defined  routes,  with  transfer  privileges  on  any  north 
and  south  connecting  line  within  the  limits  of  the  village 
and  the  city  of  Chicago,  wherever  such  connecting  line 
might  be  located  between  the  termini  of  said  routes,  in  the 
same  manner  as  transfers  were  given  to  passengers  upon 
the  lines  of  the  Union  Traction  Company  within  the  lim- 
its of  the  city  of  Chicago,  and  the  same  universal  transfer 
privileges  to  passengers  from  the  village  of  Oak  Park  as 
were  extended  to  Chicago  passengers  upon  the  lines  of  the 
Union  Traction  Company  within  the  city  of  Chicago.  It 
was  further  provided  that  if  the  Cicero  and  Proviso  Street 
Railway  Company  should  fail  to  transport,  or  cause  to  be 
transported,  passengers  over  the  lines  of  railway  mentioned, 
as  provided  in  the  amended  ordinance,  such  amended  ordi- 
nance, at  the  election  of  the  trustees  of  the  village,  should 
become  void.  The  ordinance  provided  that  it  should  be- 
come effective  upon  its  acceptance  by  the  Chicago  Consoli- 
dated Traction  Company,  successor  to  the  Cicero  and  Pro- 
viso Street  Railway  Company,  and  required  a  bond  to  be 
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given  by  the  Consolidated  Company  for  the  faithful  per- 
formance by  the  Cicero  and  Proviso  Street  Railway  Com- 
pany of  its  obligations  under  the  ordinance.  This  bond 
was  given  and  the  ordinance  accepted  by  the  Consolidated 
Company. 

At  the  time  of  the  passage  of  this  ordinance  the  Chi- 
cago Consolidated  Traction  Company  was  operating  vari- 
ous railway  lines  in  the  village  of  Oak  Park  as  well  as  in 
the  city  of  Chicago,  and  that  company  and  the  Union  Trac- 
tion Company  exchanged  transfers  at  the  points  indicated 
in  the  ordinance  in  the  city  of  Chicago,  for  travel  upon  the 
particular  routes  indicated  in  the  ordinance.  Under  this 
arrangement  passengers  were  able  to  ride  back  and  forth 
between  the  village  of  Oak  Park  and  the  loop  district  in  the 
city  of  Chicago  for  a  fare  of  five  cents.  This  method  of 
transportation  continued  until  midnight  of  December  27, 
1910,  when  it  was  discontinued,  the  exchange  of  transfers 
ceased,  and  passengers  between  the  city  and  the  village,  in 
either  direction,  have  since  been  obliged  to  transfer  at  the 
city  limits  and  pay  an  additional  fare. 

It  is  contended  by  the  relator  that  when  the  Oak  Park 
ordinance  was  passed  and  accepted  the  Chicago  Consoli- 
dated Traction  Company  and  the  Chicago  Union  Traction 
Company  were  virtually  one  company,  and  that  the  Chi- 
cago Union  Traction  Company  was  bound  by  the  terms  of 
the  ordinance  to  the  same  extent  as  the  Chicago  Consoli- 
dated Traction  Company.  The  relations  existing  between 
the  Chicago  Union  Traction  Company  and  the  Chicago 
Consolidated  Traction  Company  out  of  which  it  is  claimed 
the  liability  of  the  Chicago  Union  Traction  Company  grew, 
are  stated  in  the  opinion  in  the  case  of  Chicago  Union 
Traction  Co.  v.  City  of  Chicago,  199  111.  579.  We  held 
in  that  case  that  the  Union  Traction  Company,  upon  the 
facts  appearing  there,  which  are  the  same  as  the  facts  ap- 
pearing here,  was  the  beneficial  owner  of  the  Chicago  Con- 
solidated Traction  Company,  and  that  the  lines  of  railway 


Digitized  by 


Google 


Dm.  %1        The  People  v.  Chicago  Rys.  Co.  283 

of  the  latter  company  and  those  of  the  Chicago  Union 
Traction  Company  were  within  the  terms  of  section  1723 
of  the  Chicago  city  ordinances,  which  required  an  exchange 
of  transfers  by  the  street  railways  owned  or  used  and  op- 
erated by  the  same  persons. 

On  April  22,  1903,  a  bill  was  filed  in  the  United  States 
circuit  court  against  the  Chicago  Union  Traction  Company 
under  which  receivers  of  that  company  were  appointed, 
who  operated  its  lines  of  railway  and  managed  and  con- 
trolled all  its  affairs  from  that  time  until  the  sale  of  the 
property  under  a  decree  of  foreclosure  rendered  December 
26,  1907,  and  its  delivery  to  the  Chicago  Railways  Com- 
pany on  January  29,  1908.  During  this  time  the  receivers 
of  the  Chicago  Union  Traction  Company  and  the  Chicago 
Consolidated  Traction  Company  continued  to  exchange 
transfers  for  traffic  between  Oak  Park  and  Chicago  as  the 
two  traction  companies  had  done  before  the  appointment 
of  the  receivers.  The  Chicago  Railways  Company  became 
the  purchaser  of  all  the  property  of  the  Chicago  Union 
Traction  Company,  and  after  coming  into  possession  of  the 
property  continued  to  operate  the  lines  of  railway  and  man- 
age and  control  the  business  and  to  exchange  transfers  with 
the  Chicago  Consolidated  Traction  Company  as  before. 

A  bill  was  filed  against  the  Chicago  Consolidated  Trac- 
tion Company  in  the  United  States  court  in  Chicago  un- 
der which  receivers  of  that  company  were  appointed  on 
June  25,  1908,  who  operated  its  lines  of  railway  from  that 
time  until  their  sale  under  a  decree  of  foreclosure  rendered 
October  6,  1910,  and  their  conveyance  and  delivery  to  the 
assigns  of  the  purchaser  on  December  27,  19 10.  During 
this  time  the  receivers  and  the  Chicago  Railways  Company 
exchanged  transfers  as  the  Railways  Company  and  the 
Consolidated  Company  had  done  before  the  receivers  for 
the  latter  company  were  appointed.  The  lines  which  were 
owned  and  operated  directly  by  the  Chicago  Railways  Com- 
pany were  wholly  within  the  limits  of  the  city  of  Chicago 
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and  did  not  extend  west  toward  Oak  Park  beyond  Forti- 
eth avenue  and  Forty-eighth  avenue,  respectively,  while  the 
west  boundary  of  the  city  was  Sixtieth  avenue.  At  these 
terminals  in  Fortieth  and  Forty-eighth  avenues  connection 
was  made  with  the  lines  of  the  Consolidated  Company  ex- 
tending into  and  through  Oak  Park. 

On  November  30,  1910,  Andrew  Cooke  became  the  pur- 
chaser of  all  the  lines  of  the  Chicago  Consolidated  Traction 
Company  at  the  sale  made  under  the  decree  of  October  6, 
1910,  and  on  his  petition,  under  an  order  of  the  court,  a 
deed  was  made  by  the  master  of  all  the  lines  of  the  Con- 
solidated Company  lying  within  the  city  of  Chicago  to  the 
Chicago  Railways  Company,  and  another  of  all  the  lines 
of  the  Consolidated  Company  lying  outside  the  city  of 
Chicago  to  the  County  Traction  Company.  The  County 
Traction  Company  thus  became  the  owner  of  all  the  street 
railway  lines  in  the  village  of  Oak  Park  which  the  Con- 
solidated Company  had  owned,  and  the  Chicago  Railways 
Company  became  the  owner  of  all  the  lines  of  the  Consoli- 
dated Company  in  the  city  of  Chicago. 

It  is  the  position  of  the  counsel  for  the  relator  that 
the  relations  of  the  Consolidated  Company  and  the  Union 
Traction  Company  were  such  that  the  Consolidated  Com- 
pany was  really  merged  into  and  was  a  part  of  the  Union 
Traction  Company,  and  that  by  the  acceptance  of  the  ordi- 
nance by  the  Consolidated  Company  and  the  furnishing  of 
the  service  required  by  the  ordinance  for  many  years  by 
the  Consolidated  Company,  the  Union  Traction  Company 
and  its  receivers  and  the  Chicago  Railways  Company,  the 
obligation  to  continue  the  service  has  become  fixed  on  the 
Chicago  Railways  Company. 

By  the  acceptance  of  the  ordinance  of  the  town  of 
Cicero  passed  December  19,  1898,  a  contract  was  created 
between  the  town  of  Cicero  in  its  governmental  capacity, 
and  the  street  railway  company,  for  the  construction,  main- 
tenance and  operation  of  lines  of  street  railway  in  the  town 
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of  Cicero  in  accordance  with  the  terms  of  the  ordinance. 
When  the  territory  known  as  Austin  was  annexed  to  Chi- 
cago, in  April,  1899,  jurisdiction  over  the  streets  and  alleys 
in  that  territory  vested  immediately  in  the  city  of  Chicago, 
and  the  town  of  Cicero  had  no  longer  any  control  over 
such  streets  and  alleys  or  of  the  construction,  operation 
and  maintenance  of  the  street  railways  in  them.  Neither 
the  city  of  Chicago  nor  the  street  railway  company  could 
repudiate  the  contract,  but  the  town  of  Cicero  had  no 
longer  any  power  or  control  over  the  streets  and  alleys. 
That  power  and  control  belonged  absolutely  to  the  city  of 
Chicago,  which  had  the  right,  with  the  consent  of  the  rail- 
way company,  to  change  the  contract  or  make  an  entirely 
new  contract,  to  impose  other  or  additional  conditions  upon 
which  the  company  should  thereafter  use  the  streets  and 
alleys  in  that  territory,  or  to  relieve  the  company  entirely 
from  the  performance  of  the  conditions  attached  to  the 
grant  by  the  town  of  Cicero  of  the  use  of  the  streets  in 
the  territory  by  the  company.  People  v.  Chicago  Tele- 
phone Co,  245  111.  121. 

The  amendment  of  the  ordinance,  after  the  creation  of 
the  village  of  Oak  Park,  by  the  ordinance  of  June  4,  1903, 
created  a  contract  between  the  village  of  Oak  Park  in  its 
governmental  capacity,  and  the  Consolidated  Company,  for 
the  construction,  maintenance  and  operation  of  lines  of 
street  railway  in  the  village  of  Oak  Park  in  accordance 
with  the  terms  of  the  ordinance.  It  conferred  no  rights 
and  imposed  no  duties  in  regard  to  lines  of  street  railway 
in  the  city  of  Chicago,  for  the  village  of  Oak  Park  had  no 
jurisdiction  or  control  over  such  lines.  The  obligation  of 
the  Consolidated  Company,  so  far  as  it  affected  those  lines, 
was  merely  a  personal  undertaking,  whose  performance 
was  entirely  subject  to  the  consent  and  control  of  the  city 
of  Chicago.  If  that  contract  is  regarded  as  binding  on  the 
Union  Traction  Company  and  the  Chicago  Railways  Com- 
pany, still  it  can  be  performed  only  with  the  consent  of 
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the  city  of  Chicago,  which  has  the  right  to  control  the  op-, 
eration  of  street  railways  within  its  limits. 

The  only  authority  of  the  Chicago  Railways  Company 
for  the  operation  and  maintenance  of  street  railways  in  the 
city  of  Chicago  is  the  ordinance  of  February  ii,  1907,  the 
ordinance  of  October  10,  19 10,  and  other  supplementary 
ordinances.  The  ordinance  of  February  11,  1907,  was  ac- 
cepted by  the  Railways  Company  on  January  29,  1908. 
All  the  lines  mentioned  in  any  of  these  ordinances  are 
wholly  within  the  city  of  Chicago.  They  connected  with 
the  lines  of  the  Consolidated  Company,  and  section  24  of 
the  ordinance  of  February  11,  1907,  made  specific  provi- 
sion as  to  the  exchange  of  transfers  with  these  lines.  That 
provision  required  the  same  right  of  transfer  of  passengers 
between  the  lines  of  the  Railways  Company  and  the  con- 
necting lines  of  the  Consolidated  Company  for  a  continu- 
ous ride  in  one  general  direction  for  a  single  fare  v/ithin 
the  limits  of  the  city,  as  if  the  lines  of  the  Railways  Com- 
pany and  the  Consolidated  Company  were  owned  and  op- 
erated by  the  Railways  Company  under  the  provisions  of 
the  ordinance,  but  such  right  was  to  cease  as  to  any  par- 
ticular line  of  said  Consolidated  Company  upon  the  ex- 
piration of  the  right  of  said  company  to  operate  said  line 
under  ordinances  theretofore  passed.  Transfers  were  ex- 
changed, and  under  this  provision  their  exchange  was  re- 
quired. Such  exchange  resulted  in  the  compliance  by  the 
Consolidated  Company,  and  afterwards  by  its  receivers, 
with  the  obligation  of  the  Oak  Park  ordinance. 

On  October  10,  1910,  an  ordinance  of  the  city  of  Chi- 
cago was  passed  requiring  the  Chicago  Railways  Company 
to  construct,  maintain  and  operate  certain  extensions  of 
and  additions  to  its  lines  of  street  railway  under  and  in  ac- 
cordance with  the  provisions  of  the  ordinance  of  February 
II,  1907,  in  all  respects  as  though  the  right  to  construct, 
equip,  maintain  and  operate  the  same  had  been  granted  by 
the  ordinance  of  February  11,  1907,  and  for  that  purpose 
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the  Railways  Company  was  authorized  to  acquire  all,  and 
not  a  part,  except  as  thereinafter  provided,  of  the  street 
railway  property  at  that'  date  located  in  said  streets  and 
belonging  to  or  claimed  by  the  Consolidated  Company  or 
its  receivers.  The  Chicago  Railways  Company,  upon  its 
acceptance  of  this  ordinance,  was  required  to  proceed  at 
once  to  reconstruct  and  equip  the  extensions  and  additions 
authorized  by  the  ordinance  and  at  all  times  to  maintain 
and  operate  them  in  full  compliance  with  the  ordinance 
of  February  ii,  1907,  except  in  so  far  as  modified  by  the 
ordinance  of  October  10,  19 10.  The  ordinance  stated  that 
its  passage  was  based  upon  the  assumption  that  the  Chi- 
cago Railways  Company,  within  four  months  after  its  pas- 
sage, should  acquire  the  lines  of  railway  of  the  Consoli- 
dated Company  within  the  city  free  and  clear  of  all  liens 
and  claims  of  every  description,  including  the  release  and 
waiver  of  all  and  every  one  of  the  rights  and  claims,  of 
every  kind  and  nature,  in  respect  to  the  location,  mainte- 
nance and  operation  of  street  railways  in  the  streets  of 
the  city,  vested  in  or  claimed  to  belong  to  the  Consolidated 
Company  or  any  of  its  underlying  companies.  This  ordi- 
nance was  accepted  by  the  Chicago  Railways  Company  on 
December  6,  19 10,  and  on  December  27,  19 10,  the  convey- 
ance was  made  to  the  Railways  Company  of  all  the  lines 
of  street  railway  of  the  Consolidated  Company  within  the 
city  limits,  free  and  clear  of  all  liens  and  claims  of  every 
description,  in  accordance  with  the  terms  of  the  ordinance. 
At  the  same  time  the  Chicago  Railways  Company  delivered 
to  the  city  of  Chicago  a  release,  waiver  and  extinguish- 
ment of  the  rights  and  claims,  of  every  kind  and  nature, 
in  respect  to  the  location,  maintenance  or  operation  of  street 
railways  in  the  streets  of  the  city,  vested  in  or  claimed  to 
belong  to  the  Chicago  Consolidated  Traction  Company  or 
any  of  its  underlying  companies.  Possession  was  imme- 
diately taken  of  this  property  by  the  Railways  Company, 
which  has  ever  since  been  continuously  in  the  exclusive 
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possession  and  operation  of  all  of  said  lines  of  street  rail- 
way within  the  limits  of  the  city  of  Chicago. 

Section  ii  of  the  ordinance  of  1907  provided  that  the 
company  should  be  entitled  to  charge  passengers  the  sum 
of  five  cents  for  each  passenger  twelve  years  of  age  or 
over  for  a  continuous  trip  in  one  general  direction,  within 
the  present  or  future  limits  of  the  city,  over  its  lines  cov- 
ered by  the  ordinance  and  all  extensions,  whether  owned, 
leased  or  operated  by  it,  or  any  other  line  operated  by  any 
other  corporation  from  which  the  Railways  Company  was 
by  the  ordinance  obliged  to  accept  transfers,  and  provided 
for  the  exchange  of  transfers  with  all  existing  street  car 
lines  in  the  city  after  such  time  as  the  several  franchises 
of  such  existing  lines  should  have  expired  and  should  have 
been  extended  or  renewed.  Section  13  provided  for  a  num- 
ber of  through  routes  over  lines  other  than  those  of  the 
Railways  Company,  and  to  carry  them  out  required  the 
making  of  reasonable  operating  agreements,  to  be  approved 
by  the  board  of  engineers,  whenever  required  by  the  city, 
and  provided  that  if  the  companies  were  unable  to  agree  on 
terms  within  sixty  days  after  the  passage  of  the  ordinance, 
the  board  of  engineers  should  fix  the  basis  between  the  cor- 
porations, and  it  should  be  their  duty  to  establish  the  terms 
fixed.  Section  12  provided  that  no  pass  of  any  kind  should 
be  issued  or  given  to  any  person,  and  that  no  person,  ex- 
cept the  employees  of  the  city,  policemen  and  firemen  in 
full  uniform,  should  be  perrr^itted  to  ride  on  said  street 
railway  without  the  payment  of  fare,  except  that  the  Rail- 
ways Company  might  issue  to  its  employees  free  tickets 
for  use  while  engaged  in  the  performance  of  their  duties 
and  might  permit  them  to  ride  free  when  wearing  an  offi- 
cial badge  of  the  company,  and  that  the  company  should 
keep  a  record  of  the  number  of  such  free  tickets  and  to 
whom  issued,  and  under  certain  conditions  the  Railways 
Company  should  carry  United  States  letter  carriers  in  full 
uniform  without  the  payment  of  fare.    The  ordinance  pro- 
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vided  for  an  annual  accounting  and  settlement  between  the 
company  and  the  city,  and  the  division  of  the  net  receipts 
from  the  operation  of  the  street  railway  system,  ascertained 
in  the  manner  provided  by  the  ordinance,  forty-five  per 
cent  to  the  company  and  fifty-five  per  cent  to  the  city. 
Provision  was  also  made  for  the  purchase  of  the  whole 
street  railway  system  by  the  city,  at  its  option,  upon  notice 
and  terms  and  in  the  manner  provided  in  the  ordinance. 
The  ordinance  declared  the  purpose  and  desire  of  the  city 
to  provide  for  the  unified  operation  and  the  comprehensive 
reconstruction  of  all  the  street  railways  within  the  city,  and 
at  the  same  time  a  similar  ordinance  was  passed  in  regard 
to  the  Chicago  City  Railway  Company  and  its  tributary  or 
associated  companies  operating  street  railways  in  the  south 
division  of  the  city. 

Clearly  the  city  council  intended  by  the  passage  of  these 
ordinances  to  bring  all  the  lines  of  street  railway,  as  nearly 
as  possible  and  as  soon  as  possible,  into  one  homogeneous 
system,  operating  under  a  single  ordinance  or  substantially 
similar  ordinances,  and  a  single  control.  The  questions  of 
rates  of  fare,  through  routes,  a  single  fare  for  one  ride  in 
the  city,  the  exchange  of  transfers,  the  existence  of  oper- 
ating agreements  and  the  expiration  of  ordinance  rights 
were  all  considered  and  provided  for  with  direct  reference 
to  producing  uniform  operation  within  the  city. 

The  appellant  claims  that  by  this  ordinance  the  city  as- 
sumed entire  control  of  the  subject  matter  of  transfers,  and 
impliedly  prohibited  the  exchange  of  transfers  between  the 
lines  of  the  Chicago  Railways  Company  within  the  city  and 
street  railway  lines  outside  the  city,  or  the  carriage  of  any 
passenger  without  the  payment  of  a  five  cent  cash  fare. 
Whether  or  not  this  is  the  correct  interpretation  of  that 
ordinance  we  do  not  find  it  necessary  to  consider  by  rea- 
son of  the  subsequent  action  of  the  city  council. 

On  March  i8,  191 3,  during  the  pendency  of  this  suit, 
the  city  council  of  the  city  of  Chicago  passed  an  ordinance 
270  -  19 
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authorizing  the  Chicago  Railways  Company  to  enter  into 
a  lease  or  operating  agreement  with  the  County  Traction 
Company,  whereby  the  Railways  Company  should  be  per- 
mitted to  operate  its  cars  over  the  south  track  in  Twelfth 
street,  between  South  Forty-sixth  avenue  and  South  Six- 
tieth avenue,  parallel  to  and  south  of  the  other  track  on 
Twelfth  street  which  belonged  to  the  Railways  Company. 
The  center  of  Twelfth  street  was  here  the  dividing  line 
between  the  city  of  Chicago  and  the  town  of  Cicero.  The 
town  of  Cicero  passed  an  ordinance  authorizing  the  County 
Traction  Company  to  make  the  lease  and  the  Railways 
Company  accepted  the  ordinance  of  the  city  of  Chicago. 
Section  8  of  the  ordinance  is  as  follows : 

**Sec.  8.  The  consent,  permission  and  authority  hereby 
granted  are  so  granted  upon  the  express  condition  that  the 
Chicago  Railways  Company  shall  not  carry  on  any  of  its 
lines  of  railway  in  the  city  of  Chicago,  or  on  any  line  au- 
thorized to  be  operated  hereunder,  without  the  payment  of 
a  cash  fare  to  it,  as  provided  by  the  ordinance  of  Febru- 
ary II,  1907,  herein  referred  to,  any  passenger  presenting 
a  transfer  issued  on  any  line  of  street  railway  outside  the 
limits  of  the  city  of  Chicago,  or  carry  any  passenger  over 
its  said  lines  who  has  not  paid  a  cash  fare  to  it  on  any 
transfer  or  transfers  issued  on  any  other  lines  of  street 
railway,  except  such  transfers  as  are  expressly  provided 
for  and  authorized  by  the  said  ordinance  of  February  11, 
1907,  or  the  amendatory  ordinance  of  October  10,  19 10. 
Nor  shall  said  Chicago  Railways  Company  issue  to  any  pas- 
sengers transported  on  its  lines  within  said  city  or  on  the 
lines  authorized  to  be  operated  hereunder,  any  transfers  en- 
titling such  passengers  to  be  carried  on  any  other  lines  of 
street  railway  except  such  transfers  as  are  expressly  pro- 
vided for  and  authorized  by  said  ordinance  of  February 
II,  1907,  or  said  amendatory  ordinance,  and  the  aforesaid 
resolution  or  ordinance  of  the  board  of  trustees  of  the  town 
of  Cicero  shall  expressly  recite  this  provision  of  this  ordi- 
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nance :  Provided,  however,  that  it  is  not  intended  hereby 
to  ehange,  add  to  or  detract  from  the  said  ordinances  of 
February  ii,  1907,  and  October  10,  1910,  except  as  there- 
in and  thereby  provided." 

On  its  face  this  section  by  its  terms  prohibits  the  ex- 
change of  transfers  sought  to  be  compelled  in  this  case. 
It  has  no  other  purpose  and  the  proviso  can  have  no  other 
meaning  than  that  such  prohibition  was  what  the  ordi- 
nances of  1907  and  1910  meant.  If  this  was  the  meaning 
of  those  ordinances  that  is  the  end  of  the  matter.  The 
appellee,  however,  contends  that  the  ordinances  of  1907 
and  19 10  did  not  prohibit  the  exchange  of  transfers,  and 
since  the  proviso  expressly  declares  that  it  is  not  intended 
to  change,  add  to  or  detract  from  those  ordinances  except 
as  therein  and  thereby  provided,  there  is  no  such  prohibi- 
tion. This  proviso  seems  wholly  meaningless.  It  declares 
that  the  ordinances  are  not  intended  to  be  changed  except 
as  provided  in  the  ordinances  themselves.  This  language 
expresses  no  comprehensible  idea.  Assuming  that  the 
previous  ordinance  did  not  prohibit  the  use  of  transfers, 
there  is  no  doubt  that  the  language  of  section  8  of  the 
ordinance  of  191 3  does  expressly  prohibit  the  Chicago  Rail- 
ways Company  from  carrying,  without  the  payment  of  a 
cash  fare,  any  passenger  presenting  a  transfer  issued  on 
any  line  of  street  railway  outside  the  city  of  Chicago  or 
on  any  other  line  of  street  railway  except  such  transfers 
as  were  expressly  authorized  by  the  ordinances  of  1907 
and  191  o,  and  from  issuing  any  transfers  to  any  other 
lines  of  street  railway  except  such  as  were  expressly  au- 
thorized by  those  ordinances.  The  language  of  the  ordi- 
nances of  1907  and  19 10  had  not  been  judicially  construed 
prior  to  the  adoption  of  this  section  and  its  meaning  may 
have  been  thought  open  to  construction.  It  may  have  been 
supposed  to  mean,  as  counsel  for  the  appellant  contend  it 
does  mean,  that  the  carriage  of  passengers  without  the 
payment  of  a  cash  fare  and  the  issue  and  acceptance  of 
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transfers  is  prohibited,  and  the  proviso  makes  it  clear  that 
such  was  the  understanding  of  the  city  council.  Thete  is 
no  room  for  construction  as  to  the  meaning  of  section  8, 
which  expressly  prohibits  the  use  of  transfers,  and  since 
this  is  so  there  is  no  room  to  doubt  that  the  intention  of 
the  proviso  was  to  declare  that  such  was  the  meaning  of 
the  previous  ordinances.  The  object  of  the  ordinance  of 
March  i8,  19J3,  was  to  authorize  an  operating  agreement 
between  a  street  railway  within  the  city  and  one  without 
the  city.  The  regulation  of  transfers  in  such  case  was  nec- 
essarily to  be  considered.  No  transfers  were  then  in  use 
between  street  railways  within  the  city  and  those  without 
the  city.  This  subject  was  covered  by  section  8,  which 
certainly  did  not  mean  to  authorize  transfers  but  by  its 
language  definitely  prohibited  them.  Such  prohibition  was 
consistent  with  the  previous  course  of  the  city.  The  ordi- 
nance of  1907  provided  for  transfers  only  within  the  city 
and  in  cases  where  they  were  required  by  previous  operat- 
ing agreements  between  companies.  The  efforts  of  the  city 
had  been  directed  to  securing  uniform  operation  of  the 
street  railways  within  the  city,  only,  and  section  8  was  in 
entire  conformity  with  this  obvious  policy  of  the  city.  The 
object  of  the  proviso  was  not  to  repeal  the  purview  of  the 
section  and  entirely  destroy  the  prohibition  of  transfers,  and 
if  it  was  so  inconsistent  with  the  other  provisions  of  the 
ordinance  as  to  produce  this  result  it  must  give  way  to  the 
evident  intention  manifested  by  the  whole  ordinance. 

The  object  in  the  consideration  of  conflicting  provi- 
sions in  a  legislative  act  is  to  ascertain  the  legislative  in- 
tent. It  is  insisted  that  the  proviso  being  the  last  clause 
in  the  section,  added  after  the  other  provisions,  must  gov- 
ern as  the  last  expression  of  the  legislative  will.  The  mere 
order  of  arrangement  is  not,  however,  conclusive,  or,  in- 
deed, very  persuasive,  of  the  legislative  intent.  The  ordi- 
nance is  to  be  regarded  as  a  whole.  Its  parts  are  all  es- 
tablished at  one  time  and  its  conflicting  provisions  must  be 
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reconciled  by  a  consideration  of  the  whole  ordinance.  An 
interpretation  which  renders  the  ordinance  null  and  void 
cannot  be  admitted.  It  is  an  absurdity  to  suppose  that 
after  it  is  reduced  to  terms  it  means  nothing.  It  ought 
to  be  interpreted  in  such  a  manner  as  that  it  may  have 
effect  and  not  be  found  vague  and  nugatory.  When  the 
first  clause  of  a  section  conforms  to  the  obvious  policy  and 
intent  of  the  legislature,  it  is  not  rendered  inoperative  by 
inconsistent  provisions  in  a  later  clause  or  section  which  do 
not  conform  to  this  policy  and  intent.  In  such  case  the 
later  provision  is  nugatory  and  will  be  disregarded.  The 
court,  in  construing  the  act,  will  be  governed  by  the  ap- 
parent purpose  and  obvious  policy  and  intent  of  the  legis- 
lative body  as  gathered  from  the  whole  act,  even  though  a 
disregard  of  the  later  provision  results.  {McCorwick  v. 
West  Dtduth,  47  Minn.  272;  State  v.  Bates,  96  id.  no; 
Sams  V.  King,  18  Fla.  557;  State  v.  Mulkem,  74  Ohio  St. 
365;  Shutt  V.  State,  173  Ind.  689.)  It  was  the  manifest 
purpose  of  the  ordinance  to  prohibit  the  exchange  of  trans- 
fers between  the  Chicago  Railways  Company  and  street 
railways  outside  the  limits  of  the  city,  and  the  proviso  to 
section  8  does  not  defeat  that  purpose. 

It  is  contended  that  the  condition  prohibiting  the  ex- 
change of  transfers  is  invalid.  This  claim  is  based  upon 
the  assumption  that  the  Chicago  Railways  Company  was 
under  an  obligation  to  establish  and  maintain  a  five  cent 
fare  between  Oak  Park  and  the  loop  district  in  Chicago  by 
virtue  of  the  Oak  Park  ordinance  of  June  4,  1903 ;  that 
this  was  a  public  duty,  and  that  any  contract  not  to  per- 
form this  public  duty  is  void,  as  against  public  policy,  un- 
less consented  to  by  the  State.  The  argument  seems  to  be 
completely  answered  in  People  v.  Chicago  Telephone  Co. 
supra,  where  it  was  held  that  the  power  of  a  municipality 
to  regulate  the  tolls  of  a  telephone  company  occupying  its 
streets  was  dependent  upon  the  jurisdiction  of  the  munici- 
pality over  such  streets  and  was  necessarily  subject  to  a 
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transfer  of  jurisdiction  of  the  streets  to  another  municipal- 
ity. Neither  the  public  nor  any  individual  has  any  vested 
right  under  a  contract  between  the  municipality  and  a  tele- 
phone company  for  the  use  of  the  public  streets  and  alleys 
which  may  not  be  changed  by  the  municipality  with  the 
consent  of  the  company  and  without  the  consent  of  the  in- 
dividual or  the  public.  The  abrogation  of  the  contract  by 
the  repeal  or  modification  of  the  ordinance  does  not  deprive 
the  public  or  any  individual  of  any  legal  or  constitutional 
right.  So  the  abrogation  of  the  contract  by  any  other  mu- 
nicipality to  which  jurisdiction  over  the  streets  and  alleys 
has  been  transferred  does  not  deprive  either  the  municipal- 
ity formerly  having  jurisdiction,  or  any  of  its  citizens,  of 
any  legal  or  constitutional  right. 

The  village  of  Oak  Park  never  had  any  jurisdiction 
over  any  of  the  streets  and  alleys  of  the  city  of  Chicago. 
Any  attempt  by  it  to  control  such  streets  or  alleys  or  regu- 
late their  use  would  be  beyond  its  power  and  void.  Any 
contract  made  by  it  with  reference  to  the  use  of  such 
streets  or  alleys  is  necessarily  subject  to  the  control  of  the 
city  of  Chicago.  The  power  of  the  city  council,  under  our 
constitution  and  laws,  is  absolute  to  prescribe  the  terms  up- 
on which  street  railway  companies  may  lay  tracks  in  the 
streets  and  operate  them.  The  council  may  impose  such 
conditions  as  in  its  judgment  the  public  benefit  may  re- 
quire, which  are  not  illegal  or  forbidden  by  statute.  (  West 
Chicago  Street  Railroad  Co,  v.  City  of  Chicago,  178  111. 
339;  Byrne  v.  Chicago  General  Railway  Co,  169  id.  75; 
Lobdell  V.  City  of  Chicago,  227  id.  218.)  We  held  in  Ven- 
ner  v.  Chicago  City  Railway  Co,  258  111.  523,  that  the  city 
has  the  power  to  do  away  with  the  diversity  of  control  and 
operation  of  street  railways  and  provide  for  their  single 
control  and  operation.  'This  power  of  the  city  to  require 
such  single  control  and  operation  necessarily  implies  the 
power  of  the  railway  company  to  agree  to  such  terms. 
Whatever  may  be  its  powers  and  however  broad  its  field 
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of  operation  outside  the  city  it  must  be  limited  within  the 
city  by  the  terms  imposed  by  the  council,  and  it  has  the 
power  to  agree  to  such  terms  not  in  violation  of  law  or 
public  policy. 

It  is  argued  that  the  Chicago  Railways  Company  and 
the  County  Traction  Company  are  not  separate  companies, 
but,  in  fact,  one  company.  The  petition  alleged  that  An- 
drew Cooke  was  vice-president  of  the  Harris  Trust  and 
Savings  Bank,  which  was  to  a  large  extent  a  fiscal  agent 
of  the  Chicago  Railways  Company  and  all  those  engaged 
in  financing  its  necessities,  and  that  in  purchasing  the  Con- 
solidated Traction  properties  and  causing  them  to  be  con- 
veyed to  the  Chicago  Railways  Company  and  the  County 
Traction  Company  he  acted  at  the  instance  of  the  Chicago 
Railways  Company  and  for  its  benefit;  that  the  County 
Traction  Company  was  organized  with  a  capital  stock  of 
$1000,  which  capital  has  been  increased  to  some  extent, 
and  was  organized  at  the  instance  of  the  Chicago  Railways 
Company  and  virtually  is  an  agent  or  subsidiary  thereof, 
and  that  it  is  accordingly  entirely  controlled  and  dominated 
by  said  Chicago  Railways  Company  and  has  no  separate 
corporate  existence  or  autonomy  but  is  a  mere  dependency 
of  said  Railways  Company,  organized  for  the  purpose  of 
endeavoring  to  aid  that  company  in  escaping  from  its  legal 
duties  and  obligations.  As  a  matter  of  pleading,  these  al- 
legations, so  far  as  they  may  be  regarded  as  material,  are 
merely  statements  of  legal  conclusions.  Whether  Andrew 
Cooke  acted,  in  purchasing  the  Consolidated  Traction  Com- 
pany properties,  at  the  instance  of  the  Chicago  Railways 
Company  and  whether  the  County  Traction  Company  was 
organized  at  the  instance  of  the  Railways  Company  is  im- 
material. It  no  doubt  was  thought  to  be  for  the  interest 
of  the  Chicago  Railways  Company  that  there  should  be  a 
purchaser  of  the  lines  of  street  railway  outside  of  the  city, 
and  the  organization  of  a  corporation  for  that  purpose, 
even  at  the  instance  of  the  Chicago  Railways  Company, 
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was  not  inconsistent  with  the  separate  ownership  and  con- 
trol of  the  company  so  organized.  The  allegation  that  the 
company  so  organized  was  an  agent  or  subsidiary  of  the 
Chicago  Railways  Company,  and  that  it  is  accordingly  en- 
tirely controlled  and  dominated  by  that  company  and  has 
no  separate  corporate  existence  or  autonomy  but  is  merely 
a  dependency  of  that  company,  is  merely  a  series  of  legal 
conclusions.  There  are  no  facts  stated  from  which  that 
conclusion  may  properly  be  drawn.  The  petition  alleges 
the  organization  of  the  County  Traction  Company  under 
the  general  laws  of  Illinois,  the  purpose  for  which  it  was 
organized,  and  the  acts  done  by  it  showing  its  corporate 
conduct.  There  is  no  allegation  of  any  conveyance,  agree- 
ment, consolidation  or  merger  by  which  the  property  of  the 
County  Traction  Company  or  its  corporate  cpntrol  has  been 
in  any  way  affected.  No  facts  are  alleged  from  which  the 
conclusion  follows  that  the  County  Traction  Company  was 
entirely  controlled  and  dominated  by  the  Chicago  Rail- 
ways Company  and  had  no  separate  existence  or  autonomy. 
Whether  such  domination  and  control  are  supposed  to  arise 
from  the  ownership  of  a  majority  of  the  stock  in  the 
County  Traction  Company  or  the  identity  of  officers  or 
stockholders  of  the  two  companies,  or  from  the  existence 
of  some  agreement  or  understanding  between  the  two  com- 
panies, is  not  averred.  On  the  other  hand,  the  evidence 
shows  that  from  the  beginning  the  County  Traction  Com- 
pany has  been  entirely  independent  in  its  management  and 
control.  There  have  been  no  common  stockholders  or  of- 
ficers. There  has  been  no  agreement  which  has  enabled  the 
Railways  Company  to  control  in  any  way  the  affairs  of 
the  County  Traction  Company.  The  evidence  does  not  sus- 
tain the  claim  of  the  appellee  that  the  relation  between  the 
two  companies  was  such  that  they  should  be  regarded,  in 
fact  and  in  law,  as  one  company,  but  does  show  they  were 
separate  corporations,  owned  and  operated  independently. 
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Since  the  Chicago  Railways  Company  is  prohibited  by 
the  ordinance  of  March  i8,  1913,  from  honoring  or  issuing 
transfers  the  writ  of  mandamus  cannot  issue  against  it. 
The  Chicago  and  West  Towns  Railway  Company  has  no 
tracks  in  the  city  of  Chicago  and  no  right  to  operate  cars 
therein.  It  has  no  arrangement  by  which  it  can  issue  trans- 
fers which  will  be  honored,  and  any  such  arrangement  is 
impossible.  The  writ  awarded  required  the  Chicago  and 
West  Towns  Railway  Company,  within  sixty  days,  to  es- 
tablish a  rate  of  fare  of  five  cents  for  each  passenger  for 
one  ride  in  either  direction  over  the  lines  mentioned  in  the 
ordinance  of  June  4,  1903,  during  the  entire  unexpired  term 
of  the  rights  in  the  village  of  Oak  Park  granted  by  the 
ordinance, — that  is,  until  June  4,  1923, — and  to  provide 
or  cause  to  be  provided  free  transfers  for  each  passenger, 
good  for  carriage  upon  north  and  south  connecting  lines 
within  the  limits  of  said  village  and  the  city  of  Chicago, 
in  the  same  manner  as  transfers  were  given  to  passengers 
upon  the  lines  of  the  Chicago  Union  Traction  Company 
within  the  city  of  Chicago  on  June  4,  1903.  It  is  apparent 
that  it  is  not  within  the  power  of  the  appellant  to  do  what 
this  order  requires  it  to  do  even  though  it  may  be  subject 
to  the  obligation  of  the  Chicago  Consolidated  Traction 
Company  under  the  ordinances  of  the  town  of  Cicero  and 
the  village  of  Oak  Park,  and  though  it  may,  by  its  failure 
to  comply  with  such  ordinances,  be  subject  to  a  forfeiture 
of  its  rights  under  them.  Though  it  may  be  the  duty  of  a 
defendant  to  perform  an  act  sought  to  be  enforced,  yet  if 
it  is  not  within  his  power  the  writ  of  mandamus  will,  as  a 
general  rule,  be  denied.  "The  writ  should  not  be  granted 
in  any  case  where  it  is  clear  that  it  would  prove  unavailing, 
as  where  the  act  sought  to  be  enforced  is  from  its  very 
nature  physically  impossible  or  where  from  extrinsic  causes 
it  has  become  so,  or  where  performance,  though  not  abso- 
lutely impossible,  is  from  any  cause  not  within  the  power 
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of  the  defendant."    Ohio  and  Mississippi  Railway  Co.  v. 
People,  1 20  111.  200. 

The  judgment  of  the  superior  court  is  reversed  and  the 
cause  will  be  remanded,  with  directions  to  dismiss  the  peti- 
tion as  to  the  appellant. 

Reversed  and  remanded,  with  directions. 


James  E.  Wilson,  Appellee,  vs,  William  D.  Kruse. — 

(T.  B.  Moore,  Appellant.) 
* 
Opinion  filed  October  2j,  ipi^ — Rehearing  denied  Dec,  p,  ipi^. 

1.  Appeals  and  errors — when  a  freehold  is  involved.  Where 
the  jury  in  an  attachment  suit  find  that  the  lands  attached  do  not 
belong  to  the  person  claiming  them  by  a  verified  interplea,  the 
latter  has  the  right  to  appeal  directly  to  the  Supreme  Court  upon 
the  ground  that  a  freehold  is  involved. 

2.  Attachment — lien  of  attachment  does  not  exceed  actual  in- 
terest of  debtor  at  time  of  levy.  The  lien  of  an  attachment  does 
not  exceed  the  actual  interest  the  debtor  had  in  the  land  at  the 
time  of  the  levy,  and  under  the  Attachment  act  any  person  claim- 
ing title  or  interest  in  the  attached  property  may  intervene. 

3.  Deeds — effect  where  instrument  has  no  seal.  An  instrument 
defective  as  a  deed  for  want  of  a  seal  will  bind  the  grantor  and  is 
good  as  against  a  subsequent  purchaser  with  notice. 

4.  Notice — what  is  notice  to  subsequent  purchasers.  If  the 
grantee  in  a  quit-claim  deed  having  no  seal  records  the  instrument 
and  enters  into  possession  of  the  land  by  a  tenant,  both  the  re- 
cording of  the  instrument  and  the  possession  operate  as  notice  to 
subsequent  purchasers  as  to  the  grantee's  rights. 

5.  Evidence — when  deed  not  under  seal  is  admissible  in  attach- 
ment. Where  the  person  interpleading  in  an  attachment  suit  pur- 
chased the  land  and  entered  into  possession  thereof  by  his  tenant 
under  a  recorded  deed  before  the  levy  of  the  attachment,  the  deed, 
though  defective  for  want  of  a  seal,  is  admissible  in  evidence,  irre- 
spective of  the  act  of  1909,  for  the  purpose  of  showing  the  extent 
of  the  grantee's  possession  and  what  he  claims  by  his  possession. 

6.  Same — deed  not  under  seal  is  evidence  of  a  sale.  An  instru- 
ment purporting  to  be  a  quit-claim  deed  and  recorded  as  such  is 
evidence  of  a  sale  and  shows  a  transfer  of  the  equitable  title  even 
though  it  is  without  a  seal  and  has  a  defective  acknowledgment.  . 
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Appeal  from  the  Circuit  Court  of  McDonough  county ; 
the  Hon.  Harry  M.  Waggoner,  Judge,  presiding. 

VosE  &  Creel,  Switzer  &  Switzer,  and  W.  W.  Goody- 
KOONTz,  for  appellant. 

Elting  &  Hainline,  and  Flack  &  Lawyer,  for  ap- 
pellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

Appellee,  James  E.  Wilson,  commenced  a  suit  in  at- 
tachment against  William  D.  Kruse  in  the  circuit  court  of 
McDonough  county  November  24,  1914.  A  writ  of  at- 
tachment was  levied  on  the  same  date  on  a  farm  of  about 
943  acres  in  said  county.  Service  was  had  upon  the  said 
Kruse  by  publication,  as  a  non-resident  defendant,  and  de- 
fault was  thereafter  taken  against  him.  On  January  25, 
191 5,  T.  B.  Moore  filed  a  verified  interplea,  claiming  that 
he  was  the  owner  of  the  lands  levied  on  under  said  attach- 
ment writ.  After  various  pleadings  were  filed  and  issue 
joined,  a  jury  was  called  and  sworn,  and  at  the  conclusion 
of  the  evidence  introduced  by  the  appellant,  Moore,  the  at- 
torneys for  the  appellee,  Wilson,  asked  the  court  for  a 
peremptory  instruction  to  the  jury  to  find  that  the  property 
attached  did  not  belong  to  Moore.  The  court,  over  the  ob- 
jection of  Moore,  gave  such  instj^uction  and  the  jury  re- 
turned a  verdict  accordingly. 

The  claim  upon  which  the  attachment  suit  was  founded 
arose  out  of  real  estate  dealings  between  Wilson  and  Kruse 
prior  to  May  21,  19 14.  Kruse  was  at  one  time  the  owner 
of,  and  had  record  title  to,  the  land  in  question.  On  said 
last  mentioned  date  he  and  his  wife  and  one  S.  B.  Clark 
and  his  wife,  by  warranty  deed  recorded  June  4,  19 14,  con- 
veyed said  farm  to  S.  L.  Moore.  On  July  14,  1914,  said 
S.  L.  Moore,  described  as  single,  quit-claimed  all  interest 
in  said  real  estate  to  appellant,  T.  B.  Moore.    The  consid- 
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eration  of  this  last  mentioned  deed  was  stated  therein,  as 
$40,000,  the  land  being  conveyed  subject  to  two  mortgages, 
one  for  $17,500  and  the  other  for  $5000,  together  with  in- 
terest. This  quit-claim  deed  from  S.  L.  Moore  to  T.  B. 
Moore  was  executed  in  the  State  of  Iowa,  where  the 
Moores  resided,  and  had  no  seal  or  scroll  after  the  grant- 
or's signature.  It  is  also  claimed  that  the  acknowledg- 
ment was  on  an  Iowa  form,  and  does  not  comply  with  the 
Illinois  statute  as  to  the  acknowledgment  of  deeds.  This 
last  mentioned  deed  was  recorded  in  the  office  of  the  re- 
corder of  McDonough  county  July  15,  1914.  After  the 
jury  rendered  their  verdict,  under  the  instructions  of  the 
court,  against  appellant,  evidence  was  heard  by  the  court, 
by  agreement  of  the  parties,  as  to  the  original  attachment 
matter,  and  the  issues  were  found  for  said  Wilson  and  his 
damages  assessed  at  $1095.40  and  costs,  except  the  costs  of 
the  intervening  petition.  Moore  thereafter  prayed  and  was 
allowed  an  appeal  from  the  judgment  entered  in  said  cause. 
The  appeal  was  properly  brought  direct  to  this  court,  as  a 
freehold  was  involved.  Ducker  v.  Wear  &  Boogher  Dry 
Goods  Co,  145  111.  653;  Ray  v.  Keith,  218  id.  182. 

While  several  questions  are  urged  in  the  printed  brief, 
on  oral  argument  counsel  for  appellee  waived  all  questions 
except  as  to  the  validity  of  the  quit-claim  deed  purporting 
to  convey  the  property  from  S.  L.  Moore  to  T.  B.  Moore, 
and  the  rulings  of  the  court  with  reference  to  the  admis- 
sion of  said  deed  in  evidence  and  the  bearing  and  weight 
it  should  have  on  the  issues  here  involved  between  appel- 
lant, Moore,  and  appellee,  Wilson. 

On  the  hearing  before  the  jury  on  the  issues  raised  by 
the  plea  filed  by  appellant,  the  latter  offered  in  evidence 
said  quit-claim  deed.  On  objection  of  counsel  for  appellee 
the  court  refused  to  allow  the  deed  to  be  introduced  in  evi- 
dence. Counsel  for  appellant  also  attempted  to  show,  by 
introducing  a  copy  of  the  Iowa  statutes,  that  the  deed  was 
executed  in  conformity  with  the  law  of  that  State.     Coun- 
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sel  for  appellee  insist  that  the  Iowa  statutes  offered  in  evi- 
dence only  referred  to  the  acknowledgment  of  deeds  and 
not  to  their  execution.  The  evidence  introduced  by  said 
appellant  shows,  without  contradiction,  that  after  the  land 
was  conveyed  to  him  by  the  said  deed  he  took  possession 
thereof,  and  was  holding  possession,  through  a  tenant,  at 
the  time  the  attachment  herein  was  levied  on  said  farm. 

Under  section  29  of  our  Attachment  statute  (Kurd's 
Stat.  1913,  p.  98,)  "any  person,  other  than  the  defendant, 
claiming  the  property  attached,  may  interplead."  The  gen- 
eral rule  is,  that,  where  the  statute  permits,  "any  person 
claiming  title  or  interest  in  attached  property  may  intervene 
in  the  case."  (4  Cyc.  725 ;  3  Am.  &  Eng.  Ency.  of  Law, — 
2d  ed. — 214,  and  cases  cited.)  The  rule  also  is,  that  the 
lien  of  an  attachment  does  not  exceed  the  actual  interest 
the  debtor  had  in  the  property  at  the  time  of  the  levy.  It 
does  not  displace  prior  equities  or  rights  but  is  subject  to 
all  equities  to  which  the  property  was  liable  in  the  debtor's 
hands.  (2  R.  C.  L.  857,  859,  and  cases  cited.)  In  effect 
that  has  been  the  holding  of  this  court  in  various  decisions. 
In  Hollenback  v.  Todd,  119  111.  543,  it  was  held  that  if 
a  party  claiming,  by  interpleader,  the  property  attached, 
showed  a  purchase  from  the  defendant  in  the  attachment, 
it  was  immaterial  whether  the  purchase  was  made  by  the 
party  for  himself  or  for  his  father,  as  in  either  event  the 
plaintiff  could  not  subject  the  property  to  the  debt  unless  it 
belonged  to  the  debtor.  In  Bo^twick  v.  Blake,  145  111.  85, 
proof  was  permitted  showing  that  the  debtor  had  fraudu- 
lently divested  himself  of  the  legal  title,  and  that  while  the 
interpleader  held  the  legal  title  the  equitable  title  was  still 
in  the  debtor.  The  finding  of  the  trial  court  was  that  the 
holder  of  the  legal  title  had  no  beneficial  right,  title  or  in- 
terest in  the  land,  but  simply  held  the  naked  legal  title  in 
trust  for  the  real  owner,  and  the  lien  of  the  attachment 
was  upheld.  See,  also,  Morris  v.  Cheney,  51  111.  451 ;  Dres- 
sor  V.  McCord,  96  id.  389;   Barrett  v.  Hinckley,  124  id. 
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32;  Springer  v.  Big  ford,  160  id.  495 ;  May  v.  Geselkcliaft, 
211  id.  310. 

It  is  well  settled  that  actual  possession  of  land  by  a 
party  under  an  unrecorded  deed  is  constructive  notice  of 
the  legal  and  equitable  rights  of  the  party  in  possession. 
Possession  by  a  tenant  is  the  same,  in  all  respects,  as  pos- 
session by  the  party  himself.  (Thomas  v.  Burnett,  128 
111.  37,  and  cases  cited;  Mathias  v.  Fulton,  241  id.  598. 
See,  also,  as  bearing  on  this  question,  Dyer  v.  Martin,  4 
Scam.  146;  Coariy.  Olsen,  gi  111.  273;  Walsh  \.  Wright, 
101  id.  178;  Bartling  v.  Brasuhn,  102  id.  441.)  Contracts 
not  under  seal,  and  even  contracts  not  in  writing,  affecting 
land,  are  recognized  in  equity  if  they  have  been  so  far  per- 
formed that  to  permit  the  party  to  repudiate  them  would 
be  a  fraud.  Aslielford  v.  Willis,  194  111.  492 ;  Pasquay  v. 
Pasquay,  235  id.  48. 

Under  the  decisions  in  this  State  a  deed  must  be  under 
seal  in  order  to  pass  legal  title  to  real  estate.  (Barger  v. 
flobbs,  67  III.  592;  Barrett  v.  Hinckley,  supra;  Irunn  v. 
Pozcell,  188  111.  107;  Jackson  v.  Security  Life  Ins,  Co, 
233  id.  161.)  But  an  instrument  defective  as  a  deed  for 
want  of  a  seal  will  bind  the  grantor  and  his  heirs  and  is 
good  as  against  a  subsequent  purchaser  who  has  notice. 
(Wadszcorth  v.  Wendell,  5  Johns.  Ch.  224;  i  Devlin  on 
Deeds,— 2d  ed.— sec.  246.)  There  can  be  no  question, 
from  this  record,  that  appellant,  Moore,  took  possession  of 
this  property  under  this  deed.  The  filing  of  the  deed  for 
record  was  notice  of  whatever  interest  appellant  had  in  the 
land.  The  possession  by  appellant  through  his  tenant  was 
also  notice  of  the  same  fact.  Mathias  v.  Fulton,  supra, 
and  cases  cited. 

A  paper  purporting  to  be  a  deed  is  not  valid  in  this 
State  for  the  purpose  of  conveying  title  unless  it  is  under 
seal,  yet  when  a  person  enters  into  possession  under  such 
paper  it  is  admissible  in  evidence  for  the  purpose  of  show^ 
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ing  the  extent  of  his  possession  and  what  he  claims  by  his 
possession.  (Barger  v.  Hobbs,  supra.)  This  instrument, 
without  question,  even  though  not  under  seal,  and  assuming 
it  was  not  properly  acknowledged,  was  evidence  of  a  sale, 
and  showed  clearly  that  the  equitable  title  had  been  trans- 
ferred to  appellant.  On  the  issues  raised  by  the  interplea 
of  appellant  it  was  admissible  to  show  the  interest  that  ap- 
pellant had  in  the  property.  The  trial  court  erred  in  not 
permitting  it  to  be  introduced  in  evidence  for  that  purpose. 

Under  a  statute  passed  in  1909  in  this  State  (Kurd's 
Stat.  191 3,  p.  557,)  it  is  provided  that  a  deed  such  as  this, 
without  a  seal  or  scroll,  where  the  law  of  the  State  where 
executed  dispenses  with  such  seal  or  scroll,  is  given  the 
same  force  and  effect  in  this  State,  in  law  and  in  equity, 
as  if  a  seal  or  scroll  had  been  duly  affixed.  The  second 
section  specifies  the  modes  of  proving  the  law  in  such  other 
jurisdiction  on  that  point,  but  provides  that  any  other  legal 
mode  of  proving  the  fact  may  be  resorted  to.  In  section  10 
of  our  statute  on  evidence  (Kurd's  Stat.  1913,  p.  1236,) 
provision  is  made  for  proof  of  the  statutes  of  other  States, 
and  it  was  under  this  last  section  that  counsel  for  appellant 
attempted  to  prove  the  statutes  of  Iowa  as  affecting  the  val- 
idity of  this  deed.  As  this  case  must  be  reversed  for  the 
reasons  already  stated,  the  question  as  to  whether  this  proof 
was  properly  made  is  not  likely  to  arise  in  the  next  trial 
of  the  case  as  it  does  on  this  record,  and  hence  it  is  un- 
necessary for  us  to  consider  or  decide  it. 

The  judgment  of  the  circuit  court  will  be  reversed  and 
the  cause  remanded  for  further  proceedings  in  harmony 
with  the  views  herein  expressed. 

Reversed  and  remanded. 
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J.  B.  Fergus  et  al.  Appellees,  vs.  Andrew  Russei.  et  aL 

Appellants. 

Opinion  filed  November  6,  ipis — Rehearing  denied  Dec,  i8,  igi$, 

1.  Injunction — tax-payers  may  maintain  hill  to  prevent  misap- 
plication of  public  funds.  Tax-payers  have  a  right  to  maintain  a 
bill  in  equity  to  prevent  the  misapplication  of  public  funds,  such 
right  being  based  upon  their  equitable  ownership  of  such  funds 
and  their  liability  to  replenish  the  public  treasury  for  the  deficiency 
which  would  be  caused  by  the  misapplication. 

2.  Same — tax-payers  may  maintain  bill  to  enjoin  payment  of 
funds  from  State  treasury.  The  right  of  tax-payers  to  maintain 
a  bill  to  prevent  the  misapplication  of  public  funds  is  not  limited 
to  the  public  funds  of  a  municipal  corporation,  but  they  have  a 
right  to  maintain  a  bill  to  restrain  the  State  Treasurer  and  the 
Auditor  from  paying  out  moneys  appropriated  by  the  General  As- 
sembly upon  the  ground  that  the  acts  of  the  General  Assembly 
were  unconstitutional  and  void. 

3.  Same — appropriation  of  public  funds  by  an  unconstitutional 
statute  is  a  misuse  of  such  funds.  An  appropriation  of  public  funds 
in  pursuance  of  an  unconstitutional  statute  is  a  misuse  of  the  funds, 
which  may  be  restrained  by  injunction  at  the  suit  of  a  tax-payer. 
{Burke  V.  Snively,  208  111.  328,  and  Jones  v.  O'Connell,  266  id. 
443,  approved.) 

4.  Constitutional  law — section  16  of  article  4  of  the  consti- 
tution construed.  The  provision  of  section  16  of  article  4  of  the 
constitution  that  "bills  making  appropriations  for  the  pay  of  mem- 
bers and  officers  of  the  General  Assembly,  and  for  the  salaries  of 
the  officers  of  the  government,  shall  contain  no  provision  on  any 
other  subject,"  does  not  mean  on  any  other  subject  than  appropria- 
tions, but  on  any  other  subject  than  that  of  appropriations  for  the 
pay  of  the  members  and  officers  of  the  General  Assembly  and  for 
salaries  of  officers  of  the  State  government. 

5.  Same — appropriation  bill  for  pay  of  salaries  of  officers  of  the 
State  government  must  not  include  employees.  Appropriations  for 
the  pay  of  the  members  and  officers  of  the  General  Assembly  and 
for  the  salaries  of  the  State  officers  must,  under  section  16  of  arti- 
cle 4  of  the  constitution,  be  contained  in  a  separate  bill,  which  shall 
not  include  appropriations  for  the  pay  of  employees. 

6.  Same — appropriations  for  salaries  of  State  officers  are  in- 
valid if  contained  in  Omnibus  Bill,  Appropriations  for  the  salaries 
of  officers  of  the  State  government  are  invalid  if  they  are  con- 
tained in  the  general  Appropriation  bill,  commonly  known  as  the 
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Omnibus  Bill,  and  if  the  separate  appropriation  bill  for  the  pay  of 
officers  and  members  of  the  General  Assembly  and  for  the  salaries 
of  State  officers  contains  appropriations  for  other  purposes  the  ap- 
propriations for  such  other  purposes  are  invalid. 

7.  Same — General  Assembly  must  follow  constitutional  defini- 
tion of  an  ofHce,  In  making  appropriations  for  the  salaries  of 
State  officers  the  General  Assembly  must  be  guided  by  the  defini- 
tion of  an  office  found  in  section  24  of  article  5  of  the  constitution 
in  order  to  determine  who  are  officers  and  who  are  mere  employees. 

8.  Same — constitutional  definition  of  an  office  contains  two  es- 
sential elements.  The  definition  of  an  office  found  in  section  24  of 
article  5  of  the  constitution  contains  two  essential  elements :  First, 
that  the  position  must  be  a  public  one,  created  either  by  the  con- 
stitution or  by  law  j  and  second,  that  the  position  must  be  a  perma- 
nent one,  with  continuing  duties. 

9.  Same — what  is  meant  by  a  position  created  by  law.  A  posi- 
tion created  by.  law,  as  meant  by  section  24  of  article  5  of  the 
constitution,  is  one  created  by  an  act  of  the  General  Assembly 
passed  for  that  purpose,  and  the  mere  appropriation  of  money  for 
the  payment  of  compensation  to  the  incumbent  of  a  specified  posi- 
tion does  not  have  the  effect  of  creating  an  office  or  of  giving  such 
incumbent  the  character  of  an  officer. 

10.  Same — how  question  whether  position  is  permanent  is  to 
be  determined.  If  the  duties  of  a  position  are  continuing  and  it  is 
necessary  to  elect  or  appoint  a  successor  to  the  several  incumbents, 
then  the  position  is  a  permanent  one  within  the  requirement  of  the 
constitutional  definition  of  an  office,. whether  the  incumbent  of  the 
position  is  elected  or  appointed  and  whether  elected  for  a  fixed 
term  or  appointed  during  the  pleasure  of  the  appointing  power,  and 
such  a  position  is  an  office,  provided  it  has  been  created  by  the 
constitution  or  by  law. 

11.  Same — an  appropriation  to  Governor  for  executive  mansion 
expenses  is  not  invalid.  The  appropriation  of  191 5  of  $13,000  per 
annum  to  the  Governor  for  the  care  of  the  executive  mansion  and 
grounds  and  for  heating,  lighting,  expenses  of  public  receptions, 
wages  and  sustenance  of  employees,  automobile  and  stable  expense, 
and  other  incidental  expenses  of  the  executive  mansion,  is  not  for 
the  personal  expenses  of  the  Governor  or  his  family,  and  is  not 
invalid  as  an  attempt  to  increase  the  salary  of  the  Governor,  which 
is  fixed  by  law  at  $12,000,  "together  with  the  use  and  occupancy 
of  the  executive  mansion." 

12.  Same — appropriation  for  necessary  traveling  expenses  of 
the  Lieutenant-Governor  not  invalid.  The  appropriation  of  191 5 
to  the  Lieutenant-Governor  for  traveling  expenses  is  lawful  to  the 
extent  he  is  necessarily  required  to  expend  money  for  railroad  fare 
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or  other  means  of  conveyance  in  performing  his  duties  as  presid- 
ing officer  of  the  senate. 

13.  Same — appropriation  to  the  Secretary  of  State  for  editing 
Blue  Book  is  valid.  The  appropriation  of  191 5  to  the  Secretary 
of  State  "for  editing  the  Blue  Book"  is  not  an  appropriation  for 
the  personal  use  of  the  Secretary  of  State  nor  for  an  additional 
compensation  to  him  for  services  but  is  for  money  paid  out  by  him 
in  such  matter  and  is  a  valid  appropriation;  and  in  like  situation 
is  the  appropriation  of  191 5  to  the  Superintendent  of  Public  In- 
struction for  conducting  certain  exaniinations,  setting  questions 
and  correcting  manuscript. 

14.  Same — appropriation  for  telephone  toll  for  members  of  the 
General  Assembly  is  invalid.  The  appropriation  of  191 5  of  $2500 
to  the  Secretary  of  State  for  telephone  toll  for  members  of  the 
General  Assembly  is  invalid,  as  in  conflict  with  that  part  of  sec- 
tion 21  of  article  4  of  the  constitution  which  expressly  limits  all 
incidental  expenses  of  a  member  of  the  General  Assembly  to  $50 
per  session. 

15.  Same — appropriation,  to  be  valid,  must  be  for  definite  sum. 
Under  the  constitution  an  appropriation,  to  be  valid,  must  be  for  a 
definite  sum,  and  an  appropriation  to  the  State  Treasurer  not  for 
any  specific  amount  but  for  "such  sums  as  may  be  necessary  to 
refund  taxes  on  real  estate  sold  or  paid  on  error,  and  for  over- 
payment of  collectors'  accounts  under  laws  governing  such  cases," 
is  invalid. 

16.  Same — Attorney  General  has  all  the  common  law  powers 
and  duties  of  that  officer.  The  constitution,  by  creating  the  office 
of  Attorney  General  under  its  well  known  common  law  designation 
and  providing  that  he  shall  perform  such  duties  as  may  be  pre- 
scribed by  law,  engrafted  upon  the  office  all  the  powers  and  duties 
of  an  Attorney  General  as  known  at  common  law,  and  gave  the 
General  Assembly  power  to  confer  additional  powers  and  impose 
additional  duties  upon  him  but  not  to  strip  him  of  any  of  his  com- 
mon law  powers  and  duties  as  the  legal  representative  of  the  State. 

17.  Same — extent  to  which  act  of  i8pp  transferred  powers  and 
duties  of  Attorney  General  to  the  Insurance  Superintendent.  The 
act  of  1899,  (Laws  of  1899,  p.  256,)  which  purports  to  transfer  to 
to  the  Insurance  Superintendent  all  the  powers  and  duties  of  the 
Attorney  General  conferred  and  imposed  upon  him  by  the  statutes 
relating  to  insurance,  is  valid  only  as  to  such  additional  powers 
and  duties  of  the  Attorney  General  as  were  not  inherent  in  his 
office  under  the  constitution. 

18.  Same — Insurance  Superintendent  must  look  to  the  Attor- 
ney General  for  legal  services.  While  the  Insurance  Superintend- 
ent, under  the  act  of  1899,  may  institute  prosecutions  and  maintain 
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any  suits  with  reference  to  insurance  which  had  formerly  been 
prosecuted  in  the  name  of  the  Attorney  General,  yet  he  must  look 
to  and  depend  upon  the  Attorney  General  for  all  legal  services  in 
reference  thereto. 

19.  Same — the  Attorney  General  is  the  chief  law  officer  of  the 
State,  The  Attorney  General  is  the  chief  law  officer  of  the  State 
and  the  only  officer  empowered  to  represent  the  people  in  any  suit 
or  proceeding  in  which  the  State  is  the  real  party  in  interest,  ex- 
cept where  the  constitution  or  a  constitutional  statute  may  pro- 
vide otherwise,  and  with  this  exception  only  he  is  the  sole  official 
adviser  of  the  executive  officers  and  of  all  boards,  commissions  and 
departments  of  the  State  government,  and  it  is  his  duty  to  conduct 
the  law  business  of  the  State,  both  in  and  out  of  the  courts. 

20.  Same — appropriation  to  Insurance  Superintendent  for  legal 
services  is  invalid.  The  appropriation  of  191 5  to  the  Insurance 
Superintendent  for  legal  services,  and  for  traveling  expenses  of 
attorneys  and  court  costs  in  prosecutions  for  violations  of  the  in- 
surance laws,  is  unconstitutional  and  void. 

21.  Same — appropriation  for  expenses  of  prosecutions  of  vio- 
lations of  law  is  valid — what  not  included.  The  appropriation  of 
19T5  to  the  Insurance  Superintendent  for  expenses  of  prosecutions 
of  violations  of  the  insurance  laws  is  valid  to  the  extent  of  ex- 
penses legitimately  incurred  in  conducting  investigations  in  con- 
nection with  such  prosecutions;  but  this  does  not  include  fees  for 
attorneys  employed  to  perform  legal  services. 

22.  Same — the  appropriations  to  certain  State  boards  for  prose- 
cuting violations  of  law  do  not  include  attorneys'  fees.  The  ap- 
propriations of  191 5  to  the  Rivers  and  Lakes  Commission  "for 
prosecutions,"  and  to  the  State  Board  of  Pharmacy  for  "investigat- 
ing and  prosecuting  illegal  sale  of  narcotic  drugs,"  are  valid,  and 
cover  legitimate  expenses  concerning  such  matters  but  cannot  in- 
clude fees  for  attorneys. 

23.  Same — ivhat  is  not  the  withdrawal  of  funds  from  the  State 
treasury  by  resolution.  An  appropriation  contained  in  the  Omni- 
bus Bill,  if  the  bill  is  regularly  passed,  does  not  violate  the  provi- 
sion of  the  constitution  against  withdrawing  funds  from  the  State 
treasury  by  resolution,  even  though  the  committee  for  whose  ex- 
penses the  appropriation  was  made  was  created  by  resolution. 

24.  Same — appropriation  for  expenses  of  committee  appointed 
by  resolution  to  sit  after  sine  die  adjournment  is  invalid,  A  com- 
mittee appointed  by  joint  resolution  of  the  General  Assembly  for 
performing  duties  after  the  sine  die  adjournment  of  the  legislature 
has  no  power  or  authority  to  act  except  as  the  members  may  vol- 
unteer to  act  as  private  individuals,  and  an  appropriation  to  pay 
the  expenses  of  such  ^  conimiUee  is  invalid, 
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25.  Same — powers  delegated  by  resolution  cease  with  sine  die 
adjournment  of  legislature.  All  the  powers  of  the  legislature,  as 
such,  cease  upon  its  final  adjournment,  and  all  the  powers  which 
have  been  delegated  by  it  to  a  committee  by  mere  resolution  also 
cease ;  but  the  legislature  has  power,  by  an  act  regularly  passed,  to 
create  a  commission  for  any  proper  purpose,  to  act  during  the  ses- 
sion of  the  legislature  or  after  its  adjournment. 

26.  Same — Governor  cannot  approve  part  of  an  item  and  veto 
remainder.  The  power  given  to  the  Governor  by  the  constitution 
to  disapprove  of  and  veto  any  distinct  item  or  section  in  an  appro- 
priation bill  does  not  give  him  the  power  to  disapprove  of  a  part 
of  a  distinct  item  and  approve  the  remainder,  and  if  he  vetoes  part 
of  an  item  by  striking  out  the  words  "per  annum"  or  by  approv- 
ing a  part  of  the  amount  of  one  item  and  disapproving  the  re- 
mainder, his  action  is  void  and  the  whole  item  remains  in  force  as 
passed  by  the  legislature. 

Farmer,  C.  J.,  and  Craig  and  Duncan,  JJ.,  dissenting. 

Appeal  from  the  Circuit  Court  of  Sangamon  county; 
the  Hon.  James  A.  CrEighton,  Judge,  presiding. 

P.  J.  LucEY,  Attorney  General,  Lester  H.  Strawn, 
and  A.  R.  Roy,  (Logan  Hay,  of  counsel,)  for  appellants. 

A.  A.  McKiNLEY,  Charles  H.  Shamel,  and  Cyril 
W.  Armstrong,  for  the  Insurance  Superintendent. 

Fayette  S.  Munro,  and  Shelby  M.  Singleton, 
(John  A.  Watson,  and  Stevens  &  Herndon,  of  coun- 
sel,) for  appellees. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court: 

On  July  9,  191 5,  J.  B.  Fergus,  one  of  the  appellees, 
filed  his  bill  of  complaint  in  the  circuit  court  of  Sangamon 
county  against  Andrew  Russel,  State  Treasurer,  to  restrain 
the  payment  out  of  the  State  treasury  of  certain  appro- 
priations made  by  the  Forty-ninth  General  Assembly  of 
this  State.  A  summons  was  issued  and  served  upon  Rus- 
sel, as  State  Treasurer,  returnable  to  the  September  term, 
1915,  of  the  circuit  court.     Thereafter,  on  July  31,  1915, 
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the  complainant,  by  leave  of  court,  filed  an  amended  bill, 
and  James  J.   Brady,  Auditor  of   Public  Accounts,  was 
joined  witH  the  State  Treasurer  as  a  defendant  to  the  suit. 
The  appropriations  attacked  by  the  amended  bill  appear  in 
an  act  entitled  "An  act  to  provide  for  the  ordinary  and 
contingent  expenses  of  the  State  government  until  the  ex- 
piration of  the  fiscal  quarter  after  the  adjournment  of  the 
next  regtilar  session  of  the  General  Assembly,"  approved 
June  29,   1915,  in  force  July   i,  1915,   (Laws  of   1915, 
p.  203,)  which  act,  pending  its  passage,  was  commonly  re- 
ferred to  as  the  Omnibus  Bill  and  is  generally  known  by 
that  title.     On  August  6,  191 5,  the  defendants  answered 
the  amended  bill,   and  it.  was   stipulated  that  the  cause 
should  be  heard  at  the  May  term,  191 5,  of  the  circuit  court 
and  should  be  considered  and  determined  by  the  court 
upon  the  amended  bill  and  answer.     Before  the  court  had 
announced  a  decision,  Frederick  W.  Burlingham  was,  upon 
his  motion,  permitted  to  become  a  co-complainant  and  con- 
sented to  be  bound  by  all  proceedings  theretofore  taken 
in  the  cause.     Thereafter,  on  August  30,  191 5,  a  decree 
was  entered  in  the  cause,  finding  that  the  appropriations 
.  made  by  the  Omnibus  Bill  to  the  Attorney  General  for 
one  assistant  Attorney  General  in  charge  of  the  inheritance 
tax  office  in  Cook  county  and  for  one  clerk  in  said  office; 
to  the  State  Public  Utilities  Commission  for  chief  grain 
inspector,  for  fourteen  deputy  grain  inspectors,  for  four 
deputy  grain  inspectors,  for  one  registrar,  for  three  mem- 
bers of  the  appeal  committee,  for  deputy  chief  inspector 
at  East  St.  Louis  and  for  four  deputy  inspectors  at  East 
St.  Louis ;  to  the  State  Board  of  Pardons  for  the  secretary 
of  the  board;    to  the  State  Board  of  Health  for  the  ex- 
ecutive officer  of  the  board;    to  the  State  Civil  Service 
Commission  for  the  secretary  of  the  commission;    to  the 
Game  and  Fish  Conservation  Commission  for  extra  war- 
dens;  to  the  Illinois  State  Board  of  Examiners  of  Archi- 
tects for  the  secretary  and  members  of  the  board;   to  the 
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State  Board  of  Dental  Examiners  for  the  secretary  of  the 
board ;  to  the  Barbers'  State  Board  of  Examiners  for  the 
members  of  the  board;  to  the  State  Inspector  of  Apiaries 
for  the  chief  inspector;  to  the  State  Board  of  Pharmacy 
for  the  members  of  the  board ;  to  the  State  Fire  Marshal 
for  twenty-five  deputy  fire  marshals;  to  the  State  Board 
of  Examiners  of  Registered  Nurses  for  the  secretary  and 
members  of  the  board;  to  the  Illinois  Stallion  Registra- 
tion Board  for  the  secretary  and  members  of  the  board; 
to  the  Industrial  Board  for  the  secretary  of  the  board; 
to  the  Board  of  Examiners  for  Horseshoers  for  the  sec- 
retary and  members  of  the  board;  to  the  State  Board  of 
Optometry  for  the  secretary  and  members  of  the  board; 
and  to  the  State  Board  of  Dental  Examiners  for  the  mem- 
bers of  the  board,  are  appropriations  for  salaries  of  offi- 
cers of  the  State  government  and  are  unconstitutional  and 
void  because  made  by  the  Omnibus  Bill.  The  decree  fur- 
ther found  that  the  appropriation  of  $2000  made  by  the 
Omnibus  Bill  to  the  Lieutenant-Governor  for  traveling  ex- 
penses is  unconstitutional  and  void  because  such  appropria- 
tion increases  the  salary  of  the  Lieutenant-Governor,  and 
that  the  appropriation  to  the  State  Treasurer  of  such  sum 
as  may  be  necessary  to  refund  the  taxes  on  real  estate  sold 
or  paid  on  error  and  for  over-payment  of  collectors*  ac- 
counts under  laws  governing  such  cases,  to  be  paid  out  of 
proper  funds,  is  void  because  no  specific  sum  is  appropri- 
ated for  such  purposes.  The  decree  found  that  all  other 
appropriations  challenged  by  the  amended  bill  are  consti- 
tutional and  valid.  The  Auditor  is  by  -the  decree  perpetu- 
ally enjoined  from  issuing,  and  the  State  Treasurer  from 
signing,  honoring  or  paying,  any  warrants  on  account  of 
any  of  the  appropriations  found  to  be  unconstitutional  and 
void.  The  State  Treasurer  and  the  Auditor  of  Public  Ac- 
counts have  prosecuted  this  appeal,  and  urge  as  grounds 
for  reversal  of  the  decree,  first,  that  the  complainants  have 
shown  no  such  interest  in  the  subject  matter  of  the  suit 
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as  entitles  them  to  maintain  this  action;  and  second,  that 
the  court  erred  in  holding  each  of  the  appropriations  above 
specified  unconstitutional  and  void. 

The  appellees,  Fergus  and  Burlingham,  have  assigned 
cross-errors  calling  in  question  the  action  of  the  circuit 
court  in  holding  constitutional  and  valid  the  appropriations 
made  by  the  Omnibus  Bill  to  the  Attorney  General  for 
three  other  assistants  in  the  inheritance  tax  office  in  Cook 
county;  to  the  State  Public  Utilities  Commission  for  as- 
sistant secretaries,  five  private  secretaries  to  commissioners, 
librarian  and  historian,  assistant  counsel,  three  attorneys, 
two  assistant  attorneys,  assistant  chief  engineer,  chief  en- 
gineer railroad  division,  assistant  engineer  railroad  division, 
chief  engineer  accident  division,  chief  engineer  gas  division, 
chief  engineer  electrical  division,  chief  engineer  telegraph 
and  telephone  division,  chief  engineer  service  division,  me- 
chanical engineer,  thirteen  assistant  engineers,  chief  ac- 
countant, four  assistant  accountants,  five  assistant  statis- 
ticians, utility  rate  expert,  assistant  utility  rate  expert, 
transportation  rate  expert,  four  assistant  transportation 
rate  experts,  two  assistant  grain  inspectors,  two  super- 
vising grain  inspectors,  chief  grain  clerk  inspection  divi- 
sion, chief  grain  clerk  and  supervising  inspector  at  East 
St.  Louis ;  to  the  State  Board  of  Live  Stock  Commission- 
ers for  secretary,  live  stock  inspector  at  Union  Stock 
Yards,  Chicago,  two  live  stock  inspectors  at  Union  Stock 
Yards,  Chicago,  six  State  agents  at  Union  Stock  Yards, 
Chicago,  two  live  stock  inspectors  at  National  Stock  Yards, 
East  St.  Louis,  and  board  of  veterinary  examiners;  to  the 
Insurance  Superintendent  for  actuary,  chief  insurance  ex- 
aminer, three  insurance  examiners  and  attorney;  to  the 
State  Laboratory  of  Natural  History  for  biologist;  to  the 
State  Entomologist  for  five  assistant  entomologists ;  to  the 
State  Board  of  Health  for  chief  clerk,  attorney  and  bac- 
teriologist; to  the  State  Food  Commissioner  for  six  food 
inspectors  and  two  chemists ;   to  the  State  Highway  Com- 
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mission  for  road  engineer,  bridge  engineer,  township  en- 
gineer, testing  engineer,  assistant  testing  engineer,  thirteen 
assistant  engineers,  six  junior  engineers,  chief  clerk  and 
resident  engineers ;  to  the  State  Geological  Commission  for 
director;  to  the  Rivers  and  Lakes  Commission  for  secre- 
tary of  the  commission;  to  the  Mine  Rescue  Station 
Commission  for  six  instructors ;  to  the  Illinois  Waterway 
Commission  for  accountants  and  other  appointees;  to  the 
Industrial  Board  for  industrial  examiner  and  attorney  and 
others;  and  to  the  State  Water  Survey  for  director,  en- 
gineer, assistant  engineer,  chemist  and  four  assistant  en- 
gineers; it  being  contended  by  the  appellees  that  such 
appropriations  are  for  salaries  of  officers  of  the  State  gov- 
ernment and  unconstitutional  and  void  because  made  by 
the  Omnibus  Bill. 

The  cross-errors  also  call  in  question  the  action  of  the 
court  in  holding  constitutional  the  appropriation  of  $13,000 
made  by  the  Omnibus  Bill  to  the  Governor  "for  the  care 
of  the  executive  mansion  and  grounds,  and  for  heating, 
lighting,  expenses  of  public  receptions,  wages  and  suste- 
nance of  employees,  automobile  and  stable  expense  and 
other  incidental  expenses  of  the  executive  mansion,"  it 
being  contended  that  such  appropriation  is  an  attempted 
increase  in  the  salary  of  the  Governor  and  is  therefore 
unconstitutional;  the  appropriation  of  $2500  to  the  Sec- 
retary of  State  for  "telephone  toll  for  members  of  the 
General  Assembly,"  it  being  contended  that  the  constitu- 
tion fixes  and  limits  all  incidental  expenses  of  members 
of  the  General  Assembly  to  $50  each;  the  appropriation 
of  $2000  to  the  Secretary  of  State  for  "editing  the  Blue 
Book,"  it  being  contended  that  such  appropriation  is  an 
attempted  increase  in  the  salary  of  the  Secretary  of  State ; 
the  appropriations  to  the  Superintendent  of  Public  Instruc- 
tion of  $1500,  each,  for  "conducting  three  county  exami- 
nations," of  $4500  per  annum  for  "setting  questions  and 
correcting  manuscripts,"  of  $250  per  annum  for  "conduct- 
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ing  State  examinations,  setting  questions  and  correcting 
manuscripts,"  and  of  $1400  for  "conducting  examinations 
for  medical  colleges,"  it  being  contended  that  such  appro- 
priations are  increases  in  the  salary  of  the  Superintendent 
of  Public  Instruction ;  the  appropriations  to  the  Insurance 
Superintendent  of  $15,000  for  "expenses  of  prosecutions 
of  violations  of  the  insurance  laws,"  of  $2000  per  an- 
num for  "traveling  expenses  of  attorneys,  court  costs  in  re 
prosecutions  of  violations  of  the  insurance  laws,"  and  of 
$4000  per  annum  for  "legal  ^services,"  it  being  contended 
that  these  appropriations  are  for  services  and  expenses 
which  under  the  constitution  belong  to  the  office  of  Attor- 
ney General ;  the  appropriation  of  $2500  per  annum  to  the 
Rivers  and  Lakes  Commission  for  "prosecutions,"  it  being 
contended  that  the  duty  of  prosecuting  violators  of  the 
law  rests  upon  the  Attorney  General;  the  appropriation  of 
$3000  per  annum  to  the  State  Board  of  Pharmacy  for  "in- 
vestigating and  prosecuting  illegal  sale  of  narcotic  drugs," 
it  being  contended  that  such  duty  rests  upon  the  Attorney 
General;  and  the  appropriations  of  $28,500  for  "the  ex- 
penses of  the  Illinois  Centennial  Anniversary  Commission," 
of  $10,000  for  "the  expenses  of  the  commission  appointed 
under  provision  of  House  Resolution  No.  21  of  the  Forty- 
ninth  General  Assembly,"  and  of  $3000  to  the  compiission 
to  codify  building  laws  under  the  provision  of  Senate  Joint 
Resolution  No.  29  of  the  Forty-ninth  General  Assembly, 
it  being  contended  that  these  appropriations  are  unconsti- 
tutional because  all  of  said  commissions  were  appointed  by 
joint  resolution  instead  of  by  an  act  passed  in  accordance 
with  the  proA^sions  of  the  constitution;  also  because  the 
Forty-ninth  General  Assembly  has  adjourned  sitte  die  and 
said  commissions  therefore  have  no  legal  existence;  also 
because,  by  the  terms  of  the  resolutions  under  which  said 
commissions  were  created,  vouchers  approved  by  the  chair- 
men of  the  commissions  are  to  be  accepted  by  the  Auditor 
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and  warrants  issued  thereon,  and  said  appropriations  are 
to  be  expended  by  officers  not  recognized  by  law. 

The  claim  is  advanced  by  the  appellants  that  a  tax- 
payer cannot  maintain  a  bill  in  equity  to  restrain  the  State 
Treasurer  and  the  Auditor  from  paying  out  moneys  ap- 
propriated by  the  General  Assembly  on  the  ground  that 
the  acts  of  the  General  Assembly  making  such  appropria- 
tions are  unconstitutional.  Decisions  from  other  jurisdic- 
tions are  relied  upon  to  sustain  this  proposition,  and  some 
of  them  do  announce  that  doctrine.  We  have  consistently 
held  the  contrary  view  and  do  not  regard  the  question  as 
any  longer  an  open  one  in  this  jurisdiction  as  the  law  9n 
this  question  is  well  settled  in  this  State,  and  as  we  have 
no  intention  or  desire  to  depart  from  our  former  holdings 
it  will  serve  no  good  purpose  to  enter  into  a  discussion  of 
the  cases  cited  by  the  appellants  from  other  jurisdictions. 

We  have  repeatedly  held  that  tax-payers  may  resort  to 
a  court  of  equity  to  prevent  the  misapplication  of  public 
funds,  and  that  this  right  is  based  upon  the  tax-payers' 
equitable  ownership  of  such  funds  and  their  liability  to  re- 
plenish the  public  treasury  for  the  deficiency  which  would 
be  caused  by  the  misappropriation.  (Colton  v.  Hanchett, 
13  III.  615;  Perry  v.  Kinnear,  42  id.  160;  Chestnutwood 
v.  Hood,  68  id.  132;  Jackson  v.  N orris,  72  id.  364;  Mc- 
Cord  v.  Pike,  121  id.  288;  Littler  v.  Jayne,  124  id.  123; 
Stevens  v.  St,  Mary's  Training  School,  144  id.  336;  City 
of  Chicago  v.  Nichols,  177  id.  97;  Adams  v.  Brenan,  177 
id.  194;  Burke  v.  Snively,  208  id.  328;  Jones  v.  O'Con^ 
uell,  266  id.  443.)  It  is  the  contention  of  appellants  that 
in  the  cases  in  which  this  doctrine  has  been  announced  and 
in  which  the  right  of  tax-payers  to  institute  such  suits 
has  been  sustained  only  public  funds  in  municipal  treas- 
uries were  involved  and  not  the  public  funds  in  the  State 
treasury,  and  that  this  is  the  first  time  in  this  State  that 
the  right  of  a  tax-payer  to  bring  a  suit  to  enjoin  the  pay- 
ment of  the  public  funds  from  the  State  treasury  has  been 
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presented  to  this  court.  It  may  be  conceded  that  some  of 
the  decisions  from  other  jurisdictions  relied  upon  by  ap- 
pellants make  a  distinction  between  the  funds  in  a  munici- 
pal treasury  and  the  funds  in  a  State  treasury.  Upon 
principle  and  reason  we  perceive  no  distinction  between  the 
right  of  a  tax-payer  to  enjoin  the  misappropriation  of  the 
public  funds  from  a  municipal  treasury  and  the  right  to 
enjoin  an  invalid  appropriation  of  the  public  funds  from 
the  State  treasury. 

In  discussing  the  rule  laid  down  in  this  State  as  to  the 
right  of  a  tax-payer  to  bring  a  suit  to  enjoin  the  misap- 
plication of  public  funds  in  a  municipal  treasury  and  in 
attempting  to  say  that  it  has  no  application  to  such  a  case 
as  this,  appellants  say  in  their  brief :  "We  make  no  ob- 
jection to  this  rule,  but  maintain  that  it  has  no  application 
where  the  rights  of  the  State  are  involved.  The  State 
is  a  sovereignty.  It  is  inconceivable  that  the  power  and 
maintenance  of  the  State  organization  can  be  attacked  suc- 
cessfully by  a  mere  private  citizen.  The  courts  are  one 
branch  of  the  State  organization.  The  courts  necessarily 
are  bound  to  do  nothing  to  embarrass  the  sovereignty  of 
which  they  are  a  part.  They  will  not,  therefore,  interfere 
in  any  manner  with  the  acts  of  the  legislative  branch  or 
of  the  executive  branch  in  so  far  as  those  acts  are  a  part 
of  the  sovereignty  and  reasonably  necessary  to  the  main- 
tenance of  the  State  organization." 

A  municipality  has  no  inherent  power  to  raise  public 
funds  by  means  of  taxation,  but  such  power  is  derived 
only  by  grant  from  the  State.  In  exercising  this  delegated 
authority  a  municipality  is  exercising  a  part  of  the  sov- 
ereign power  of  the  State.  The  sovereignty  of  the  State 
is  no  less  involved,  except  in  degree,  in  the  determination 
of  a  suit  brought  by  a  tax-payer  to  enjoin  the  misappro- 
priation of  the  public  funds  of  a  municipality  than  in  a 
suit  such  as  this,  brought  by  a  tax-payer  to  enjoin  the 
misappropriation  of  the  public  funds  in  the  State  treasury. 


Digitized  by 


Google 


316  Fergus  v.  Russel.  [270  IlL 

While  it  may  be  true,  as  appellants  suggest^  that  a  case 
involving  the  precise  facts  here  involved  has  never  been 
presented  to  this  court,  the  reasoning  in  each  of  the  cases 
before  cited  is  applicable  and  the  holding  decisive.  In  some 
of  them  the  facts  are  analogous  to  those  in  the  case  at 
bar  and  the  same  contentions  were  urged  as  are  here 
urged  on  the  part  of  the  appellants.  In  Burke  v.  Snively, 
supra,  a  bill  in  chancery  was  filed  against  the  Commission- 
ers of  the  Illinois  and  Michigan  Canal,  the  Auditor  of 
Public  Accounts  and  the  State  Treasurer  to  restrain  the 
payment  out  of  the  public  funds  of  the  State  of  certain 
sums  of  money  appropriated  by  the  General  Assembly  for 
the  maintenance  and  protection  of  the  Illinois  and  Michi- 
gan canal  and  for  the  necessary  and  extraordinary  expenses 
thereof.  That  was  a  suit  by  a  tax-payer,  and  it  was  there 
contended  by  the  Attorney  General  that  the  circuit  court  of 
Sangamon  county  was  without  jurisdiction,  as  the  action 
was  against  the  State.  This  question  was  decided  contrary 
to  the  contention  of  the  Attorney  General,  and  it  was  held 
that  "in  equity  the  money  in  the  State  treasury  is  the 
money  of  the  people  of  the  State,  and  suits  by  a  tax-payer 
to  restrain  the  misappropriation  by  public  officers  of  such 
money  to  an  unauthorized  purpose  are  not  suits  against 
the  State."  It  was  also  there  held  that  an  unconstitutional 
statute  is  not  law,  and  an  appropriation  of  public  funds 
in  pursuance  of  an  unconstitutional  statute  is  a  misuse  of 
the  funds,  which  may  be  restrained  by  injunction,  and  that 
the  Auditor  of  Public  Accounts  may  be  restrained  from 
issuing  warrants  for  the  payment  of  the  public  money  for 
any  other  than  purposes  for  which  said  moneys  may  be 
lawfully  used,  and  the  treasurer  of  the  State  may  be  en- 
joined from  paying  public  funds  for  purposes  not  author- 
ized by  law. 

Jones  V.  O'Connell,  supja,  was  a  suit  brought  by  a  tax- 
payer to  restrain  the  county  treasurer  of  Cook  county  from 
appropriating  to  his  own  use  two  per  cent  of  the  inher- 
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itance  taxes  collected  by  him  as  such  county  treasurer  and 
to  require  him  to  restore  to  the  treasury  of  Cook  county 
such  amount  as  he  had  withdrawn  over  and  above  his  an- 
nual salary  and  to  pay  the  same  over  to  the  treasurer  of 
the  State.  The  complainant  in  that  case  was  permitted  to 
maintain  his  bill  as  a  tax-payer  because  of  his  equitable 
interest  in  the  public  funds  in  the  State  treasury.  In  hold- 
ing that  a  tax-payer  may,  on  behalf  of  himself  and  other 
tax-payers,  maintain  a  bill  to  enjoin  the  county  treasurer 
from  misapplying  public  funds  in  his  hands  and  to  com- 
pel him  to  restore  to  the  State  treasury  the  amount  already 
misapplied  where  the  money  so  misapplied  must  be  made 
up  by  taxation,  we  said:  "If  tax-payers  have  a  right  or 
interest  which  the  bill  in  this  case  was  intended  to  pro- 
tect it  is  of  a  purely  equitable  nature,  the  legal  right  and 
title  being  in  the  State.  If  the  defendant,  O'Connell,  has 
money  in  his  hands  which  he  has  no  right  to  retain  but 
which  he  is  bound  to  pay  to  the  State  Treasurer,  the  sum 
retained  by  him  must  be  made  up  by  taxation,  and  every 
tax-payer  has  an  equitable  right  to  see  that  the  money  so 
unlawfully  retained  shall  be  paid  to  the  State  Treasurer  for 
the  use  of  the  State.  This  court  has  always  recognized 
that  rule  and  has  uniformly  held  that  the  tax-payers  are 
in  equity  the  owners  of  the  property  of  a  municipality, 
and  whenever  public  officials  threaten  to  pay  out  public 
funds  for  a  purpose  unauthorized  by  law  or  misappropriate 
such  funds,  equity  will  assume  jurisdiction  to  prevent  the 
unauthorized  act  or  to  redress  the  wrong;  and  this  is  be- 
cause the  right  and  interest  are  equitable  in  their  nature 
and  are  not  recognized  by  courts  of  law." 

Appellants  contend  that  the  right  of  a  tax-payer  to 
maintain  the  suit  was  not  raised  in  either  Burke  v.  Smvely, 
supra,  or  Jones  v.  O'Connell,  supra,  and  what  was  said  in 
those  cases  on  this  question  was  not  necessary  to  a  deci- 
sion. We  approve  the  doctrine  announced  in  those  cases, 
and  under  the  rule  as  it  has  been  uniformly  recognized  in 
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this  State  appellees  have  an  undoubted  right  to  maintain 
this  suit. 

It  is  charged  in  the  bill  that  certain  items  appropriated 
in  the  Omnibus  Bill  are  for  the  payment  of  the  salaries  of 
officers  of  the  State  government  and  are  therefore  uncon- 
stitutional and  void.  The  section  of  the  constitution  which 
it  is  claimed  prohibits  the  making  of  these  appropriations 
in  this  manner  is  section  i6  of  article  4,  which  is,  in  part, 
as  follows:  "Bills  making  appropriations  for  the  pay  of 
members  and  officers  of  the  General  Assembly,  and  for  the 
salaries  of  the  officers  of  the  government,  shall  contain  no 
provision  on  any  other  subject."  Appellants  Contend  that 
this  section  of  the  constitution  does  not  prohibit  including 
other  items  of  appropriation  in  bills  appropriating  moneys 
for  the  pay  of  officers  of  the  State  government,  and  insist 
that  the  proper  and  reasonable  construction  to  be  placed 
upon  this  section  is,  that  the  phrase  "any  other  subject" 
refers  to  "appropriations"  as  its  antecedent,  and  that  the 
section  should  be  interpreted  as  though  it  read:  "Bills 
making  appropriations  for  the  pay  of  members  and  officers 
of  the  General  Assembly,  and  for  the  salaries  of  the  offi- 
cers of  the  government,  shall  contain  no  provision  on  any 
other  subject  than  appropriations/'  In  support  of  their 
contention  appellants  point  out  that  in  Ritchie  v.  People, 
155  111.  98,  Mathews  v.  People,  202  id.  389,  and  People  v. 
Joyce,  246  id.  124,  where  this  section  of  the  constitution 
has  been  construed,  the  acts  there  respectively  involved,  be- 
sides attempting  to  appropriate  money  for  the  pay  of  State 
officers,  included  legislation  upon  other  independent  sub- 
jects. While  it  is  true,  as  appellants  contend,  that  in  the 
Ritchie  case  the  act  under  consideration  also  provided  for 
factory  inspection,  that  in  the  Mathezvs  case  the  act  there 
questioned  also  regulated  free  employment  agencies,  and  in 
the  Joyce  case  the  act,  in  addition  to  creating  a  system  of 
parole,  also  provided  for  pay  for  the  parole  agents,  which 
in  those  cases  made  the  acts  involved  obnoxious  to  this 
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section  of  the  constitution,  it  does  not  follow  that  that  was 
the  only  evil  aimed  at  and  intended  to  be  prohibited  by 
said  section  i6.  The  language  employed  in  this  section  is 
plain  and  unmistakable,  and  was  clearly  intended  to  pre- 
vent the  making  of  appropriations  for  the  pay  of  salaries 
of  officers  of  the  State  government  in  any  bill  which  should 
contain  a  provision  on  any  other  subject  than  that  of  ap- 
propriations for  the  pay  of  members  and  officers  of  the 
General  Asserpbly  and  for  salaries  of  officers  of  the  State 
government.  It  was  no  doubt  the  intention  of  the  f  ramers 
of  the  constitution,  and  of  the  people  in  adopting  it,  to 
make  it  impossible  to  influence  legislation  by  the  inclusion 
of  the  appropriation  for  the  pay  of  members  and  officers  of 
the  General  Assembly  and  for  salaries  of  the  officers  of  the 
State  government,  which  are  fixed  in  amount  and  must  be 
'paid,  in  bills  which  contain  provisions  upon  any  other  sub- 
ject whatever.  While  there  may  appear  to  be  some  force 
to  the  suggestion  that  an  employee  is  as  much  a  servant  of 
the  people  as  an  officer  and  might  not  improperly  be  classed 
with  an  officer  so  far  as  the  making  of  an  appropriation 
for  his  pay  is  concerned,  and  also  that  by  drawing  a  strict 
line  between  an  officer  and  an  employee  and  holding  that 
the  pay  of  no  officer  can  be  provided  for  in  any  other 
appropriation  bill  than  one  for  the  pay  of  members  and 
officers  of  the  General  Assembly  and  officers  of  the  State 
government  a  difficult  task  is  set  for  the  legislature  to  de- 
termine who  are  and  who  are  not  officers,  we  are  not 
permitted  to  be  influenced  by  such  considerations  or  sug- 
gestions. Under  this  section  of  the  constitution  it  is  in- 
cumbent upon  the  General  Assembly  to  make  the  appropri- 
ations for  the  pay  of  its  members  and  officers  and  for  the 
salaries  of  the  officers  of  the  State  government  by  a  sepa- 
rate bill  or  bills  which  shall  contain  no  provision  on  any 
other  subject  than  that  of  appropriations  for  such  members 
and  officers.  In  considering  this  section  in  Ritchie  v.  Peo- 
ple, supra,  we  said:    "The  manifest  intention  of  section  i6 
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was  to  make  the  subject  of  appropriations  for  the  pay  of 
the  members  and  officers  of  the  legislature,  and  for  the 
salaries  of  the  officers  of  the  government,  a  separate  and 
distinct  subject  for  legislative  action."  If,  in  fact,  the  Om- 
nibus Bill  contains  appropriations  for  salaries  of  any  of 
the  officers  of  the  State  government  such  appropriations 
are  invalid.  This  would  not  be  true  if  the  act  were  one 
making  appropriations  for  members  and  officers  of  the 
General  Assembly  and  for  salaries  of  the  State  officers,  as 
it  is  contemplated  by  the  constitution  such  appropriations 
shall  be  made.  In  that  event  every  other  provision  in  the 
bill,  aside  from  those  making  appropriations  for  such  mem- 
bers and  officers,  would  be  invalid.  {RitcMe  v.  People, 
supra,)  The  General  Assembly  passed  a  members'  and 
officers'  pay  bill,  (Laws  of  191 5,  p.  70,)  and  if  the  pay 
for  the  salaries  of  all  the  officers  of  the  State  government 
is  not  included  in  that  act  it  was  no  doubt  the  result  of 
an  error  in  judgment  as  to  who  were  officers  and  who  were 
employees  under  the  definition  contained  in  the  constitu- 
tion. The  title  of  the  Omnibus  Bill  does  not  indicate  that 
it  is  a  bill  to  appropriate  salaries  for  State  officers.  Un- 
der the  constitution  a  bill  making  appropriations  for  the 
pay  of  members  and  officers  of  the  General  Assembly  and 
for  salaries  of  officers  of  the  State  government  must  ex- 
press that  subject,  and  that  subject  alone,  by  its  title. 
While  the  title  of  the  Omnibus  Bill,  in  its  broadest  sense, 
would  no  doubt  include  the  pay  of  members  and  officers  of 
the  General  Assembly  and  for  salaries  of  State  officers,  it 
was  not  confined  to  those  subjects  but  included  every  pos- 
sible incidental  and  ordinary  expense  of  the  State  govern- 
ment. The  constitution  prohibits  the  making  of  appropri- 
ations for  the  salaries  of  State  officers  in  such  a  bill. 

The  appellants  suggest  that  it  must  be  shown  that  the 
threatened  injury  is  substantial,  and  not  merely  of  a  nomi- 
nal character,  before  appellees  are  entitled  to  relief  in  a 
court  of  equity,  and  urge  that  as  every  State  officer  re- 
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ceives  a  fixed  compensation  for  his  services,  which  cannot 
be  changed  by  the  General  Assembly  and  which  must  be 
paid,  appellees  have  sustained  no  substantive  or  positive  in- 
jury because  the  General  Assembly,  in  attempting  to  dis- 
criminate between  an  office  and  employment,  has  included 
in  a  general  appropriation  bill  appropriations  for  the  sal- 
aries of  certain  of  the  State  officers.  The  constitutional  in- 
hibition against  making  appropriations  for  the  salaries  of 
the  officers  of  the  State  in  this  manner  is  positive  and  must 
be  observed.  Should  the  General  Assembly  disregard  it,  it 
becomes  the  duty  of  the  Auditor  to  refuse  to  issue  war- 
rants for  the  pay  of  salaries  so  appropriated  and  of  the 
State  Treasurer  to  refuse  to  pay  the  same,  and  if  such 
appropriations  have  been  made  in  violation  of  this  section 
of  the  constitution  those  officers  could  not  be  coerced  to 
issue  such  warrants  and  pay  the  same  out  of  the  funds  in 
the  State  treasury.  By  the  bill  it  is  alleged  that  the  Aud- 
itor is  about  to  draw  certain  warrants,  and  the  Treasurer 
to  pay  the  same,  upon  the  various  items  set  forth  in  the  bill 
of  complaint,  and  that  unless  restrained  the  items,  or  por- 
tions thereof,  will  be  paid  and  the  complainants  will  there- 
by suffer  irreparable  injury.  Among  the  items  set  forth  in 
the  bill  are  many  which  are  alleged  to  be  appropriations 
made  for  salaries  of  various  State  officers  in  the  Omnibus 
Bill.  If  the  Auditor  and  State  Treasurer  are  about  to  is- 
sue warrants  and  pay  the  same  out  of  the  State  treasury 
pursuant  to  an  invalid  appropriation,  the  tax-payers  of  the 
State  are  entitled  to  relief  by  injunction  although  the  in- 
valid appropriations  were  intended  to  provide  for  the  sal- 
aries of  the  various  State  officers.  It  becomes  necessary, 
then,  to  determine  who  compose  the  officers  of  the  State 
government.  This  question  is  not  left  open  to  conjecture, 
as  section  24  of  article  5  of  our  constitution  contains  the 
following  definition :  "An  office  is  a  public  position  created 
by  the  constitution  or  law,  continuing  during  the  pleasure 
of  the  appointing  power,  or  for  a  fixed  time,  with  a  suc- 
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cesser  elected  or  appointed."  This  is  an  explicit  definition 
and  must  serve  as  the  only  guide  of  the  legislature  in  mak- 
ing appropriations  for  the  salaries  of  the  officers  of  the 
State  government.  This  definition  contains  two  essential 
elements,  both  of  which  must  be  present  in  determining 
any  given  position  to  be  an  office :  ( i )  The  position  must 
be  a  public  one,  created  either  by  the  constitution  or  by 
law;  and  (2)  it  must  be  a  permanent  position  with  con- 
tinuing duties.  To  determine  whether  the  first  element  is 
present  we  have  but  to  look  to  our  constitution  and  our 
statutes  to  see  whether  the  particular  position  under  con- 
sideration has  been  created  by  the  constitution  or  by  law. 
An  office  is  created  by  law  only  as  a  result  of  an  act  passed 
for  that  purpose.  The  mere  appropriation  by  the  General 
Assembly  of  money  for  the  payment  of  compensation  to 
the  incumbent  of  a  specified  position  does  not  have  the 
effect  of  creating  an  office  or  of  giving  such  incumbent 
the  character  of  an  officer,  (People  v.  McCullough,  254 
111.  9,)  as  an  office  cannot  be  created  by  an  appropriation 
bill.  To  ascertain  whether  the  second  element  is  present 
it  is  necessary  to  determine  the  character  of  the  position. 
This  is  not  determined  by  the  method  in  which  the  occu- 
pant or  holder  of  the  position  is  selected, — whether  by  ap- 
pointment or  election.  If  the  duties  of  the  office  are  con- 
tinuing and  it  is  necessary  to  elect  or  appoint  a  successor 
to  the  several  incumbents,  then  the  second  element  is  pres- 
ent whether  the  incumbent  be  selected  by  appointment  or 
by  election,  and  whether  the  incumbent  be  appointed  dur- 
ing the  pleasure  of  the  appointing  power  or  be  elected  for 
a  fixed  term.  Applying  this  definition  and  rule,  we  find 
that  the  circuit  court  correctly  found  the  appropriations 
enumerated  in  the  decree,  and  above  set  forth,  to  be  ap- 
propriations for  the  pay  of  officers  of  the  State  govern- 
ment and  improperly  included  in  the  Omnibus  Bill  and 
therefore  invalid,  with  the  exception  of  the  appropriation 
for  one  clerk  in  the  inheritance  tax  office  of  the  Attor- 
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ney  General  in  counties  of  the  third  class  and  the  appro- 
priation for  extra  game  wardens.  There  is  no  provision 
either  by  the  constitution  or  by  statute  creating  the  posi- 
tion of  clerk  in  the  inheritance  tax  office  of  the  Attorney 
General  in  counties  of  the  third  class.  This  position,  there- 
fore, is  not  an  office  but  the  incumbent  is  an  employee 
whose  compensation  may  properly  be  provided  for  in  the 
Omnibus  Bill.  Appellees  cite  and  rely  upon  section  12  of 
the  Inheritance  Tax  law  (Kurd's  Stat.  1913,  p.  2101,)  as 
the  statute  creating  this  position.  This  statute  does  not  re- 
fer to  a  clerk  in  the  inheritance  tax  office  of  the  Attor- 
ney General  but  refers  to  an  inheritance  tax  clerk  in  the 
office  of  the  clerk  of  the  county  court. 

By  section  2  of  the  Game  and  Fish  act  (Kurd's  Stat. 
•913,  p.  1295,)  it  is  provided  that  the  State  Game  and 
Fish  Conservation  Commission  shall  have  power  to  employ 
such  other  officers,  agents  and  employees  than  those  therein 
designated  as  it  may  deem  necessary  for  the  efficient  con- 
duct of  its  business.  The  appropriation  for  the  extra  game 
wardens,  as  it  appears  in  the  Omnibus  Bill,  is  as  follows: 
"For  extra  wardens  during  game  seasons,  $15,000."  This 
is  plainly  an  appropriation  for  such  other  officers  as  the 
commissioners  may  deem  it  necessary  to  employ  for  tempo- 
rary purposes,  and  their  positions  do  not  come  within  the 
definition  of  an  office  as  it  is  contained  in  the  constitution. 

Further  applying  the  constitutional  definition  and  the 
rule  we  have  deduced  from  it,  we  find  that  the  court  prop- 
erly held  all  of  the  positions  complained  of  by  appellees 
in  their  assignment  of  cross-errors  not  to  be  offices  except 
those  held  by  three  assistant  Attorneys  General  in  charge 
of  the  inheritance  tax  office  in  Cook  county,  the  members 
of  the  Board  of  Veterinary  Examiners  and  the  director  of 
the  State  Geological  Commission. 

Section  12  of  the  Inheritance  Tax  law  provides  that  in 
counties  of  the  third  class  the  Attorney  General  shall  desig- 
nate an  assistant  (or  assistants)  Attorney  General,  whose 
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special  duty  it  shall  be  to  attend  to  all  matters  pertaining 
to  the  enforcement  of  that  act  in  respect  to  the  appraise- 
ment, assessment  and  collection  of  the  inheritance  tax  in 
such  counties.  The  office  of  assistant  Attorney  General  is 
thus  created  by  the  statute,  and  the  duties  of  that  office 
are  continuing,  with  a  successor  to  be  appointed.  It  com- 
plies with  the  constitutional  definition  of  an  office.  It  may 
be  that  at  times  it  will  be  necessary  to  have  more  incum- 
bents of  that  office  than  at  others,  but  the  office  and  its 
duties  continue,  and  the  incumbents,  no  matter  how  many 
the  necessities  of  the  business  of  the  State  may  require, 
are  officers,  and  provision  for  the  payment  of  their  com- 
pensation cannot  be  made  in  any  other  manner  than  that 
provided  by  the  constitution. 

By  section  2  of  the  act  regulating  the  practice  of  vet- 
erinary medicine  and  surgery  (Kurd's  Stat.  1913,  p.  1616,) 
it  is  provided  that  the  Board  of  Live  Stock  Commission- 
ers shall  appoint  three  competent  veterinary  surgeons,  who 
shall  constitute  a  board  of  veterinary  examiners  and  who 
shall  continue  to  serve  upon  such  board  at  the  pleasure  of 
the  Board  of  Live  Stock  Commissioners.  It  further  pro- 
vides for  the  filling  of  any  vacancy  on  the  board  of  ex- 
aminers by  the  Board  of  Live  Stock  Commissioners.  This 
is  a  continuing  office,  clearly  created  by  statute,  and  comes 
within  the  constitutional  definition  of  an  office.  The  ap- 
propriation for  the  compensation  of  the  members  of  this 
board  cannot,  therefore,  be  made  in  the  Omnibus  Bill. 

Section  2  of  the  act  to  establish  and  create  at  the  State 
University  a  State  geological  survey,  (Kurd's  Stat.  1913, 
p.  2474,)  provides  that  the  State  Geological  Commission 
shall  appoint  a  director,  who  may,  with  the  approval  of 
the  board,  appoint  such  assistants  and  employees  as  may 
be  necessary  to  carry  out  the  provisions  of  the  act.  This 
creates  the  office  of  director  of  the  State  geological  sur- 
vey, which  office  will  continue  as  long  as  this  act  remains 
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in  force.  The  appropriation  for  the  pay  of  this  officer  by 
the  Omnibus  Bill  is  invalid. 

Appellees  complain  that  the  court  erred  in  not  holding 
an  appropriation  for  attorney  in  the  department  of  the  In- 
surance Superintendent  to  be  invalid,  for  the  reason  that 
he  is  an  officer  and  the  appropriation  is  contained  in  the 
Omnibus  Bill.  We  find  no  such  appropriation  in  the  Om- 
nibus Bill. 

Appellees  contend  that  the  court  erred  in  not  holding 
the  appropriation  to  the  State  Board  of  Health  for  one 
attorney  and  the  appropriation  for  one  attorney  for  the  In- 
dustrial Board  invalid,  for  the  reason  that  neither  of  these 
boards  is  vested  with  the  power  and  authority  to  employ 
an  attorney  and  thus  incur  that  expense.  The  statute  gives 
the  State  Board  of  Health  no  power  or  authority  to  em- 
ploy an  attorney,  but,  on  the  contrary,  by  section  7  of 
chapter  126a  (Hurd's  Stat.  191 3,  p.  2288,)  it  is  provided 
that  in  all  prosecutions  and  proceedings  instituted  by  the 
State  Board  of  Health  it  shall  be  the  duty  of  the  State's 
attorney  in  each  county  to  prosecute.  For  the  reasons 
hereinafter  given  on  the  question  of  the  right  of  the  In- 
surance Superintendent  to  employ  counsel  to  represent  him, 
the  appropriation  to  the  Industrial  Board  for  an  attorney 
is  invalid.  The  validity  of  the  appropriations  for  attor- 
neys for  other  boards  and  commissions  heretofore  men- 
tioned, has  not  been  questioned  on  this  ground,  the  only 
question  raised  in  reference  to  them  being  whether  the  in- 
cumbents of  those  positions  fell  within  the  classification 
of  officers. 

Various  appropriations  contained  in  the  Omnibus  Bill 
are  objected  to  upon  the  ground  that  they  are  unconstitu- 
tional, for  the  reason  that  they  effect  an  increase  of  the 
salary  of  the  various  officers  for  whose  departments  the  ap- 
propriations are  made.  On  this  ground  objection  is  made 
to  the  appropriation  to  the  Governor  for  the  expense  of 
maintaining  the  mansion,  to  the  Lieutenant-Governor  for 
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traveling  expenses,  to  the  Secretary  of  State  for  editing 
the  Blue  Book  and  to  the  Superintendent  of  Public  In- 
struction for  conducting  examinations,  etc.  The  section  of 
the  constitution  which  it  is  claimed  these  appropriations 
violate  is  section  23  of  article  5,  which  provides:  "The 
officers  named  in  this  article  shall  receive  for  their  ser- 
vices a  salary  to  be  established  by  law,  which  shall  not  be 
increased  or  diminished  during  their  official  terms."  In 
order  to  fully  understand  the  exact  purpose  of  the  appro- 
priations made  by  the  items  thus  attacked  and  the  means 
by  which  the  moneys  thus  appropriated  can  be  withdrawn 
from  the  State  treasury  it  is  necessary  to  consider  some 
of  the  general  provisions  of  the  Omnibus  Bill,  as  these  en- 
ter into  and  become  a  part  of  each  item  appropriated. 

Section  i  of  the  act  provides  that  "the  following  named 
sums,  or  so  much  thereof  as  may  be  necessary,  respectively, 
for  the  purposes  hereinafter  named,  be,  and  are  hereby, 
appropriated  to  meet  the  ordinary  and  contingent  expenses 
of  the  State  government,  until  the  expiration  of  the  first 
fiscal  quarter  after  the  adjournment  of  the  next  General 
Assembly."  Then  follow  the  various  items  appropriated 
by  the  Omnibus  Bill,  which  are  numerous.  By  section  2 
the  method  is  pointed  out  whereby  the  Auditor  of  Public 
Accounts  shall  draw  warrants  on  the  State  Treasurer  and 
the  Treasurer  shall  pay  the  sums  appropriated  in  the  act. 
That  part  of  section  2  which  provides  how  the  appropria- 
tions to  the  Governor,  Lieutenant-Governor,  Secretary  of 
State  and  Superintendent  of  Public  Instruction,  which  are 
objected  to,  shall  be  paid,  is  as  follows :  "And  for  all  other 
appropriations  specified  herein  warrants  on  the  State  Treas- 
urer shall,  when  not  otherwise  provided  by  law,  be  drawn 
only  on  itemized  bills,  accompanied  by  receipted  vouchers, 
showing  the  expenditure  of  moneys  named  in  the  itemized 
bills." 

It  will  thus  be  seen,  as  a  general  proposition,  that  no 
money  was  intended  to  be  appropriated  except  so  much 
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as  is  necessary  to  meet  the  ordinary  and  contingent  ex- 
penses of  the  State  government,  and  that  such  appropri- 
ations as  are  now  under  discussion  cannot  be  paid  out 
except  upon  itemized  bills,  accompanied  by  receipted  vouch- 
ers showing  the  expenditure  of  the  moneys  for  which  de- 
mand is  made.  These  portions  of  sections  i  and  2  of  the 
act  must  be  read  in  connection  with  each  of  the  items  ques- 
tioned, and  when  so  read  it  must  appear  that  it  was  the 
intention  of  the  General  Assembly  to  make  these  appropri- 
ations only  for  such  expenses  as  the  officers  to  whom  the 
appropriations  were  made  are  authorized  to  incur,  and  to 
prevent  the  payment  of  the  money  except  on  a  receipted 
voucher  showing  that  the  expenses  had  actually  been  in- 
curred and  paid.  It  is  apparent  that  none  of  these  appro- 
priations were  intended  to  be  for  the  personal  benefit  of 
the  officer  to  whom  the  appropriation  was  made.  It  is  only 
necessary  to  determine,  therefore,  whether  the  expenses  for 
which  the  appropriations  were  made  are  such  as  would 
properly  constitute  a  charge  against  the  State  or  should 
be  borne  personally  by  the  officer  to  whom  the  appropria- 
tion was  made. 

The  salary  of  the  Governor  is  fixed  by  section  i  of 
chapter  53  of  Kurd's  Statutes  of  1913  as  follows:  ''There 
shall  be  allowed  and  paid  an  annual  salary,  in  lieu  of  all 
other  salaries,  fees,  perquisites,  benefit  or  compensation  in 
any  form  whatsoever,  to  each  of  the  officers  herein  named, 
the  following  sums  respectively :  To  the  Governor,  the  sum 
of  $12,000,  together  with  the  use  and  occupancy  of  the 
executive  mansion."  The  executive  mansion  was  erected 
pursuant  to  an  act  entitled  "An  act  to  appoint  commission- 
ers to  build  a  house  for  the  Governor  of  the  State  of  Illi- 
nois," approved  February  12,  1853,  in  force  February  12, 
1853.  (Laws  of  .1853,  p.  220.)  Ever  since  the  erection 
of  the  mansion  the  compensation  of  the  Governor  has  been 
fixed  at  a  certain  sum,  together  with  the  use  and  occupancy 
of  th^  executive  mansion.    The  act  of  1853  provided  that 
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the  mansion  was  to  be  erected  to  be  occupied  by  the  Gov- 
ernor of  the  State  of  Illinois  as  a  residence.  The  item 
objected  to,  and  which  it  is  claimed  is,  in  effect,  an  in- 
crease of  the  salary  of  the  Governor,  is  as  follows :  "To 
the  Governor,  for  the  care  of  the  executive  mansion  and 
grounds,  and  for  heating,  lighting,  expenses  of  public  re- 
ceptions, wages  and  sustenance  of  employees,  automobile 
and  stable  expense  and  other  incidental  expenses  of  the 
executive  mansion,  the  sum  of  $13,000  per  annum." 

Appellees  concede  that  it  is  within  the  power  of  the 
General  Assembly  to  place  at  the  disposal  of  the  Gover- 
nor such  a  sum  as  in  its  judgment  is  necessary  for  heat- 
ing and  lighting  the  executive  mansion  and  for  the  care  of 
the  grounds,  but  contend  that  the  words,  "use  and  occu- 
pancy of  the  executive  mansion,"  as  found  in  section  i  of 
chapter  53  of  Kurd's  Statutes  of  191 3,  do  not  give  the 
General  Assembly  the  right  to  make  an  appropriation  for 
the  wages  and  sustenance  of  employees,  for  automobile  and 
stable  expense  and  for  other  incidental  expenses  of  the 
executive  mansion.  As  the  appropriation  for  all  the  pur- 
poses enumerated  in  the  item  is  made  in  a  lump  sum,  that 
part  which  appellees  concede  is  unobjectionable  cannot  be 
separated  from  the  part  to  which  objection  is  made.  The 
people  of  the  State  have  provided  their  chief  executive 
with  a  place  of  residence,  designated  as  the  executive  man- 
sion. The  Governor  is  expected,  if,  indeed,  he  is  not  re- 
quired, to  reside  therein  during  his  term  of  office.  It  must 
be  apparent,  as  appellees  concede,  that  the  provision  for  the 
use  and  occupancy  of  the  executive  mansion  necessarily  in- 
cludes the  heating  and  lighting  and  the  care  of  the  grounds. 
It  will  not  be  presumed  that  the  Governor  would  require 
any  employees  about  the  executive  mansion  or  would  in- 
cur any  automobile  and  stable  expense  so  far  as  the  neces- 
sities of  himself  and  his  family  are  concerned.  The  peo- 
ple of  the  State  have  the  right  to  expect  and  require  that 
their  chief  executive  shall  maintain  the  position  among  the 
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citizens  of  the  State  which  the  dignity  of  his  office  de- 
mands, and  if,  in  order  to  maintain  that  position  and  pre- 
serve the  dignity  of  the  office,  the  General  Assembly  deems 
it  necessary  to  engage  certain  employees  at  the  executive 
mansion,  it  has  as  much  right  to  provide  for  their  employ- 
ment as  it  has  to  provide  for  the  pay  of  employees  about 
any  other  public  building  in  the  State.  If  it  is  deemed 
necessary  and  in  keeping  with  the  dignity  of  the  office  of 
Governor  to  maintain  a  stable  or  garage  and  to  give  pub- 
lic receptions  and  the  like  on  appropriate  occasions,  it  is 
a  proper  expense  to  be  borne  by  the  people  of  the  State. 
As  to  what  is  embraced  in  the  term  "other  incidental  ex- 
penses," as  we  view  it,  there  can  be  no  serious  question. 
The  appropriation,  as  has  been  stated,  is  for  the  execu- 
tive mansion  and  grounds,  heating  and  lighting,  expenses 
of  public  receptions,  wages  and  sustenance  of  employees, 
automobile  and  stable  expenses,  and  "other  incidental  ex- 
penses" of  the  executive  mansion,  which  necessarily  means 
only  expenses  of  the  same  general  character  as  those  al- 
ready enumerated.  These  expenses  can  only  be  paid  upon 
the  presentation  of  the  itemized  and  receipted  vouchers 
provided  for  by  section  2  of  the  Omnibus  Bill.  None  of 
the  expenses  authorized  are  in  any  way  personal  to  the 
Governor,  and  it  cannot  be  seriously  contended  that  any  of 
such  expenses  should  be  borne  by  him  personally.  The 
appropriation  does  not,  in  terms,  profess  to  be  one  making 
an  increase  in  the  salary  of  the  chief  executive.  Neither 
can  it  be  urged  that  it  is  a  shift,  device  or  subterfuge  used 
to  accomplish  that  purpose.  The  circuit  court  properly  held 
this  item  a  valid  appropriation. 

The  appropriation  to  the  Lieutenant-Governor  of  $2000 
per  annum  for  traveling  expenses  is  attacked  on  the  ground 
that  it  is  an  increase  in  the  salary  of  that  officer  made  dur- 
ing his  term  of  office  and  therefore  unconstitutional.  The 
statute  provides  that  the  salary  of  the  Lieutenant-Governor 
shall  be  the  sum  of  $2500  per  annum.    This  is  intended  as 
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compensation  for  his  personal  services.  If  in  the  perform- 
ance of  his  duties  it  becomes  necessary  for  him  to  incur 
traveling  expenses  these  constitute  a  proper  charge  to  be 
paid  by  the  State.  The  Lieutenant-Governor  is  the  only 
member  of  the  executive  department  who  is  not  required 
to  reside  at  the  seat  of  government,  and  as  his  chief  duty 
as  Lieutenant-Governor  is  to  preside  over  the  deliberations 
of  the  senate  when  the  General  Assembly  is  in  session,  it 
is  apparent  that  he  will  necessarily  incur  some  traveling  ex- 
penses. The  money  expended  for  railroad  fare,  or  for  any 
other  means  of  conveyance  required,  is  the  expense  he  is 
entitled  to  have  refunded  as  traveling  expenses,  and  to  that 
extent  the  appropriation  is  valid. 

By  paragraph  7  of  section  i  of  the  Omnibus  Bill  the 
appropriation  is  made  for  the  maintenance  of  the  office  of 
the  Secretary  of  State,  and  among  other  items  appropriated 
is  the  following:  "For  editing  the  Blue  Book,  $2000." 
By  paragraph  27  the  appropriation  is  made  for  the  main- 
tenance of  the  office  of  the  Superintendent  of  Public  In- 
struction, and  the  following  among  other  items  are  ap- 
propriated: "For  conducting  three  county  examinations, 
$1500  each,  setting  questions  and  correcting  manuscripts, 
$4500  per  annum;  for  conducting  State  examination,  set- 
ting questions  and  correcting  manuscript,  $250  per  annum ; 
for  conducting  examinations  for  medical  colleges,  $1400 
per  annum ;"  and  it  is  contended  that  these  are  appropria- 
tions for  additional  salaries  to  the  Secretary  of  State  and 
the  Superintendent  of  Public  Instruction.  These  items  must 
be  read  in  connection  with  the  general  provisions  of  sec- 
tions I  and  2  of  the  act.  When  so  read  it  must  be  ap- 
parent that  the  appropriation  was  not  for  the  personal 
benefit  of  the  Secretary  of  State  or  the  Superintendent  of 
Public  Instruction  or  as  pay  for  services  to  be  rendered 
by  them  individually.  Had  the  items  read,  "for  the  ex- 
pense of  editing  the  Blue  Book,"  and  "for  the  expense  of 
conducting  three  county  examinations,"  etc.,  we  take  it  that 
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no  objection  would  have  been  made,  and  yet  that  is  the 
effect  and  meaning  of  these  items  when  read  in  connection 
with  the  general  provisions  of  the  act,  which  apply  to  these 
as  well  as  all  the  other  items  in  the  act.  The  contention 
that  an  appropriation  of  $2000  to  the  Secretary  of  State, 
or  so  much  thereof  as  may  be  necessary,  as  one  of  the 
ordinary  and  contingent  expenses  of  the  State  government 
for  editing  the  Blue  Book,  is  an  appropriation  of  addi- 
tional salary  to  the  Secretary  of  State  cannot  be  success- 
fully maintained,  and  yet,  under  the  express  terms  of  the 
act,  this  is  the  appropriation  made,  and  the  Secretary  of 
State  can  only  avail  himself  of  the  money  appropriated  by 
complying  with  the  provisions  of  section  2  in  producing  an 
itemized  bill,  accompanied  by  receipted  vouchers  showing 
the  expenditure  of  the  moneys  named  in  the  itemized  bill. 
That  it  was  not  contemplated  or  intended  that  the  Secre- 
tary of  State  should  personally  edit  the  Blue  Book  and 
receive  this  compensation  is  too  clear  to  admit  of  argu- 
ment; and  should  he  do  so,  this  appropriation  would  not 
be  available,  as  he  must  by  his  receipted  vouchers  show 
that  the  money  secured  from  this  appropriation  has  been 
expended  by  him  for  this  purpose.  The  same  reasoning 
applies  to  the  objection  made  to  the  appropriation  for  the 
Superintendent  of  Public  Instruction.  It  is  clear  that  this 
is  an  appropriation  to  meet  the  expenses  of  conducting  the 
various  examinations  enumerated,  and  the  money  can  only 
be  paid  out  when  the  Superintendent  of  Public  Instruction 
has  shown,  by  receipted  vouchers,  that  the  money  has  been 
expended  for  these  purposes.  These  appropriations  were 
properly  held  to  be  valid. 

By  the  seventh  paragraph  of  section  i  of  the  Omnibus 
Bill  there  is  appropriated  to  the  Secretary  of  State,  among 
other  appropriations,  "for  telephone  toll  for  members  of 
the  General  Assembly,  $2500,"  and  it  is  insisted  that  this 
is  in  violation  of  section  21  of  article  4  of  the  constitution, 
which  provides:    "The  members  of  the  General  Assembly 
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shall  receive  for  their  services  the  sum  of  $5  per  day,  dur- 
ing the  first  session  held  under  this  constitution,  and  ten 
cents  for  each  mile  necessarily  traveled  in  going  to  and 
returning  from  the  seat  of  government,  to  be  computed 
by  the  Auditor  of  Public  Accounts;  and  thereafter  such 
compensation  as  shall  be  prescribed  by  law,  and  no  other 
allowance  or  emolument,  directly  or  indirectly,  for  any 
purp9se  whatever,  except  the  sum  of  $50  per  session  to 
each  member,  which  shall  be  in  full  for  postage,  station- 
ery, newspapers  and  all  other  incidental  expenses  and  per- 
quisites." It  will  be  observed  that  this  section  of  the 
constitution  is  full  and  explicit  as  to  the  compensation, 
mileage  and  incidental  expenses  of  the  members  of  the 
General  Assembly.  The  salary  which  the  members  of  the 
General  Assembly  should  receive  after  the  first  session  held 
under  the  constitution  of  1870  is  left  entirely  to  the  judg- 
ment and  discretion  of  the  General  Assembly.  If  it  should 
find,  from  the  experience  of  its  members,  that  tlie  salary 
being  paid  at  any  given  time  is  not  sufficient  to  compen- 
sate them,  it  is  within  the  power  of  the  General  Assembly 
to  increase  the  salary  of  its  members  in  the  future.  It 
was  the  evident  intention  of  the  people  in  adopting  the 
constitution  to  require  all  legislation  on  the  question  of  the 
compensation  to  be  paid  the  members  of  the  General  As- 
sembly to  be  clear-cut  and  unmistakable  and  to  prevent  any 
increase  in  their  compensation  under  the  guise  of  incidental 
expenses  incurrec^  in  transacting  the  business  of  the  State. 
If  this  were  not  so,  the  constitution  would  not  have  been 
so  explicit  in  defining  the  positive  limit  of  the  amount 
allowed  for  all  incidental  expenses.  The  members  of  the 
General  Assembly  are  plainly  limited  to  the  sum  of  $50 
for  all  incidental  expenses,  and  this  item  is  clearly  in  vio- 
lation of  said  section  21  and  is  therefore  invalid. 

Paragraph  26  of  section  i  of  the  Omnibus  Bill  is  as 
follows:  "To  the  State  Treasurer,  such  sums  as  may  be 
necessary  to  refund  the  taxes  on  real  estate  sold  or  paid 
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on  error  and  for  over-payment  of  collectors'  accounts  un- 
der laws  governing  such  cases,  to  be  paid  out  of  proper 
funds."  The  objection  to  this  item  is  that  no  definite  sum 
is  appropriated.  Paragraph  3  of  section  16  of  article  5  of 
the  constitution  is,  in  part,  as  follows :  "Bills  making  ap- 
propriations of  money  out  of  the  treasury  shall  specify  the 
objects  and  purposes  for  which  the  same  are  made,  and 
appropriate  to  them  respectively  their  several  amounts  in 
distinct  items  and  sections."  It  will  thus  be  seen  that  to 
make  a  valid  appropriation  a  definite  sum  of-  money  must 
be  appropriated  for  the  purpose  specified.  By  section  18 
of  article  4  the  constitution  also  provides  that  the  ag- 
gregate amount  of  the  appropriations  necessary  for  the 
ordinary  and  contingent  expenses  of  the  government  until 
the  expiration  of  the  first  fiscal  quarter  after  the  adjourn- 
ment of  the  next  regular  session  of  the  General  Assembly 
shall  not  exceed  the  amount  of  revenue  authorized  by  law 
to  be  raised  in  such  time.  If  appropriations  were  to  be 
made  in  this  manner  it  would  be  impossible  to  determine 
the  aggregate  amount  appropriated,  and  it  would. never  be 
known  whether  or  not  such  amount  exceeded  the  total 
amount  of  revenue  permitted  to  be  raised.  This  item  is 
invalid. 

In  paragraph  46  of  section  i  of  the  Omnibus  Bill  the 
following  appropriations  are  made  to  the  Insurance  Super- 
intendent :  "For  legal  services,  $4000  per  annum ;  for  ex- 
penses of  prosecutions  of  violations  of  the  insurance  laws, 
$15,000  per  annum;  *  *  *  for  traveling  expenses  of  at- 
torneys, court  costs  in  re  prosecutions  of  violations  of  the 
insurance  laws,  $2000  per  annum."  In  paragraph  63  of 
said  section  i  an  appropriation  is  made  to  the  Rivers  and 
Lakes  Commission,  as  follows :  "For  prosecutions,  $2500 
per  annum."  And  in  paragraph  74  of  said  section  the  fol- 
lowing appropriation  is  made  to  the  State  Board  of  Phar- 
macy: "For  investigating  and  prosecuting  illegal  sale  of 
narcotic  drugs,  $3000  per  amium,"    It  was  the  contention 
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of  the  appellees  in  the  court  below,  and  is  their  con- 
tention here,  that  these  appropriations  are  each  of  them 
invalid,  for  the  reason  that  they  make  provision  for  the 
compensation  for  the  performance  of  duties  on  the  part  of 
the  Insurance  Superintendent,  the  Rivers  and  Lakes  Com- 
mission and  the  State  Board- of 'Pharmacy  which  devolve 
upon  and  should  be  performed  by  the  Attorney  General  as 
the  chief  law  officer  of  the  State.  Appellants,  represented 
by  the  Attorney  General,  made  the  same  contention  as  ap- 
pellees in  the  court  below  in  reference  to  the  Insurance 
Superintendent  and  make  the  same  contention  here.  They 
contended  in  the  court  below,  however,  and  their  conten- 
tion here  is,  that  the  appropriations  to  the  Rivers  and 
Lakes  Commission  and  the  State  Board  of  Pharmacy  are 
valid.  The  contention  of  the  Insurance  Superintendent  is 
that  the  appropriation  to  the  Insurance  Superintendent  is 
valid.  He  was  permitted  to  appear  and  present  his  views 
in  the  court  below  and  has  been  permitted  to  file  a  separate 
brief  in  his  own  behalf  in  this  court. 

The  Insurance  Superintendent  bases  his  contention  that 
the  appropriation  is  for  a  valid  purpose  and  that  he  has 
been  given  the  power  to  represent  the  State  and  enforce 
the  laws  in  relation  to  insurance  upon  the  statutes.  In 
the  view  we  have  taken  it  will  not  be  necessary  to  enter 
into  an  extended  discussion  of  the  law  of  the  State  in  ref- 
erence to  the  subject  of  insurance.  Prior  to  1869  insur- 
ance corporations  were  treated  in  this  State  in  the  same 
class  as  corporations  in  general.  In  that  year  somewhat 
comprehensive  legislation  was  enacted  on  the  subject  of  in- 
surance, by  which,  together  with  subsequent  laws  on  that 
subject,  the  supervision  of  insurance  was  vested  in  part 
in  the  Auditor  of  Public  Accounts  and  in  part  in  the  At- 
torney General.  (Laws  of  1869,  pp.  209-229.)  In  1893 
a  separate  insurance  department  was  established  and  the 
office  of  Insurance  Superintendent  was  created.  (Laws  of 
1893,  p.  107.)    By  this  act  the  powers  of  the  Auditor  were 
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expressly  transferred  to  the  Insurance  Superintendent,  but 
the  powers  and  duties  of  the  Attorney  General,  as  they 
had  been  theretofore  specified,  were  not  changed.  In  1899 
the  act  of  1893  was  amended  by  an  act  which  purported 
to  relieve  the  Attorney  General  of  all  the  powers  and  du- 
ties imposed  upon  him  by  statute  in  relation  to  insurance 
and  to  confer  the  same  upon  the  Insurance  Superintendent. 
(Laws  of  1899,  p.  256.)  There  is  no  question  but  by  the 
amended  act  of  1899  the  General  Assembly  intended,  and 
attempted,  to  confer  upon  the  Insurance  Superintendent 
power  to  do  all  things  in  reference  to  insurance  which  had 
theretofore  been  required  to  be  done  by  the  Attorney  Gen- 
eral. If  the  General  Assembly  had  the  power  to  strip  the 
Attorney  General  of  all  these  powers  and  duties  and  to  au- 
thorize the  Insurance  Superintendent  to  represent  the  State 
in  matters  of  litigation  to  the  exclusion  of  the  Attorney 
General,  then  the  contention  of  the  Insurance  Superintend- 
ent must  be  upheld  and  the  appropriations  for  his  depart- 
ment which  are  objected  to  held  to  be  valid. 

The  office  of  Attorney  General  is  created  by  section  i 
of  article  5  of  the  constitution  of  1870,  which  is  as  follows  : 
"The  executive  department  shall  consist  of  a  Governor, 
Lieutenant-Governor,  Secretary  of  State,  Auditor  of  Pub- 
lic Accounts,  Treasurer,  Superintendent  of  Public  Instruc- 
tion and  Attorney  General,  who  shall,  each,  with  the  ex- 
ception of  the  Treasurer,  hold  his  office  for  the  term  of 
four  years  from  the  second  Monday  of  January  next  after 
his  election,  and  until  his  successor  is  elected  and  qualified. 
They  shall,  except  the  Lieutenant-Governor,  reside  at  the 
seat  of  government  during  their  term  of  office,  and  keep 
the  public  records,  books  and  papers  there,  and  shall  per- 
form such  duties  as  may  be  prescribed  by  law."  It  will  be 
observed  that  the  constitution  confers  no  express  powers 
upon  the  Attorney  General  and  prescribes  no  express  duties 
for  him  to  perform.  It  simply  provides  that  he  shall  per- 
form such  duties  as  may  be  prescribed  by  law.    The  office 
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of  Attorney  General  was  one  known  to  the  common  law, 
and  under  the  common  law  the  Attorney  General  had  well 
known  and  well  defined  powers  and  it  was  incumbent  upon 
him  to  perform  well  known  and  clearly  prescribed  duties. 
It  is  not  necessary,  and  indeed  it  would  be  difficult,  to  enu- 
merate all  the  powers  vested  in  the  Attorney  General  at 
common  law  and  all  the  duties  which  were  imposed  upon 
him  to  perform.  It  is  sufficient  for  the  purposes  of  the  dis- 
cussion of  the  point  here  involved  to  state  that  at  common 
law  the  Attorney  General  was  the  law  officer  of  the  crown 
and  its  chief  representative  in  the  courts.  (Rex  v.  Austen, 
9  Price,  12;  Attorney  General  v.  Brown,  1  Swanst.  294; 
Rex  V.  Wilkes,  4  Burr.  2570.;  Wilkes  v.  Rex,  4  Brown's 
P.  C.  360;  I  Tomlin's  Law  Diet.  129;  25  Law  Quarterly 
Rev.  400.)  We  have  had  our  attention  called  to  but  one 
case  which  disagrees  with  this  proposition,  and  that  is  the 
case  of  Wilkes  v.  The  King,  as  reported  in  Wilmot's  Notes 
of  Opinions,  322.  This  is  the  same  case  as  Wilkes  v.  Rex, 
supra,  (4  Brown's  P.  C.)  and  purports  to  be  compiled  from 
the  notes  of  Lord  Wilmot,  who  delivered  the  reasons  for 
the  judgment  entered  by  the  House  of  Lords.  By  this  re- 
port of  the  case  the  court  took  the  view  that  the  Attorney 
General  was  not  the  chief  representative  of  the  crown  in 
the  courts  but  that  the  king  might  designate  anyone  he  chose 
to  represent  the  crown.  This  report  of  the  case  is  in  con- 
flict with  that  in  4  Brown's  P.  C.  supra.  The  irreconcilable 
variance  between  these  two  reports  is  probably  accounted 
for  by  the  manner  in  which  Wilmot's  Notes  of  Opinions 
was  compiled  and  printed.  Lord  Wilmot  died  in  1792. 
The  Notes  of  Opinions  was  published  .in  1802  from  manu- 
scripts found  among  his  effects.  The  work  contains  a  pref- 
ace, (or  "Advertisement,"  as  it  is  named,)  which  states  the 
circumstances  under  which  the  notes  were  published,  and 
referring  to  these  manuscripts  or  notes  says :  "They  were 
certainly  not  intended  by  the  learned  judge  for  publication, 
and  some  of  them  are  not  perfect.    There  is  no  doubt  but 
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they  would  have  been  all  equally  valuable  if  they  had  all 
received  his  last  correction,  and  still  more  if  his  modesty 
had  permitted  him  to  revise  them  with  a  view  to  publication. 
As  it  is,  the  profession  and  the  public  will  make  allowance 
for  the  disadvantages  under  which  they  are  presented  to 
them."  As  this  report  of  the  Wilkes  case  is  not  only  out 
of  harmony  with  the  other  report  of  the  same  case  but  also 
with  other  reputable  authority  on  this  question,  and  in  a 
sense  is  discredited  by  the  publisher  in  the  preface  to  the 
work  containing  it,  we  do  not  regard  it  as  authority,  but 
recognize  as  correct  the  proposition  supported  by  the  au- 
thorities just  cited.  Under  our  form  of  government  all  of 
the  prerogatives  which  pertain  to  the  crown  in  England  vm- 
der  the  common  law  are  here  vested  in  the  people,  and  if 
the  Attorney  General  is  vested  by  the  constitution  with  all 
the  common  law  powers  of  that  officer  and  it  devolves  upon 
him  to  perform  all  the  common  law  duties  which  were  im- 
posed upon  that  officer,  then  he  becomes  the  law  officer  of 
the  people,  as  represented  in  the  State  government,  and  its 
only  legal  representative  in  the  courts,  unless  by  the  consti- 
tution itself  or  by  some  constitutional  statute  he  has  been 
divested  of  some  of  these  pov/ers  and  duties. 

The  constitution  provides,  as  has  been  noted,  that  the 
Attorney  General  shall  perform  such  duties  as  may  be  pre- 
scribed by  law.  The  common  law  is  as  much  a  part  of  the 
law  of  this  State,  where  it  has  not  been  expressly  abrogated 
by  statute,  as  the  statutes  and  is  included  within  the  mean- 
ing of  this  phrase.  The  question  presented  for  our  deter- 
mination is,  whether  by  creating  this  office  under  its  well 
known  common  law  designation  the  constitution  engrafted 
upon  it  all  the  powers  and  duties  of  the  Attorney  General 
as  known  at  common  law,  and  gave  the  General  Assembly 
authority  to  confer  and  impose  upon  the  Attorney  General 
only  such  additional  powers  and  duties  as  it  should  see  fit. 

In  Dahnke  v.  People,  i68  111.  102,  we  had  occasion  to 
inquire  into  the  constitutional  powers  and  duties  of  a  sheriff. 
270  -  22 
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The  office  of  sheriff  is  created  by  section  8  of  article  9  of 
the  constitution  of  1870  without  in  any  way  defining  the 
powers  and  duties  of  the  office.  A  sheriff  was  an  officer 
known  to  the  common  law,  and  in  passing  upon  the  ques- 
tion whether,  by  creating  this  office,  the  constitution  en- 
grafted upon  it  all  the  common  law  powers  and  duties  of 
a  sheriff  and  thus  permitted  the  legislature  to  confer  upon 
him  only  new  and  additional  powers,  we  said :  "The  con- 
stitution of  this  State  provides  for  the  election  of  sheriffs. 
(Art.  ID,  sec.  8.)  Sheriffs,  as  elected  under  the  constitu- 
tion, have  the  same  powers  with  which  they  were  clothed 
at  common  law.  Murfree,  in  his  work  on  Sheriffs,  (sec. 
42,  chap.  2,)  says:  'The  very  name  and  office  of  sheriff 
imply  the  possession  by  that  functionary  of  all  the  powers 
and  the  obligation  to  perform  all  the  duties  of  a  common 
law  sheriff,  except  so  far  as  those  powers  and  duties  may 
have  been  modified  by  State  constitutions  or  constitutional 
statutes.'  The  same  author  also  says :  'When  the  office  of 
sheriff  is  a  constitutional  office  in  any  State,  recognized  and 
designated  eo  nomine  by  the  constitution  as  a  part  of  the 
machinery  of  the  State  government,  the  sheriff,  ex  vi  ter- 
mini, must  possess  in  that  State  all  the  substantial  powers 
appertaining  to  the  office  by  common  law.  It  is  competent 
for  the  State  legislature  to  impose  upon  him  new  duties 
growing  out  of  public  policy  or  convenience,  but  it  cannot 
strip  him  of  his  time-honored  and  common  law  functions 
and  devolve  them  upon  incumbents  of  other  offices  created 
by  legislative  authority.'  (Ibid.  sec.  41.)  It  has  accord- 
ingly been  held  that  the  legislature  cannot  transfer  to  other 
officers  elected  by  the  board  of  supervisors  the  power  of 
the  sheriff  to  have  the  custody  and  control  of  the  jail  and 
the  prisoners  therein  when  the  constitution  provides  for  the 
election  of  sheriffs  without  designating  what  their  powers 
shall  be. — State  v.  Brunst,  26  Wis.  412;  People  v.  Keeler, 
29  Hun,  175."  That  case  is  analogous  to  the  one  now  un- 
der consideration.     It  differs  from  the  case  at  bar  only  in. 
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this  particular:  The  constitution,  in  creating  the  office  of 
Attorney  General,  provided  that  he  should  perform  such 
duties  as  may  be  prescribed  by  law,  whereas  there  is  no 
provision  whatever  in  the  constitution  as  to  what  duty  shall 
be  performed  by  the  sheriff.  We  have  taken  the  same  view, 
however,  in  reference  to  the  common  law  powers  and  duties 
of  the  Attorney  General  as  we  have  taken  in  the  Dahnke 
case  in  reference  to  those  of  a  sheriff. 

In  People  v.  McCullough,  254  111.  9,  we  had  occasion 
to  discuss  this  question,  and  we  there  said :  "The  supreme 
executive  power  is  lodged,  by  section  6  of  article  5,  in  the 
Governor,  who  is  the  head  of  the  executive  department  un- 
der the  present  constitution  no  less  than  under  preceding 
constitutions.  The  other  executive  officers  named  are  en- 
tirely subject  to  the  control  of  the  legislature  in  the  con- 
duct of  their  offices,  except  where  the  constitution,  expressly 
or  by  implication,  imposes  certain  duties  or  confers  certain 
powers,  or  where  the  name  of  the  office  itself  implies  the 
possession  of  certain  powers.  The  Attorney  General  is 
vested  with  many  powers  and  duties,  and  these  appertain  to 
his  office  under  the  constitution.  He  cannot  be  deprived  of 
these  common  law  functions  by  the  legislature,  but  new 
duties  may  be  imposed." 

In  Chicago  Mutual  Life  Indemnity  Ass'n  v.  Hunt,  127 
111.  257,  the  insurance  laws  as  they  existed  prior  to  the  es- 
tablishment of  a  separate  insurance  department  by  the  act 
of  1893  were  involved.  By  the  act  there  under  consideration 
it  was  provided  that  when  any  insurance  company  organ- 
ized under  the  provisions  of  that  act  should  neglect  or  re- 
fuse to  make  its  annual  statement  as  required,  or  whenever 
the  Auditor  should  find,  upon  examination,  that  a  willfully 
false  or  untrue  statement  had  been  made,  or  that  the  busi- 
ness of  the  company  had  been  conducted  fraudulently  or 
in  willful  violation  of  the  law,  or  that  the  company  bad 
tr^insacted  business  different  from  that  authorized  by  its 
certificate  of  incorporation,  he  should  communicate  the  fact 
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to  the  Attorney  General,  whose  duty  it  should  be  to  apply 
to  the  circuit  court  for  an  order  requiring  the  officers  of 
the  company  to  show  cause  why  they  should  not  be  re- 
moved from  office  or  its  business  closed.  It  was  there 
contended  that  the  Attorney  General  was  without  authority 
to  institute  the  proceeding  because,  as  alleged,  no  sufficient 
report  had  been  made  to  him  by  the  Auditor.  In  passing 
upon  that  question  we  said :  "We  are  of  the  opinion  that 
the  power  of  the  Attorney  General  to  file  the  information 
in  no  way  depended  upon  the  communication  made  to  him 
by  the  Auditor  but  came  within  the  purview  of  those  pow- 
ers which  are  inherent  in  his  office.  (See  Hunt  v.  Chicago 
Horse  and  Dummy  Railway  Co.  20  111.  App.  282;  Same 
case,  121  111.  638.)  The  section  of  the  statute  under  con- 
sideration conferred  no  new  powers  upon  him  but  vested 
the  Auditor  with  the  supervision  of  associations  organized 
under  the  statute,  and  made  it  the  duty  of  the  Attorney 
General  to  take  proper  legal  proceedings  whenever  the 
Auditor  should  communicate  to  him  the  fact  that  an  as- 
sociation or  its  officers  had  so  conducted  as  to  give  occa- 
sion for  the  removal  of  the  officers  from  their  offices  or 
the  closing  of  the  business  of  the  association."  We  there 
held  that  there  were  certain  powers  which  were  inherent 
in  the  office  of  Attorney  General.  These  could  be  only 
such  powers  as  the  Attorney  General  possessed  at  common 
law  and  which  attached  to  that  office  when  it  was  created 
in  the  manner  it  was  by  our  constitution. 

It  is  insisted  on  the  part  of  the  Insurance  Superintend- 
ent that  what  was  said  in  Dahnke  v.  People,  supra,  in  ref- 
erence to  the  common  law  powers  of  a  sheriff,  and  what 
was  said  in  People  v.  McCullough,  supra,  in  reference  to 
the  common  law  powers  of  the  Attorney  General,  was 
obiter  dictum  and  not  necessary  to  a  decision  of  the  ques- 
tions involved.  What  was  there  said  was  a  correct  state- 
ment of  the  law  and  a  correct  definition  of  the  powers  and 
duties  of  those  officers. 
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The  Insurance  Superintendent  relies  upon  North  Ameri- 
can Ins.  Co.  V.  Yates,  214  111.  272.  In  that  case  we  said: 
"By  the  act  of  1893,  creating  the  department  of  insurance, 
it  is  provided:  'The  Insurance  Superintendent  shall  pos- 
sess and  have  all  the  powers,  and  he  may  perform  all  the 
duties  in  regard  to  the  business  of  insurance  in  this  State, 
which  are  now  attached  by  law  to  the  office  of  Auditor  of 
Public  Accounts  and  the  Attorney  General.'  (Kurd's  Stat. 
1903,  chap.  73,  par.  3.)  It  follows,  then,  that  any  suit 
or  proceeding  that  could  before,  or  can  now,  without  that 
provision  be  instituted  and  prosecuted  by  the  Attorney 
General  can  be  maintained  by  the  Superintendent  of  In- 
surance." By  the  various  acts  of  the  legislature  prior  to 
the  act  of  1893  the  control  of  insurance  matters  was  vested 
in  the  Auditor  and  the  Attorney  General.  Some  of  the 
powers  attempted  to  be  conferred  and  some  of  the  duties 
attempted  to  be  imposed  upon  the  Attorney  General  by 
those  acts  were  powers  and  duties  which  were  already  con- 
ferred and  imposed  upon  him  by  the  constitution,  as  they 
were  inherent  in  his  office.  Such  other  powers  and  duties 
as  were  by  those  acts  conferred  and  imposed  upon  him 
were  added  powers  and  duties  for  which  the  legislature 
had  the  authority  to  provide.  When  by  the  act  of  1893 
the  General  Assembly  attempted  to  strip  the  Attorney  Gen- 
eral of  all  his  powers  and  duties  in  reference  to  insurance 
matters,  it  was  effective  only  to  the  extent  of  such  added 
powers  and  duties  as  had  been  conferred  and  imposed  by 
the  legislature  and  did  not  affect  those  which  were  in- 
herent in  his  office.  As  was  held  in  the  Yates  case,  the 
Insurance  Superintendent  now  has  the  right  to  institute 
prosecutions  and  maintain  any  suit  or  proceeding  that  could 
theretofore  have  been  prosecuted  in  the  name  of  the  At- 
torney General.  It  does  not  follow,  however,  that  he  may 
employ  other  counsel  than  the  Attorney  General  or  secure 
other  legal  advice  than  his  in  the  prosecution  of  such  pro- 
ceedings.   Such  proceedings  may  be  prosecuted  in  the  name 
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of  the  Insurance  Superintendent,  but  he  must  look  to  and 
depend  upon  the  Attorney  General  for  all  legal  services. 

Our  attention  is  called  to  the  case  of  Field  v.  People, 
2  Scam.  79,  where,  in  considering  the  powers  of  the  Gov- 
ernor, we  held  that  officer  possessed  no  powers  except  those 
expressly  granted  by  the  constitution.  The  reasoning  in 
that  case  can  have  no  application  here,  because  the  Gov- 
ernor, being  an  officer  unknown  to  the  common  law,  has 
no  common  law  powers,  while  the  Attorney  General,  as 
hereinbefore  pointed  out,  possesses  well  defined  common 
law  powers  which  are  inherent  in  the  office. 

It  is  true  there  were  other  representatives  of  the  crown 
in  the  courts  at  common  law,  but  they  were  all  subordinate 
to  the  Attorney  General.  By  our  constitution  we  created 
this  office  by  the  common  law  designation  of  Attorney  Gen- 
eral and  thus  impressed  it  with  all  its  common  law  powers 
and  duties.  As  the  office  of  Attorney  General  is  the  only 
office  at  common  law  which  is  thus  created  by  our  consti- 
tution the  Attorney  General  is  the  chief  law  officer  of  the 
State,  and  the  only  officer  empowered  to  represent  the  peo- 
ple in  any  suit  or  proceeding  in  which  the  State  is  the  real 
party  in  interest,  except  where  the  constitution  or  a  con- 
stitutional statute  may  provide  otherwise.  With  this  ex- 
ception, only,  he  is  the  sole  official  adviser  of  the  executive 
officers  and  of  all  boards,  commissions  and  departments  of 
the  State  government,  and  it  is  his  duty  to  conduct  the  law 
business  of  the  State,  both  in  and  out  of  the  courts.  The 
appropriation  to  the  Insurance  Superintendent  for  legal  ser- 
vices and  for  traveling  expenses  of  attorneys  and  court  costs 
in  prosecutions  for  violations  of  insurance  laws  is  unconsti- 
tutional and  void.  The  appropriation  of  $15,000  for  ex- 
penses of  prosecutions  of  violations  of  the  insurance  laws 
is  not  one  necessarily  for  the  purpose  of  paying  the  sal- 
aries or  fees  of  attorneys  for  legal  services  in  the  prosecu- 
tion of  any  suit  or  proceeding,  but  may  be  for  the  purpose 
of  conducting  investigations  in  connection  with  the  prose- 
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cutions  of  violations  of  the  insurance  laws  and  meeting 
various  items  of  expense  that  might  properly  be  incurred 
on  the  part  of  the  Insurance  Superintendent  in  preparing 
to  institute  prosecutions.  The  use  of  any  part  of  this  sum 
for  the  purpose  of  employing  attorneys  to  perform  legal 
services  would  not  be  proper,  and  the  Auditor  should  re- 
fuse to  issue  a  warrant,  and  the  State  Treasurer  to  pay 
the  same,  for  any  such  purpose.  It  does  not  appear  from 
the  language  used  in  this  item  of  appropriation  that  such 
is  the  purpose.  It  could  only  be  inferred  from  the  size 
of  the  appropriation  that  it  was  in  the  contemplation  of 
the  legislature  that  a  port  of  it  should  be  used  for  such 
purpose.  We  have  nothing  to  do,  however,  with  the  amount 
of  an  item  of  appropriation.  As  to  what  the  amount  should 
be  is  a  question  that  rests  entirely  in  the  discretion  of  the 
legislature.  This  item  of  $15,000  for  expenses  of  prose- 
cutions of  violations  of  the  insurance  laws  is  made  for  a 
proper  purpose  and  is  valid.  The  same  reasoning  applies 
to  the  appropriation  of  $2500  to  the  Rivers  and  Lakes 
Commission  for  prosecutions  and  $3000  per  annum  to  the 
State  Board  of  Pharmacy  for  investigation  and  prosecution 
of  the  illegal  sale  of  narcotic  drugs.  These  appropriations 
would  each  of  them  be  invalid  if  they  were  made  for  the 
purpose  of  employing  attorneys  to  prosecute  violations  of 
such  laws,  but  they  are  not  so  expressly  made,  and,  so  far 
as  the  language  employed  in  expressing  the  purpose  for 
which  the  appropriations  are  made  is  concerned,  the  purpose 
is  a  proper  one  and  the  appropriations  are  valid. 

Appellees  contend  that  joint  resolutions  of  the  General 
Assembly  appointing  joint  committees  of  the  two  houses 
for  the  performance  of  duties  after  the  sine  die  adjourn- 
ment of  the  legislature,  and  the  making  of  appropriations 
to  provide  for  the  necessary  expenses  of  such  joint  com- 
mittees, are  illegal  and  void.  It  is  impossible  to  ascertain 
from  the  allegations  in  the  amended  bill  and  the  assignment 
of  cross-errors  just  what  resolutions  and  what  appropria- 
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tions  are  objected  to,  because  of  inaccuracies  contained  in 
both  the  bill  and  the  assignment  of  cross-errors.  This  is 
immaterial,  however,  as  there  can  be  no  question  as  to  the 
identity  of  three  of  the  items  questioned,  and  the  holding 
as  to  them  will  govern  as  to  all  joint  resolutions  passed  and 
all  appropriations  made  in  the  same  manner. 

Appellees'  contention  that  appropriations  made  for  the 
expenses  of  committees  appointed  to  sit  after  the  final  ad- 
journment of  the  legislature  are  invalid,  is  based  on  three 
grounds,  two  of  which,  only,  will  be  considered,  viz. :  ( i ) 
The  constitution  forbids  the  withdrawal  of  funds  from  the 
State  treasury  by  separate  or  joint  resolution;  and  (2)  all 
agencies  of  the  legislature  cease  upon  sine  die  adjournment. 

The  first  reason  urged  is  not  tenable,  as  the  appropria- 
tions are  made  for  the  expenses  of  such  committees  by  law 
and  not  by  resolution.  It  is  not  contended  that  the  Omni- 
bus Bill  was  not  regularly  passed,  and  these  appropriations 
appear  among  the  items  of  that  bill.  The  Omnibus  Bill 
does  not  pretend,  however,  to  create  or  appoint  these  com- 
mittees, but  merely  makes  appropriations  for  the  expenses 
of  the  committees  created  by  the  various  joint  resolutions. 

With  the  sine  die  adjournment  of  the  legislature  all  its 
functions  as  a  legislative  body  cease.  Its  work  is  ended. 
It  will  not  again  be  called  into  existence  except  on  the  call 
of  the  chief  executive  for  a  special  purpose,  and  no  pre- 
sumption will  be  indulged  that  it  will  be  again  so  called  into 
being.  During  the  sessions  of  the  legislature  either  house 
may  appoint  separate  committees,  and  the  two  houses,  act- 
ing concurrently,  may  appoint  joint  committees  for  any 
proper  purpose,  which  may  exercise  such  powers  as  the 
house  or  houses  appointing  them  may  lawfully  delegate  or 
impose.  The  only  powers  which  can  be  conferred  upon  and 
delegated  to  such  committees  are  such  powers  as  are  pos- 
sessed by  the  house  or  houses  making  the  appointment.  As 
all  the  powers  of  the  legislature,  as  such,  cease  upon  its 
final  adjournment,  it  must  follow  that  all  the  powers  which 
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have  been  delegated  by  it,  or  either  house  thereof,  to  a  com- 
mittee by  mere  resolution  cease  also.  In  Tipton  v.  Parker, 
71  Ark.  193,  it  was  held  that  neither  house  of  the  General 
Assembly,  by  separate  resolution,  has  the  authority  to  ap- 
point a  committee  to  make  any  investigation  after  the  final 
adjournment  of  the  legislature.  We  perceive  no  reason 
why  the  holding  in  that  case,  of  which  we  approve,  should 
not  apply  to  a  joint  resolution  of  both  houses  appointing 
such  committee.  Such  committees  may  be  appointed,  and  \ 
they  may  act  and  may  lay  before  the  succeeding  General 
Assembly  the  result  of  their  investigations,  but  in  so  doing 
they  are  acting  under  no  authority  but  by  mere  request,  and 
they  have  no  authority  delegated  to  them  which  they  may 
exercise.  In  such  a  case  the  act  is  not  that  of  a  committee 
authorized  by  the  legislature  or  either  house  thereof,  but 
is  the  voluntary  act  of  mere  private  individuals.  The  leg- 
islature has  no  power  to  make  an  appropriation  to  pay  the 
expenses  of  such  persons  who  may  thus  voluntarily  perform 
services,  even  though  the  same  may  be  performed  at  the  re- 
quest of  the  legislature.  The  expenses  so  incurred  are  the 
private  and  individual  debts  and  liabilities  of  such  persons. 
Section  20  of  article  4  of  our  constitution  provides :  "The 
State  shall  never  pay,  assume  or  become  responsible  for  the 
debts  or  liabilities  of,  or  in  any  manner  give,  loan  or  ex- 
tend its  credit  to  or  in  aid  of  any  public  or  other  corpora- 
tion, association  or  individual." 

In  support  of  their  contention  that  these  appropriations 
are  valid,  appellants  cite  and  rely  upon  State  v.  Frear,  138 
Wis.  173,  Branham  v.  Lange,  16  Ind.  497,  and  In  re  Davis, 
58  Kan.  368.  In  the  Frear  case  the  Wisconsin  court  neither 
in  the  statement  of  the  case  nor  in  the  opinion  announcing 
its  decision  states  whether  the  joint  committee  there  ap- 
pointed under  a  concurrent  resolution  was  appointed  for  the 
purpose  of  making  an  investigation  during  the  session  of  the 
legislature  or  after  its  final  adjournment.  In  the  Lange 
case  the  committee  was  appointed  by  an  act  regularly  passed 
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and  not  by  a  joint  or  concurrent  resolution.  In  the  Davis 
case  the  Kansas  court  does  hold  that  the  legislature  has 
the  power  to  confer  authority  on  a  committee  to  continue 
its  labors  after  final  adjournment.  With  this  conclusion  we 
do  not  agree.  In  that  case,  however,  there  was  no  question 
involved  of  the  right  of  the  legislature  to  make  an  appro- 
priation to  pay  the  expenses  incurred  by  such  a  committee. 

We  are  not  unmindful  of  the  fact  that  for  many  years 
it  has  been  the  practice  of  the  legislature  of  this  State,  and 
of  each  house  thereof,  to  thus  appoint,  by  joint  or  sepa- 
rate resolutions,  committees  to  act  after  the  session  of  the 
legislature  had  ended,  but  we  have  never  been  called  upon 
to  determine  the  validity  of  such  action.  The  long  indul- 
gence in  this  custom  cannot  create  a  right  in  the  legisla- 
ture, or  either  house  thereof,  to  do  that  which  it  has  no 
power  or  authority  to  do.  The  legislature  has  the  un- 
doubted right  to  create  a  commission  for  any  proper  pur- 
pose by  an  act  regularly  passed  as  required  by  the  consti- 
tution, which  may  be  vested  with  such  powers  and  required 
to  perform  such  duties  as  the  act  creating  it  may  provide, 
and  such  commission  may  be  empowered  to  exercise  its 
powers  and  perform  its  duties  both  during  the  time  the 
legislature  may  be  in  session  and  after  its  final  adjourn- 
ment. This  is  the  only  means  by  which  the  legislature  can 
accomplish  the  purposes  and  attain  the  ends  sought  to  be 
accomplished  and  attained  by  means  of  the  joint  resolutions 
pursuant  to  which  the  appropriations  here  objected  to  were 
made.    These  appropriations  are  invalid. 

The  amended  bill  charges  that  the  Governor  disap- 
proved various  items  in  the  Omnibus  Bill  and  modified 
and  amended  said  items,  and  thereby  rendered  said  items 
so  modified  and  changed  unconstitutional,  illegal  and  void. 
The  Governor's  veto  message  is  attached  as  an  exhibit  to 
the  bill,  in  and  by  which  it  appears  the  Governor  attempted 
to  reduce  some  of  the  appropriations  in  the  Omnibus  Bill, 
in  some  instances  by  striking  out  the  words  "per  annum" 
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appearing  after  the  item,  and  in  others  by  approving  only 
a  portion  of  the  amount  appropriated  by  the  legislature  for 
a  particular  purpose  and  purporting  to  veto  the  excess  only 
of  such  appropriations.  His  action  in  these  two  particu- 
lars can  be  best  shown  by  quoting  the  two  following  para- 
graphs from  the  veto  message  : 

"In  section  i,  paragraph  eleventh,  line  32,  item  'per  an- 
num,' I  disapprove  of  the  words  'per  annum'  after  the  fig- 
ures $2500,  leaving  the  item  to  read,  'for  publication  of 
decisions  of  the  court  of  claims,  the  sum  of  $2500.' " 

"In  section  i,  paragraph  eleventh,  line  32,  item  '$4500 
per  annum,'  I  approve  in  the  sum  of  $3500  per  annum  and 
veto  and  withhold  my  approval  of  all  of  the  sum  in  said 
item  in  excess  of  said  sum  of  $3500  per  annum." 

The  paragraphs  quoted  illustrate  the  action  taken  by 
the  Governor  in  reference  to  each  of  the  other  items  men- 
tioned in  the  veto  message  and  objected  to  by  the  amended 
bill.  It  is  further  alleged  that  the  Omnibus  Bill  was  re- 
turned by  the  Governor  to  the  house  of  representatives  to- 
gether with  his  said  message,  and  that  no  action  was  taken 
by  the  house  with  reference  to  a  reconsideration  of  the 
bill.  Appellees  contended  in  the  court  below,  and  contend 
here,  that  where  the  Governor  disapproved  of  a  part  of  an 
item  in  either  of  the  methods  stated  he  vetoed  the  whole 
item.  It  is  the  contention  of  appellants  that  the  act  of  the 
Governor  in  attempting  to  veto  a  part  of  an  item  by  either 
of  the  methods  stated  was  void  and  did  not  have  the  effect 
of  vetoing  either  a  part  or  the  whole  of  the  item,  but  left 
the  item  intact  and  in  full  force  and  effect  as  it  was  passed 
by  the  legislature.  As  the  Attorney  General,  representing 
appellants,  did  not  agree  with  the  position  taken  by  the 
Governor  on  this  question,  the  Governor  has  been  permit- 
ted to  file  a  special  brief  on  this  question  through  the  At- 
torney General  stating  his  position,  which  is  that  he  had 
the  power  to  veto  a  portion  of  an  item  by  either  of  the 
methods  stated. 
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Section  i6  of  article  5  of  the  constitution  is,  in  part, 
as  follows:  "Bills  making  appropriations  of  money  out 
of  the  treasury  shall  specify  the  objects  and  purposes  for 
which  the  same  are  made,  and  appropriate  to  them  respec- 
tively their  several  amounts  in  distinct  items  and  sections, 
and  if  the  Governor  shall  not  approve  any  one  or  more  of 
the  items  or  sections  contained  in  any  bill,  but  shall  ap- 
prove the  residue  thereof,  it  shall  become  a  law  as  to  the 
residue  in  like  manner  as  if  he  had  signed  it.  The  Gov- 
ernor shall  then  return  the  bill,  with  his  objections  to  the 
items  or  sections  of  the  same  not  approved  by  him,  to  the 
house  in  which  the  bill  shall  have  originated,  which  house 
shall  enter  the  objections  at  large  upon  its  journal,  and 
proceed  to  reconsider  so  much  of  said  bill  as  is  not  approved 
by  the  Governor." 

The  question  here  presented  has  never  been  passed  upon 
in  this  State.  We  think  it  is  clear  that  the  power  given  the 
Governor  by  the  constitution  to  disapprove  of  and  veto  any 
distinct  item  or  section  in  an  appropriation  bill  does  not 
give  him  the  power  to  disapprove  of  a  part  of  a  distinct 
item  and  approve  the  remainder.  To  permit  such  a  practice 
would  be  a  clear  encroachment  by  the  executive  upon  the 
rights  of  the  legislative  department  of  the  State.  By  the 
constitution  the  powers  of  the  government  of  this  State  are 
divided  into  three  distinct  departments, — legislative,  execu- 
tive and  judicial, — and  no  person  or  collection  of  persons, 
being  one  of  these  departments,  shall  exercise  any  power 
properly  belonging  to  either  of  the  others,  except  as  in  the 
constitution  expressly  directed  and  permitted.  The  legisla- 
tive branch  of  the  government  is  vested  with  the  discretion 
to  determine  the  amount  which  should  be  appropriated  for 
any  particular  object.  The  Governor,  as  the  chief  execu- 
tive of  the  State,  is  given  the  right  to  approve  or  disapprove 
of  the  action  of  the  legislature  in  making  such  an  appro- 
priation. He  may  disapprove  of  it  for  the  reason  that  in 
his  judgment  no  appropriation  should  be  made  for  such  a 
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purpose,  or  for  the  reason  that  the  amount  appropriated  is 
too  large,  or  for  any  other  reason  satisfactory  to  him,  but 
he  has  not  the  right  to  disapprove  of  a  certain  portion  of 
an  item  appropriated  and  approve  of  the  remainder,  and 
thus  perform  a  function  which  belongs  exclusively  to  the 
legislative  branch, — ^that  of  using  the  discretion  necessary 
to  determine  the  amount  which  should  be  appropriated  for 
any  particular  object.  It  is  no  answer  to  this  proposition 
to  say  that  under  the  constitution  the  Governor  must  return 
the  bill  to  the  assembly  with  his  objections,  and  the  assem- 
bly will  then  have  an  opportunity  to  pass  the  bill  notwith- 
standing the  disapproval  of  the  Governor,  provided  two- 
thirds  of  the  members  of  each  house  vote  to  do  so.  The 
constitution  contemplates  that  the  Governor  shall  approve 
or  disapprove  of  an  item  in  toto,  and  that  the  legislature 
may  then  determine  whether  it  shall  adhere  to  its  action  or 
yield  to  the  views  of  the  Governor  and  either  abandon  such 
appropriation  entirely  or  enact  new  legislation  on  that  sub- 
ject. Under  the  contention  of  the  Governor  the  legislature 
is  given  a  choice,  upon  receipt  of  the  veto  message,  not 
contemplated  by  the  constitution, — that  of  passing  the  item 
partially  disapproved  over  the  veto  of  the  Governor  or  of 
accepting  an  appropriation  it  had  not  made  and  had  not  in- 
tended should  be  made.  This  would  result  in  an  invasion 
by  the  Governor  of  the  functions  of.  the  legislative  depart- 
ment. (State  V.  Holder,  76  Miss.  158.)  While  it  is  true 
that  in  one  sense  the  Governor,  when  engaged  in  consider- 
ing bills,  is  acting  in  a  legislative  capacity,  and  is  for  that 
purpose  a  part  of  the  legislative  department  of  the  State, 
(Fowler  v.  Peirce,  2  Cal.  172;  Lukens  v.  Nye,  156  id.  498; 
People  V.  Bowen,  21  N.  Y.  521 ;)  he  is  exercising  only  a 
qualified  and  destructive  legislative  function  and  not  a  cre- 
ative legislative  power.  (State  v.  Holder,  supra.)  The 
Governor,  as  one  of  the  executive  department,  is  forbidden 
to  exercise  any  legislative  function  except  that  expressly 
provided  by  the  constitution.    Under  the  provisions  of  the 
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constitution  he  can  never  exercise  a  creative  legislative 
power.  The  contrary  view  is  taken  in  Pennsylvania,  where 
it  is  held  in  Commonwealth  v.  Barnett,  199  Pa.  161,  that 
the  Governor  may  disapprove  a  part  of  an  item  appropri- 
ated, but  the  holding  is  based  upon  a  provision  of  the  con- 
stitution of  Pennsylvania  which  is  construed  to  use  the 
words  "item"  and  "part"  interchangeably  and  in  the  same 
sense.  As  will  be  noted,  our  constitution  permits  of  no 
such  construction,  as  the  words  "item"  and  "sections"  alone 
are  used  as  signifying  the  portions  of  an  appropriation  bill 
which  may  be  approved  or  disapproved.  We  do  not  per- 
ceive any  difference  in  principle  between  the  two  methods 
adopted  by  the  Governor  in  vetoing  portions  of  the  items 
contained  in  the  Omnibus  Bill.  The  veto  of  the  words  "per 
annum"  after  the  figures  expressing  the  amount  appropri- 
ated yearly  is  the  same,  in  effect,  as  a  disapproval  of  one- 
half  of  the  amount  named  in  the  items.  It  is  the  veto  of 
a  part  of  an  item.  The  constitution  gives  the  Governor  no 
power  or  authority  to  exercise  the  right  of  veto  in  this  man- 
ner. The  question  then  remains  whether  his  action  in  thus 
disapproving  a  part  of  an  item  had  the  effect  of  disapprov- 
ing the  whole  item,  or  whether  it  was  nugatory  and  wholly 
ineffectual  and  left  the  item  as  though  no  action  whatever 
had  been  attempted  on  his  part.  In  his  veto  message  the 
Governor  said:  "I  return  herewith  House  Bill  No.  975, 
*An  act  to  provide  for  the  ordinary  and  contingent  expenses 
of  the  State  government  until  the  expiration  of  the  fiscal 
quarter  after  the  adjournment  of  the  next  regular  session 
of  the  General  Assembly,'  and  veto  and  withhold  my  ap- 
proval from  the  following  items  and  amounts  therein  con- 
tained," following  which  he  expressed  his  disapproval  of 
portions  of  various  items  in  the  manner  above  set  forth. 
The  Governor  is  authorized  to  express  his  disapproval  of 
any  item  or  section  contained  in  any  appropriation  bill  only 
in  the  manner  provided  by  the  constitution.  He  must  either 
approve  or  disapprove  of  the  item  as  a  whole.     In  this  in- 
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stance  he  did  not  express  his  disapproval  of  any  item  as  a 
whole.  He  merely  expressed  his  disapproval  of  a  portion 
of  each  of  the  various  items,  but  approved  of  the  remain- 
der of  such  items. 

In  State  v.  Holder,  supra,  the  Governor  of  Mississippi 
attempted  to  modify  the  provisions  of  a  bill  under  which 
an  appropriation  would  become  available.  Section  73  of 
the  constitution  of  Mississippi  is  as  follows :  "The  Gover- 
nor may  veto  parts  of  any  appropriation  bill  and  approve 
parts  of  the  same,  and  the  portions  approved  shall  be  law." 
In  discussing  the  right  of  the  Governor  to  do  this  under 
the  constitution  of  that  State,  the  Mississippi  court  said: 
"The  true  meaning  of  section  73  is  that  an  appropriation 
bill  made  up  of  several  parts, — that  is,  distinct  appropria- 
tions, different,  separable,  each  complete  without  the  others, 
which  may  be  taken  from  the  bill  without  affecting  the 
others,  which  may  be  separated  into  different  parts  com- 
plete in  themselves, — may  be  approved  and  become  law  in 
accordance  with  the  legislative  will,  while  others  of  like 
character  may  be  disapproved  and  put  before  the  legisla- 
ture again,  disassociated  from  the  other  appropriations. 
To  allow  a  single  bill,  entire,  inseparable,  relating  to  one 
thing,  containing  several  provisions,  all  complementary  of 
each  other  and  constituting  one  whole,  to  be  picked  to 
pieces  and  some  of  the  pieces  approved  and  others  vetoed, 
is  to  divide  the  indivisible,  to  make  one  of  several,  to  dis- 
tort and  pervert  legislative  action,  and  by  veto  make  a  two- 
thirds  vote  necessary  to  preserve  what  a  majority  passed 
allowable  as  to  the  entire  bill  but  inapplicable  to  a  unit 
composed  of  divers  complementary  parts,  the  whole  passed 
because  of  each.  The  bill  in  question  is  an  entire  thing, 
inseparable  in  its  provisions  and  to  be  approved  or  disap- 
proved as  such,  and  not  having  been  signed  as  a  whole 
was  not  made  law  by  the  partial  and  qualified  approval 
which  it  received.  It  cannot  be  law,  for  that  would  be  to 
make  law  of  what  has  not  been  concurred  in  by  the  legis- 
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lature  and  the  Governor.  *  *  *  The  action  of  the  Gov- 
ernor having  been  unconstitutional,  and  therefore  void,  his 
action  in  dealing  with  the  bill  was  a  nullity." 

This  reasoning  is  correct  as  applied  to  the  provisions 
of  our  constitution.  The  action  of  the  Governor  in  at- 
tempting to  veto  portions  of  the  various  items  indicated 
in  the  veto  message  was  void  and  without  any  effect 
whatever.  Those  items  remained  valid  enactments  just  as 
though  the  Governor  had  expressly  approved  of  them  or 
had  allowed  them  to  become  a  law  without  his  approval. 

The  decree  of  the  circuit  court  is  reversed  and  the  cause 
is  remanded,  with  directions  to  enter  a  decree  in  conform- 
ity with  the  views  herein  expressed. 

Reversed  and  remanded,  with  directions, 

Mr.  Chief  Justice  Farmer,  dissenting: 
I  am  not  in  accord  with  the  court  that  no  other  con- 
struction can  be  placed  on  section  i6  of  article  4  of  the 
constitution  than  that  bills  making  appropriations  for  the 
pay  of  members  and  officers  of  the  General  Assembly  and 
for  salaries  of  the  officers  of  the  State  government  shall 
contain  no  provision  on  any  other  subject  than  appropria- 
tions for  the  pay  of  such  members  and  officers  of  the  Gen- 
eral Assembly  and  officers  of  the  State  government.  While 
I  concede  the  constitutional  provision  is  susceptible  of  that 
construction  it  is  not  incapable  of  any  other  construction. 
In  view  of  the  duty  imposed  upon  the  legislature  to  deter- 
mine, at  the  peril  of  the  validity  of  an  appropriation,  just 
who  are  officers  and  who  are  employees,  it  seems  to  me  a 
more  liberal  construction  of  the  constitution  would  be  jus- 
tified. Without  doing  violence  to  the  language  used,  I  think 
the  constitution  might  be  construed  to  mean  that  bills  mak- 
ing appropriations  for  the  purposes  specified  shall  contain 
no  provision  on  any  other  subject  than  appropriations.  If 
the  constitution  had  so  provided  in  explicit  terms  the  object 
and  purpose  of  it  would  have  been  as  fully  accomplished 
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and  the  public  as  fully  protected  as  by  giving  it  the  con- 
struction given  by  the  court.  To  my  mind  the  purpose  of 
the  constitutional  provision  was  to  prohibit  including  in 
appropriation  bills  for  the  payment  of  officers  mentioned, 
other  subjects  than  appropriations.  The  precise  point  here 
involved  has  not  heretofore  been  before  this  court,  but  in 
People  V.  Joyce,  246  111.  124,  the  constitutional  provision 
was  discussed,  and  it  was  said :  "The  manifest  object  of 
this  provision  is  to  separate  legislation  from  appropriation, 
in  order  that  no  officer's  salary  shall  depend  upon  legisla- 
tion and  no  legislation  upon  the  salary  of  any  officer."  In 
my  opinion  that  construction  will  preserve  to  the  public  all 
the  benefits  intended  and  all  that  will  result  from  the  con- 
struction given  by  the  court  in  the  opinion  in  this  case, 
and  it  will  avoid  the  General  Assembly  being  required  to 
determine  just  who  are  officers  and  who  are  employees. 
Under  the  decision  in  this  case,  if  the  legislature  by  mis- 
take includes  in  a  bill  making  appropriations  for  the  pay 
of  officers  an  appropriation  for  the  pay  of  an  employee, 
or  zHce  versa,  the  appropriation  will  be  invalid.  This  is 
imposing  upon  the  legislature  a  duty  the  performance  of 
which  must  be  of  great  difficulty,  for,  notwithstanding  the 
constitutional  definition  of  an  officer  and  an  employee,  it 
is  by  no  means  always  easy  to  distinguish  between  them. 
This  case  presents  a  good  illustration  of  that  difficulty,  for 
this  court  and  the  trial  court  do  not  entirely  agree  upon 
who  are  officers  and  who  are  employees.  If  in  the  deter- 
mination of  that  question  courts  disagree,  it  will  be  readily 
seen  the  legislature  will  have  difficulty  in  determining  it 
with  accuracy.  That  courts  have  not  always  found  the 
determination  of  this  question  free  from  difficulty  will  be 
found  by  reference  to  Bunn  v.  People,  45  111.  397,  People 
V.  Loeffler,  175  id.  585,  and  29  Cyc.  1364- 1366,  and  notes. 
The  appropriations  held  invalid  because  made  for  the  pay- 
ment of  officers  and  included  in  the  Omnibus  Bill  are  not 
attacked  because  the  persons  to  whom  they  were  made  were 
870  -  28 
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not  lawfully  entitled  to  the  money  or  because  they  were 
illegal  for  any  other  reason  than  that  they  were  for  the 
payment  of  officers  and  w^ere  included  in  a  bill  making  ap- 
propriations for  others  not  officers.  The  bill  contains  no 
other  subject  than  appropriations.  If,  as  it  appears  to  me, 
the  constitutional  provision  referred  to  will  bear  the  con- 
struction I  have  contended  for,  it  seems  clear  the  public 
good  would  be  as  well  or  better  served  by  so  construing  it 
than  by  construing  it  as  has  been  done  in  the  opinion  in 
this  case. 

Mr.  Justice  Craig,  dissenting : 

The  appropriations  attacked  in  this  suit  as  having  been 
made  for  unlawful  purposes  have  been  held  valid  with  the 
exception  of  the  appropriations  to  the  State  Treasurer  for 
refund  of  taxes,  the  appropriation  to  the  Secretary  of  State 
for  telephone  tolls  for  members  of  the  General  Assembly, 
and  the  appropriation  for  legal  services  and  traveling  ex- 
penses of  attorneys  and  court  costs  for  the  insurance  de- 
partment. I  do  not  concur  with  the  foregoing  opinion  as 
to  the  last  two  appropriations ;  and  as  to  the  relief  sought 
by  the  bill  filed  in  this  case,  it  is  not,  in  my  opinion,  of  such 
character  as  would  authorize  a  court  of  equity  to  entertain 
this  suit  without  the  intervention  of  the  Attorney  General. 

The  appropriation  for  telephone  tolls  is  not  for  the 
benefit  of  the  General  Assembly  that  made  the  appropria- 
tion or  for  the  members  thereof,  but  is  to  the  Secretary  of 
State  as  custodian  of  the  capitol  building  and  is  for  the 
benefit  of  the  succeeding  General  Assembly.  It  is  in  no 
way  an  allowance  or  emolument  or  perquisite  to  any  mem- 
ber nor  is  it  an  incidental  expense  to  be  paid  to  the  mem- 
bers. It  is  customary  in  all  legislative  bodies  to  provide 
pages,  messengers,  stenographers,  etc.,  to  perform  services 
for  the  members.  While  in  one  sense  this  is  an  additional 
expense  which  is  incurred  for  the  benefit  of  each  individual 
member,  the  members  are  not  supposed  to  pay  these  em- 
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ployees  out  of  their  own  pockets,  and  such  items  of  expense 
are  not  considered  as  incidental  expenses  personal  to  the 
members  but  as  an  incidental  expense  of  holding  a  session 
of  a  legislative  body.  I  think  that  the  appropriation  in 
question  can  properly  be  classed  as  one  of  the  incidental  ex- 
penses of  that  body  as  a  whole  which  is  necessary  to  enable 
it  to  more  expeditiously  discharge  its  business  as  a  body. 
Adequate  telephone  service  is  as  essential  to  the  proper  dis- 
charge of  the  duties  of  the  members  of  the  General  As- 
sembly as  it  is  for  the  proper  discharge  of  the  duties  of 
the  officers  and  employees  of  the  other  departments  of  the 
State  government.  The  Omnibus  Bill  includes  numerous 
items  of  appropriation  for  the  various  State  offices,  none  of 
which  are  challenged  in  this  suit,  for  telephones,  telegraph 
and  express  charges,  etc.,  which  will  necessarily  be  incurred 
in  the  proper  discharge  of  the  business  of  those  offices, 
and  in  my  judgment  the  appropriation  in  question  for  the 
members  of  the  succeeding  General  Assembly  is  of  the  same 
character  and  should  be  sustained  as  such. 

As  to  the  appropriation  for  legal  services,  etc.,  for  the 
insurance  department,  it  is  true  that  the  office  of  Attor- 
ney General  was  known  to  the  common  law.  Just  what  his 
duties  and  prerogatives  were,  as  a  matter  of  judicial  his- 
tory, is  involved  in  some  doubt,  to  say  the  least,  as  may  be 
gathered  from  the  reports  of  the  common  law  courts  cited 
in  the  majority  opinion,  particularly  the  opinion  in  the  case 
of  Wilkes  V.  Rex,  on  appeal  from  the  court  of  King's  Bench 
to  the  House  of  Lords,  as  reported  in  Wilmot's  Notes  of 
Opinions,  on  page  322,  in  which  it  is  said:  "The  great 
abilities  of  the  persons  appointed  to  the  office  have  made  it 
figure  high  in  the  imagination  and  annexed  ideas  to  it  which 
do  hot  belong  to  it,  for  he  is  but  an  attorney,  though  to  the 
king,  and  in  no  other  or  different  relation  to  him  than  every 
other  attorney  is  to  his  employer."  The  same  case  as  re- 
ported in  Brown's  Cases  in  Parliament  (vol.  4,  p.  360,) 
holds  that  the  Solicitor  General  might  file  an  information 
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as  well  as  the  Attorney  General,  and  such  had  been  the  com- 
mon practice.  About  all  that  can  be  said  is  that  he  was  an 
attorney  for  the  crown,  but,  as  stated  in  the  majority  opin- 
ion, he  was  not  the  sole  representative  of  the  crown  in  the 
common  law  courts. 

The  extent  to  which  the  common  law  is  made  a  part  of 
our  system  of  laws  is  fixed  by  the  single  section  of  chap- 
ter 28  of  the  Revised  Statutes.  As  stated  by  Judge  Cooley 
in  his  work  on  Constitutional  Limitations  (7th  ed.  p.  94)  : 
"It  is  also  a  very  reasonable  rule  that  a  State  constitution 
shall  be  understood  and  construed  in  the  light  and  by  the 
assistance  of  the  common  law  and  with  the  fact  in  view  that 
its  rules  are  still  left  in  force.  By  this  we  do  not  mean  that 
the  common  law  is  to  control  the  constitution,  or  that  the 
latter  is  to  be  warped  and  perverted  in  its  meaning  in  order 
that  no  inroads,  or  as  few  as  possible,  may  be  made  in  the 
system  of  common  law  rules,  but  only  that  for  its  defini- 
tions we  are  to  draw  from  that  great  fountain,  and  that  in 
judging  what  it  means  we  are  to  keep  in  mind  that  it  is  not 
the  beginning  of  law  for  the  State,  but  that  it  assumes  the 
existence  of  a  well  understood  system,  which  is  still  to  re- 
main in  force  and  be  administered  but  under  such  limita- 
tions and  restrictions  as  that  instrument  imposes."  While 
it  is  proper  to  refer  to  the  common  law  for  assistance  in 
construing  a  constitution,  it  does  not  follow  simply  because 
an  officer  was  known  to  the  common  law  and  is  also  named 
in  the  constitution  by  the  same  name  or  common  law  desig- 
nation, that  there  is  thereby  engrafted  into  the  constitution, 
as  a  part  thereof,  all  of  the  powers,  duties  and  prerogatives 
of  such  officer  at  common  law,  to  the  extent  that  such 
powers,  duties  and  prerogatives  would  become  constitutional 
provisions  and  that  the  legislative  department  of  the  gov- 
ernment would  have  no  power  to  abolish,  modify  or  restrict 
such  common  law  powers.  That  would  make  the  common 
law  control  the  constitution.  The  constitution  of  18 18  did 
not  create  the  office  of  Attorney  General.    By  paragraph  10 


Digitized  by 


Google 


tie.  M5.]  Fergus  v.  Russel.  357 

of  the  schedule  it  was  left  optional  with  the  legislature  to 
appoint  an  Attorney  General  and  prescribe  his  duties.  The 
constitution  of  1848  did  not  provide  for  the  election  or  ap- 
pointment of  an  Attorney  General.  Between  1848  and  1867 
the  State  had  no  Attorney  General,  so  that  from  1818  to 
1870  every  Attorney  General  of  this  State  was  an  officer 
provided  for  by  the  statute  and  whose  duties  were  regulated 
and  prescribed  by  legislative  enactment.  It  is  reasonable  to 
suppose  that  in  adopting  the  constitution  of  1870  the  people 
had  in  mind  by  the  term  "Attorney  General"  the  officer  that 
was  known  to  the  law  of  the  State  before  that  time  and  not 
the  officer  existing  in  England  centuries  before  that  time, 
whose  duties  and  powers  could  only  be  ascertained  by  an 
examination  of  the  early  English  Reports,  if  at  all.  In  the 
case  of  Dahnke  v.  People,  168  111.  102,  as  to  the  powers  of 
the  sheriff,  a  reading  of  the  opinion  will  disclose  that  the 
court  based  its  opinion  upon  the  exact  question  at  issue, 
more  upon  the  powers  of  the  sheriff  as  conferred  upon  him 
by  statute  than  upon  his  common  law  powers  and  preroga- 
tives. In  the  case  of  Chicago  Mutual  Life  Indemnity  Ass^n 
V.  Hunt,  127  111.  257,  it  was  merely  held  that  in  that  par- 
ticular case  the  Attorney  General  had  power  to  act.  The 
question  was  not  involved  as  to  whether,  in  a  proper  case, 
other  officers  or  attorneys  could  by  law  be  empowered  to 
also  act  in  similar  suits. 

To  hold  that  it  is  the  duty  of  the  Attorney  General  to 
conduct  the  entire  law  business  of  the  State,  and  that  he  is 
the  sole  official  adviser  of  all  boards,. commissions  and  de- 
partments of  the  State  government,  in  my  opinion  is  unwar- 
ranted, and  such  holding  is  not  supported  by  the  common 
law  authorities,  is  contrary  to  the  constitution  and  the  stat- 
utes which  fix  the  duties  of  that  office,  and  is  opposed  both 
to  the  letter  and  spirit  of  our  laws.  There  would  be  just 
as  much  reason  for  saying  that  such  officers  as  justices  of 
the  peace,  constables  and  coroners,  which  were  all  known  to 
the  common  law  and  had  duties,  powers  and  prerogatives 
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which  they  do  not  have  in  this  State,  and  who  are  also  men- 
tioned in  the  constitution,  have  all  the  powers,  duties  and 
prerogatives  of  the  officers  of  the  same  name  at  common 
law,  and  that  the  enactments  of  the  General  Assembly  fix- 
ing the  duties  of  these  officers  which  in  any  way  deprive 
them  of  their  common  law  powers  and  prerogatives  are  all 
invalid.  If  the  Attorney  General  of  this  State  were  ap- 
pointed by  the  Governor  and  held  office  at  his  pleasure, 
as  the  Attorney  General  of  England  was  appointed  by  the 
crown  and  held  office  and  as  the  Attorney  General  of  the 
United  States  is  appointed  by  the  President  and  holds  office, 
there  would  be  more  reason  for  holding  that  he  is  the  chief 
adviser  of  State  officers  and  the  different  State  boards  and 
commissions.  Under  our  system  the  different  boards  and 
commissions  appointed  by  the  Governor,  as  head  of  the  ex- 
ecutive department  of  the  State,  have  to  deal  with  so  many 
questions  of  law  and  procedure  which  directly  affect  the  ob- 
jects and  purposes  for  which  they  were  created,  that  when 
all  these  matters  are  put  under  the  control  of  an  officer 
who  is  not  responsible  to  the  executive  who  appoints  these 
boards  and  who  controls  and  directs  their  policies,  it  cannot 
help  but  create  confusion  and  substitute  the  Attorney  Gen- 
eral as  the  directing  head  of  all  such  boards  and  commis- 
sions instead  of  the  chief  executive,  who  is  by  law  entrusted 
with  such  matters. 

Whatever  the  duties  and  prerogatives  of  the  Attorney 
General  were  at  common  law,  his  right  or  duty  to  act  as 
legal  adviser  of  the  officers  or  departments  of  State  in  insur- 
ance matters  was  not  one  of  them.  Regulation  of  insurance 
matters  was  unknown  to  the  common  law  up  to  the  time 
when  the  common  law  was  adopted  as  a  part  of  our  system 
of  laws,  and  in  this  State  insurance  is  a  matter  altogether 
for  statutory  regulation.  The  duties  of  the  Attorney  General 
are  not  prescribed  by  the  constitution,  except  that  he  is  to 
perform  such  duties  as  may  be  prescribed  by  law.  Unques- 
tionably, the  legislature  has  a  right  to  require  the  Attorney 
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General  to  perform  such  legal  duties  as  may  be  necessary  in 
behalf  of  the  insurance  department  or  in  insurance  matters, 
and  for  the  same  reason  that  he  may  be  required  to  act,  and 
as  these  matters  are  altogether  matters  of  statute  law,  it 
would  seem  that  the  legislature  has  the  further  right  to  re- 
lieve him  of  those  duties  by  providing  for  other  attorneys 
or  counsel  for  the  insurance  department  We  have  held 
repeatedly  that  when  an  office  which  the  legislature  has  the 
right  to  create  has  been  created  by  statute,  such  office  is 
wholly  within  the  control  of  the  legislature  creating  it, 
(People  V.  Loeffler,  175  III  585,  and  cases  cited,)  and  it 
necessarily  follows  that  the  legislature  has  the  full  power 
to  prescribe  the  duties  pertaining  to  that  office  and  declare 
what  officers  shall  manage  its  affairs  and  what  appropria- 
tions are  necessary  therefor.  While  it  is  not  the  duty  of 
courts  to  question  the  wisdom  of  such  laws  as  the  legisla- 
ture has  the  right  to  enact,  it  may  be  said  that  in  view  of 
the  fact  that  insurance  law  is  a  branch  by  itself  and  that 
the  insurance  business  is  one  of  the  most  important  matters 
with  which  the  State  authorities  have  to  deal,  the  legisla- 
ture, in  creating  an  insurance  department  and  placing  all 
matters  relating  to  insurance  in  the  hands  of  a  superintend- 
ent of  insurance,  saw  fit  to  allow  the  Insurance  Superin- 
tendent his  own  counsel,  who  would  be  in  touch  with  him 
and  responsible  to  him  in  much  the  same  manner  that  many 
large  private  businesses  retain  individual  attorneys  who  are 
skilled  in  the  particular  lines  in  which  they  are  engaged 
and  who  are  employed  to  devote  their  time  exclusively  to 
such  matters. 

As  to  the  right  of  -the  complainant  in  the  original  bill 
to  maintain  this  suit,  it  is  true  that  we  have  held  that  a 
tax-payer  may  resort  to  a  court  of  equity  to  prevent  the 
misapplication  of  public  funds.  With  the  exception  of  the 
appropriations  mentioned  and  those  disposed  of  on  their 
merits  by  the  foregoing  opinion,  this  case  in  no  way  in- 
volves the  misappropriation  of  public  funds  or  the  expendi- 
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ture  of  such  funds  for  what  is  claimed  to  be  or  could  rea- 
sonably be  deemed  an  improper  or  unlawful  purpose.  The 
cases  cited  in  support  of  the  right  of  a  tax-payer  to  main- 
tain this  suit  involved  different  questions  from  those  pre- 
sented in  the  case  at  bar.  In  all  those  cases  there  was 
involved  but  the  simple  proposition  whether  in  the  final 
outcome  of  the  suit  money  would  be  saved  to  all  the  tax- 
payers. In  this  suit  an  individual  tax-payer,  while  attacking 
certain  relatively  unimportant  appropriations,  has,  in  effect, 
asked  for  the  construction  of  certain  other  appropriaticMi 
measures  which  are  by  far  the  most  important  matters  in- 
volved, thereby  risking  an  adverse  decision  and  imperiling 
the  interests  of  all  the  tax-payers  in  the  State  to  that  ex- 
tent, and  by  the  ultimate  action  of  this  court  in  declaring 
the  Governor's  veto  of  certain  appropriations  unlawful,  the 
result  has  been,  in  that  respect  fJone,  to  materially  increase 
the  burden  of  the  tax-payers.  No  such  alternative  was  in- 
volved and  such  an  outcome  was  not  possible  in  the  cases 
cited.'  In  the  case  of  Jones  v.  O'Connell,  266  111.  443,  the 
only  question  in  controversy  was  whether  a  county  treas- 
urer had  the  right  to  retain  and  appropriate  to  his  own  use 
certain  fees  which  would  otherwise  be  the  property  of  the 
State  or  county.  In  the  case  of  Burke  v.  Snively,  208  111. 
328,  there  was  involved  an  appropriation  for  the  mainte- 
nance of  the  Illinois  and  Michigan  canal,  and  the  only  is- 
sue involved  was  whether  or  not  such  appropriation  was  un- 
constitutional. This  court  held  that  such  appropriation  was 
unconstitutional  because  of  the  constitutional  provision  di- 
rectly prohibiting  an  appropriation  of  money  from  the  State 
treasury  in  aid  of  the  said  canal.  In  the  case  of  Adams  v. 
Brenan,  177  111.  194,  it  was  held  that  a  tax-payer  may  main- 
tain a  bill  in  equity  to  enjoin  a  board  of  education  from 
appropriating  school  funds  to  a  purpose  not  warranted  by 
law.  In  the  case  of  City  of  Chicago  v.  Nichols,  177  111.  97, 
it  was  held  that  a  tax-payer  of  a  city  could  enjoin  an  illegal 
or  unauthorized  diversion  of  the  public  funds  of  the  munici- 
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pality  or  the  execution  of  illegal  contracts  or  the  incurring 
of  illegal  indebtedness.  The  question  involved  was  the  right 
of  the  city  council  of  the  city  of  Chicago  to  make  an  ap- 
propriation for  additional  lights  in  excess  of  the  amount 
provided  in  the  annual  appropriation  bill  of  the  year  for 
which  the  lights  were  to  be  used,  except  in  case  of  casualty 
or  accident  happening  after  such  appropriation  was  made. 
In  the  case  of  Stevens  v.  St.  Mary's  Training  School,  144 
111.  336,  it  was  held  that  a  court  of  equity  had  the  power 
to  enjoin  the  appropriation  and  payment  of  county  funds 
in  aid  or  support  of  sectarian  schools  or  any  school  con- 
trolled by  a  church  or  religious  denomination,  such  an  ap- 
propriation being  prohibited  in  express  terms  by  section  3 
of  article  8  of  the  constitution.  In  the  case  of  Littler  v. 
Jayne,  124  111.  123,  it  was  held  that  a  tax-payer  could  enjoin 
the  State  House  Commissioners  from  making  or  approving 
vouchers  for  the  expenses  incurred  in  making  certain  stat- 
ues to  be  placed  in  the  State  house  on  the  ground  that  the 
contract  for  this  work  was  not  made  by  advertising  for  bids, 
in  compliance  with  the  law  which  authorized  such  work  to 
be  done,  and  a  misappropriation  of  the  public  money  was 
threatened.  In  the  case  of  McCord  v.  Pike,  121  111.  288, 
a  bill  was  filed  to  enjoin  the  sale  of  property  belonging  to 
the  county  for  a  lower  price  than  had  been  offered  for  it, 
and  it  was  held  that  if  an  unjust  and  illegal  burden  was 
attempted  to  be  imposed  on  the  tax-payers  by  county  au- 
thorities, or  the  money  or  property  of  the  county,  to  replace 
which  taxes  must  be  levied,  is  being  wasted  or  squandered, 
any  tax-payer  will  have  such  a  direct  interest  as  will  au- 
thorize him  to  maintain  a  bill  to  enjoin  the  threatened  bur- 
den or  illegal  act.  Jackson  v.  N orris,  72  111.  364,  was  for 
an  injunction  to  restrain  the  mayor  and  city  council  of  a 
city  from  donating  the  funds  of  the  city  to  a  manufacturing 
company,  a  private  corporation,  and  it  was  held  that  a  court 
of  equity  will  entertain  a  bill  on  behalf  of  tax-payers  to 
relieve  against  such  misappropriation  of  public  corporate 
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funds.  In  Chestnutwood  v.  Hood,  68  111.  132,  a  bill  was 
filed  by  tax-payers  to  enjoin  the  corporate  authorities  of  the 
county  from  issuing  bonds  in  aid  of  a  railroad  enterprise. 
The  question  of  issuing  such  bonds  had  been  submitted  to 
the  voters  of  the  county  at  an  election  as  provided  by  law, 
and  it  appeared  that  a  majority  of  all  those  voting  at  such 
election  had  not  voted  in  favor  of  such  bond  issue.  Perry 
V.  Kinnear,  42  111.  160,  was  an  injunction  suit  to  restrain 
a  county  clerk  from  issuing  an  order,  and  the  county  treas- 
urer from  paying  such  order,  issued  pursuant  to  authority 
of  the  county  board  for  the  amount  of  an  appropriation 
from  county  funds  to  pay  a  judge  of  the  circuit  court  in 
addition  to  the  salary  allowed  by  law.  In  Colton  v.  Han- 
chett,  13  111.  615,  it  is  held  that  a  tax-payer  had  the  right 
to  enjoin  the  supervisors  of  a  county  from  appropriating 
county  funds  to  aid  a  private  individual  in  the  construction 
of  a  toll  bridge. 

In  all  of  the  above  cases  in  which  appropriations  were 
involved  it  was  the  illegality  of  the  purpose  of  the  appro- 
priation, as  distinguished  from  the  irregularity  of  the  man- 
ner of  making  the  appropriation,  that  gave  a  court  of  equity 
jurisdiction  to  entertain  such  suits.  All  that  was  decided  in 
them  was,  that  when  public  funds  are  appropriated  or  be- 
ing applied  to  an  illegal  or  unlawful  purpose  a  tax-payer 
might  resort  to  a  court  of  equity  to  restrain  such  illegal 
appropriation  or  misapplication  of  the  public  funds.  The 
reason  assigned  for  entertaining  jurisdiction  in  those  cases 
was,  that  if  the  ultimate  objects  of  such  suits  were  attained 
there  would  be  a  saving  of  public  funds  to  the  tax-payers 
which  otherwise  would  be  wasted  or  squandered  and  must 
be  replaced  by  a  new  tax  levy  and  the  burdens  of  the  tax- 
payers to  that  extent  proportionately  increased.  Such  is  not 
the  situation  presented  by  this  case.  Instead  of  money  be- 
ing saved  to  the  tax-payers  just  the  reverse  is  true.  Apply- 
ing the  reasoning  upon  which  the  decisions  in  those  cases 
are  based  to  the  situation  presented  by  the  case  at  bar,  it 
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will  be  seen  appellees  have  no  standing  in  a  court  of  equity 
to  maintain  this  suit. 

As  to  the  character  of  the  appropriations  chiefly  com- 
plained of  in  appellees'  bill,  there  is  no  pretense  but  that 
the  purposes  for  which  such  appropriations  were  made  were 
legal  and  lawful  or  that  it  was  the  duty  of  the  General  As- 
sembly to  make  adequate  appropriations  for  such  purposes. 
On  the  contrary,  the  contention  is  that  the  Governor's  veto 
of  certain  items  is  invalid,  and  that  appropriations  were 
made  for  certain  State  officers  in  the  Omnibus  Bill  which 
should  have  been  made  in  another  bill, — ^the  State  officers' 
pay  bill.  Conceding  that  the  Governor  has  no  power  to 
veto  appropriation  items  in  part,  I  am  unable  to  see  how 
the  invalidating  of  such  veto  would  in  any  manner  inure 
to  the  benefit  of  the  tax-payers  of  the  State.  The  ultimate 
effect  of  raising  that  question  is  to  increase — not  decrease — 
the  amount  of  such  appropriations,  in  the  aggregate  amount- 
ing to  hundreds  of  thousands  of  dollars,  the  burdens  of 
the  tax-payers  being  to  that  extent  increased.  As  to  those 
held  to  be  State  officers  for  whom  appropriations  were 
made  in  the  Omnibus  Bill,  it  is  not  claimed  that  they  are 
not  State  officials  and  as  such  entitled  to  their  salaries,  and 
in  an  amount,  in  the  aggregate,  appropriated  for  that  pur- 
pose. On  the  contrary,  it  is  admitted  that  they  are  such 
officers,  as  it  is  charged  in  the  bill  that  they  are  State  offi- 
cers but  the  appropriation  for  their  salaries  was  improperly 
included  in  the  Omnibus  Bill.  It  being  conceded  that  they 
are  State  officers,  charged  with  the  duty  of  rendering  ser- 
vices to  the  State,  it  was  incumbent  upon  the  General  As- 
sembly, and  it  was  in  duty  bound,  to  appropriate  funds  for 
the  payment  of  their  salaries,  which  can  neither  be  increased 
nor  decreased  during  their  several  respective  terms  of  office. 
The  General  Assembly  in  making  these  appropriations  had 
done  no  more  than  was  its  legal  duty,  but  in  an  irregular 
manner. 
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While  it  is  true  that  the  constitution  defines  what  is  an 
office  and  what  an  employment,  it  cannot  be  said  but  that 
the  nature  of  the  services  performed  by  certain  officials  in 
the  various  departments  of  the  State  government  are  in 
many  instances  of  such  character  that  their  status  as  offi- 
cers or  employees  cannot  be  readily  distinguished  and  de- 
termined. This  is  well  illustrated  here,  where  neither  the 
counsel  for  the  respective  parties,  the  learned  chancellor  who 
heard  the  cause  or  this  court  agree  as  to  the  status  of  every 
officer  or  employee  for  whom  an  appropriation  was  made 
in  the  Omnibus  Bill;  and  to  hold  that  a  court  of  equity 
will  stay  the  levy  and  collection  of  State  taxes  at  the  in- 
stance of  any  tax-payer  until,  after  all  the  delays  incident 
to  a  proceeding  in  that  form  and  an  appeal  to  this  court, 
it  has  been  ascertained  in  each  instance  whether  or  not  all 
of  the  persons  for  whom  appropriations  are  made  are  offi- 
cers or  employees,  is  carrying  the  doctrine  of  the  cases 
cited  in  the  majority  opinion  entirely  too  far.  While,  of 
course,  these  appropriations  should  be  properly  made,  there 
was  not  such  error  committed  by  the  legislature  in  merely 
getting  some  of  these  appropriations  in  the  wrong  bill  as 
justifies,  under  all  the  circumstances,  the  action  of  a  court 
of  equity  in  setting  them  aside  and  thereby  destroying  the 
functions  of  certain  of  the  most  important  branches  of  the 
State  government.  The  State  acts  only  through  its  em- 
ployees and  officers.  The  bill  seeks  to  tie  up  the  State  Pub- 
lic Utilities  Commission,  the  grain  inspection  department, 
the  Live  Stock  Commission,  the  State  Highway  Commis- 
sion, the  Mine  Rescue  Commission,  and  many  others, 
amounting  in  all  to  over  a  htmdred  different  lines  of  em- 
ployment in  the  various  departments  of  the  State.  As  long 
as  such  officers  as  the  Auditor  and  Attorney  General  have 
been  elected  by  the  people,  and  whose  duty  it  is  to  guard 
the  interests  of  the  people  in  the  matter  of  bringing  suits 
on  behalf  of  the  State  or  which  concern  all  the  people  of 
the  State,  it  would  seem  that  before  a  suit  of  this  kind 
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would  be  entertained  by  any  court  they  should  be  consulted 
in  the  matter,  and  should  be  allowed  some  discretion  as 
to  bringing  such  suits  before  imperiling  the  interests  of  all 
other  tax-payers  of  the  State,  with  the  unfortunate  result 
that  has  been  reached  by  the  decision  in  this  case.  If  they 
should  refuse  to  bring  such  suits  then  the  matter  could  be 
properly  presented  to  the  court  by  an  aggrieved  tax-payer 
to  compel  them  to  act. 

Analogous,  in  principle,  to  the  right  of  a  tax-payer  to 
enjoin  the  improper  expenditure  of  public  money  is  the  right 
to  enjoin  the  collection  of  an  illegal  tax.  In  the  case  of 
DuPage  County  v.  Jenks,  65  111.  275,  in  discussing  the  right 
of  an  individual  to  restrain  the  collection  of  taxes,  this 
court,  speaking  through  Mr.  Justice  Walker,  on  page  281 
said:  "It  may  be,  and  is,  no  doubt,  true,  that  many  of 
the  citizens  of  these  towns  felt  themselves  under  at  least  a 
moral  obligation  to  lend  the  necessary  support  to  the  State, 
county,  town  and  municipal  governments  under  which  they 
lived  and  by  which  they  were  protected  in  their  persons  and 
property,  and  were  willing  to  waive  any  irregularities  that 
may  have  intervened  in  levying  these  taxes.  They,  no 
doubt,  felt  the  duty  they  owed  to  support  the  State  and 
county  governments  by  paying  these  taxes.  They  seem  to 
have  had  no  disposition  to  engage  in  a  cause  that  would 
tend  to  embarrass  the  State  and  to  disorganize  the  county 
and  stop  the  administration  of  justice,  even  if  the  tax  was 
not  technically  correct  in  the  mode  in  which  it  was  levied. 
*  *  *  It  cannot  be  held  that  a  litigiously  disposed  person 
may,  on  his  own  motion,  file  a  bill  in  his  own  name  and 
on  behalf  of  all  other  tax-payers  of  the  county,  and  stop 
the  collection  of  all  the  revenue  for  the  support  of  the 
State,  the  county,  townships,  cities,  towns,  schools  and  other 
municipalities.  Our  government  is  not,  and  never  can  be, 
at  the  mercy  of  one  or  a  few  individuals  thus  to  bring  it 
to  an  end  by  the  forms  of  law.  To  so  hold  would  be  a 
perversion  of  the  purposes  for  which  a  court  of  chancery 
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was  created,  and  would  be  a  power  never  conferred,  de- 
structive to  the  peace  and  good  order  of  society,  if  not  to 
the  government  itself.  Such  a  power  can  never  be  exer- 
cised by  any  court.  It  would  be  revolutionary  and  highly 
dangerous  to  all  our  institutions."  In  Knopf  v.  First  Nat. 
Bank  of  Chicago,  173  111.  331,  it  was  held  that  a  bank  may 
file  a  bill  in  equity  to  enjoin  the  collection  or  extension  of 
an  illegal  tax  on  its  stockholders,  and  a  number  of  former 
decisions  of  this  court  are  cited  in  support  of  such  holding 
in  which  such  suits  had  been  entertained^  A  distinction, 
however,  is  made  between  those  cases  and  the  case  of  Du- 
Page  County  v.  Jenks,  supra,  which  applies  with  peculiar 
force  to  the  facts  in  the  case  at  bar.  It  was  held  in  the 
Knopf  case  that  the  decision  in  the  DuPage  County  case 
was  unquestionably  right.  The  language  above  quoted  was 
set  out  in  the  opinion,  and  it  was  further  said :  "That  case 
involved  the  entire  machinery  and  existence  of  all  govern- 
ment within  those  towns.  The  decision  does  not  rest  on 
the  ground  that  a  single  wrongful  act,  which  by  its  gen- 
eral nature  inflicts  the  same  injury 'upon  every  tax-payer, 
may  not  be  prevented  and  relief  given  to  all  at  the  suit  of 
one,  but  it  involved  considerations  of  the  existence  and  ad- 
ministration of  government,  and  when  such  considerations 
and  questions  of  public  policy  are  involved  they  restrain  or 
supplant  the  exercise  of  the  power  of  the  court,  and  some- 
times even  deny  what  would  otherwise  be  a  remedial  right 
in  the  individual.  The  decision  did  not  deny  or  limit  the 
right  of  the  individual  to  demand  action  even  in  such  a 
case,  but  did  require  that  his  right  should  be  limited  to 
himself  in  a  case  where  it  could  not  be  presumed  that  the 
other  tax-payers  desired  to  stop  the  administration  of  the 
government  and  where  such  disastrous  consequences  would 
surely  result.  The  principle  does  not  apply  to  mere  cases 
of  misrule  in  particular  matters,  such  as  are  involved  in 
this  case,  where  it  cannot  be  presumed  that  the  tax-payers 
desired  the  imposition  and  collection  of  an  illegal  burden, 
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if  it  should  be  found  to  be  such."  These  two  cases  well 
illustrate  the  distinction  between  the  case  at  bar  and  the 
cases  cited  in  the  majority  opinion  sustaining  the  right  of 
an  individual  tax-payer  to  maintain  such  a  suit. 

The  appropriations  to  the  State  Treasurer  for  refund 
of  taxes  and  the  appropriation  for  the  expenses  of  various 
commissions  created  by  joint  resolution  are  in  the  same 
category  as  the  appropriations  attacked  in  the  Omnibus 
Bill.  They  were  for  proper  purposes,  but  the  appropriation 
to  the  Treasurer  should  have  been  for  a  definite  amount 
and  the  commissions  should  have  been  created  by  regular 
enactment  instead  of  by  resolution. 

No  matter  what  motive  prompted  this  proceeding,  as 
a  result  of  the  unfortunate  action  of  one  tax-payer  in  in- 
stituting the  suit  not  only  have  the  appropriations  and  con- 
sequent burdens  of  all  of  the  tax-payers  been  materially  in- 
creased by  reason  of  the  action  of  this  court  in  nullifying 
the  veto  of  the  Governor  as  to  parts  of  certain  items,  but 
the  only  possible  result  will  be  the  necessary  calling  to- 
gether of  the  General  Assembly  in  special  session,  at  an  ad- 
ditional expense  and  burden  to  all  the  tax-payers,  to  prop- 
erly provide  the  necessary  funds  with  which  to  carry  on 
the  departments  of  the  State  government  that  are  involved 
or  else  abandon  them.  As  to  the  personal  interest  of  the 
complainant  in  the  original  bill  in  the  subject  matter  of 
this  suit,  the  amount  of  the  tax  against  his  property  is  in- 
finitesimal and  the  objections  he  urges  to  the  appropriations 
in  question  are  highly  technical.  If  this  were  a  suit  in 
mandamus  against  the  Attorney  General  or  the  Auditor  of 
Public  Accounts  or  other  proper  officer  to  compel  him  to 
institute  this  suit,  the  court  would  have  the  right  to  exer- 
cise a  broad  discretion  in  granting  or  refusing  to  award 
the  writ,  and  would  consider  the  interest  of  the  complain- 
ant in  the  suit  and  the  public  inconvenience  and  embar- 
rassment in  the  administration  of  State  affairs  that  might 
ensue  by  awarding  the  writ.     {People  v.  Lieb,  85  111.  484.) 
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In  my  judgment  a  tax-payer  has  no  right  to  institute  a 
suit  of  this  character  in  his  own  name,  or  in  behalf  of 
himself  and  all  other  tax-payers  of  the  State  similarly  situ- 
ated, which  he  could  not  compel  the  proper  State  officer, 
under  like  circumstances,  to  institute  in  behalf  of  himself 
and  all  other  citizens  of  the  State.  Courts  of  equity  are 
not  established  for  the  purpose  of  deciding  academic  ques- 
tions. Under  the  holding  of  the  majority  opinion  a  dif- 
ferent rule  is  adopted,  and  any  tax-payer  of  any  county  in 
the  State  now  has  the  right  to  file  a  bill  in  chancery  in  the 
circuit  court  to  enjoin  the  Auditor  from  issuing,  and  the 
State  Treasurer  from  paying,  warrants  to  the  various  offi- 
cers and  employees  of  the  State  because  of  some  alleged 
irregularities  in  the  enactment  of  the  law  making  the  ap- 
propriations for  which  the  warrants  are  drawn.  In  self- 
protection  these  officers  are  justified  in  withholding  the 
issuance  and  payment  of  such  warrants  until  the  matter 
can  be  heard  and  finally  determined  by  the  courts.  This, 
in  some  instances,  may  take  several  months.  In  the  mean- 
time all  of  the  employees  and  officers  concerned  are  de- 
prived of  their  compensation  legitimately  earned.  This 
means  that  the  entire  business  of  the  State  will  be  hindered, 
embarrassed  and  in  some  instances  stopped.  The  various 
State  departments  which  have  been  affected  and  whose  work 
has  been  hampered  by  this  proceeding  have  been  mentioned. 
A  suit  against  a  municipality,  such  as  a  county,  city  or 
town,  or  an  officer  thereof,  to  prevent  an  illegal  and  un- 
lawful appropriation  of  its  funds  to  a  purpose  not  author- 
ized by  law,  which  will  in  no  way  hinder  or  embarrass 
such  municipality  in  the  performance  of  its  legitimate  cor- 
porate powers,  duties  and  functions,  or  a  suit  against  an 
officer  to  prevent  him  from  converting  to  his  own  use  pub- 
lic funds  in  violation  of  law,  presents  an  entirely  different 
situation  from  the  case  at  bar,  where  State  officers  are  en- 
joined from  paying  to  other  State  officers  and  employees 
their  legal  and  lawful  salaries,  and  thereby  the  machinery 
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of  a  sovereign  State  is  thrown  out  of  order.  The  conse- 
quences of  such  proceedings  are  bound  to  work  a  hardship, 
and  in  this  case  have  worked  a  hardship,  on  many  of  the 
officers  and  employees  of  the  State  whose  pay  is  involved 
and  have  interfered  with  their  necessary  duties  in  behalf  of 
the  State.  If  such  cases  are  to  be  tolerated  it  is  bound  to 
result  in  hopeless  confusion  and  disorganization  of  the  State 
government. 

There  was  no  equity  in  the  bill,  and  it  should  have 
been  dismissed. 

Mr.  Justice  Duncan,  dissenting : 

Section  23  of  article  5  of  our  present  constitution  pro- 
vides that  "the  officers  named  in  this  article  shall  receive 
for  their  services  a  salary  to  be  established  by  law,  which 
shall  not  be  increased  or  diminished  during  their  official 
terms,  and  they  shall  not,  after  the  expiration  of  the  terms 
of  those  in  office  at  the  adoption  of  this  constitution,  re- 
ceive to  their  own  use  any  fees,  costs,  perquisites  or  office, 
or  other  compensation."  In  pursuance  of  this  constitutional 
provision  our  present  statute  provides  that  there  shall  be 
allowed  and  paid  an  annual  salary,  in  lieu  of  all  other  sal- 
aries, fees,  perquisites,  benefit  or  compensation  in  any  form 
whatsoever,  to  the  Governor  the  sum  of  $12,000,  together 
with  the  use  and  occupancy  of  the  executive  mansion;  to 
the  Lieutenant-Governor  the  sum  of  $2500,  and  if  the  pow- 
ers and  duties  of  the  office  of  Governor  shall  devolve  upon 
the  Lieutenant-Governor  he  shall  during  such  emergency  be 
entitled  to  the  emoluments  thereof;  and  to  the  Superin- 
tendent of  Public  Instruction  the  sum  of  $7500.  In  pur- 
suance of  the  constitution  the  compensation  of  the  mem- 
bers of  the  legislature  was  fixed  by  statute  at  $2000  for  the 
period  for  which  members  of  the  house  are  elected,  and 
ten  cents  per  mile  for  each  mile  necessarily  traveled  in  go- 
ing to  and  returning  from  the  seat  of  government  at  each 
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session,  and  $50  per  session  for  each  member,  which  shall 
be  in  full  for  all  incidental  expenses. 

From  a  careful  consideration  of  the  foregoing  provi- 
sions of  the  constitution  and  of  the  statutes  on  salaries  it 
clearly  appears  that  the  legislature  intended  that  the  sum 
of  $2500,  annually,  should  be  the  full  compensation  for  the 
services  and  personal  expenses  of  the  Lieutenant-Governor 
when  not  serving  the  State  as  Governor.  The  legislators 
knew,  when  passing  the  statute  on  salaries,  that  as  president 
of  the  senate  he  would  be  required  to  travel  to  and  from 
the  seat  of  government  during  the  sessions  of  the  legisla- 
ture, the  same  as  the  other  members  thereof ,  and  they  also 
well  knew  that  he  could  legally  receive  no  other  or  further 
compensation  as  salary,  in  any  form,  than  the  sum  that 
they  were  then  fixing  for  him,  by  subsequent  legislation 
during  his  term.  It  is,  however,  not  material  to  determine 
what  was  the  purpose  or  intent  of  the  legislature  in  pass- 
ing the  various  provisions  of  the  Salaries  act,  as  it  is  the 
clear  intent  and  purpose  of  said  constitutional  provision  to 
prohibit  the  increase  or  decrease  of  the  salaries  of  all  State 
officers  by  way  of  further  allowances,  in  any  form,  during 
their  terms  of  office.  '  The  salary  of  an  officer  is  just  as 
certainly  increased  by  an  allowance  to  him  of  railroad  fare, 
hotel  bills  or  cigar  bills  paid  by  him  during  his  term  as  if 
he  had  been  allowed  a  like  sum  as  salary  in  an  act  denomi- 
nating the  sum  as  increased  salary.  It  is  well  understood 
that  a  person  who  takes  an  office  takes  it  cum  onere,  and 
is  legally  bound  to  perform  the  duties  thereof  for  the  sal- 
ary or  refuse  to  qualify,  or  resign  in  case  he  has  qualified. 
If  it  be  admitted  that  the  present  salary  of  the  Lieutenant- 
Governor  is  not  ample  for  his  services  and  that  the  legis- 
lature ought  to  have  allowed  him  his  necessary  expenses 
for  travel  in  the  first  instance,  the  constitution,  neverthe- 
less, prohibits  any  such  further  allowance  during  his  term. 
There  can  be  no  doubt  that  the  legislature  then  had  full 
right  and  power  to  specifically  allow  a  sum,  in  addition  to 
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his  salary,  for  his  necessary  expenses  had  it  seen  fit  to  do 
so.  The  constitution,  however,  in  my  judgment,  abso- 
lutely prohibited  any  change  or  addition  to  the  salary  of 
Lieutenant-Governor  during  his  term  by  way  of  an  addi- 
tional allowance  for  personal  expenses  or  otherwise,  and 
the  nile  is  too  important  to  the  public  to  allow  any  in- 
fringement thereof  whatever. 

For  like  reasons  above  given  I  think  the  following 
appropriations  to  the  Superintendent  of  Public  Instruc- 
tion should  be  held  to  be  invalid,  to-wit :  "For  conducting 
three  county  examinations,  $1500  each,  setting  questions 
and  correcting  manuscripts,  $4500  per  annum;  for  con- 
ducting State  examination,  setting  questions  and  correcting 
manuscript,  $250  per  annum ;  for  conducting  examinations 
for  medical  colleges,  $1400  per  annum.**  The  objection  to 
these  items  specifically  stated  is  that  the  sums  are  made 
payable  personally  to  the  superintendent  for  his  services  in 
the  particulars  named.  If  the  said  sums  are  to  be  paid  to 
or  for  any  other  employees  or  persons  to  render  the  ser- 
vices therein  named,  and  not  to  the  superintendent  for  his 
own  use  and  for  his  own  services,  it  should  clearly  so  ap- 
pear by  the  appropriation  itself,  so  that  it  may  be  known 
whether  or  not  it  is  a  valid  appropriation,  or  an  invalid 
one  for  the  purpose  of  increasing  the  salary  of  the  super- 
intendent. I  recognize  the  right  and  power  of  the  legisla- 
ture to  at  any  time  provide  for  the  payment  to  the  superin- 
tendent or  any  other  State  officer  sufficient  sums  to  pay  for 
the  legitimate  expenses  of  his  office,  such  as  stamps,  office 
supplies  and  other  legitimate  expenses  growing  out  of  the 
maintenance  thereof.  I  recognize,  also,  that  it  is. legitimate 
for  the  legislature  to  provide  for  assistants  and  employees 
necessary  to  have  the  office  properly  conducted,  and  to  ap- 
propriate to  the  officer  fixed  and  definite  sums  to  pay  said 
assistants  and  employees  the  definite  compensation  fixed  for 
their  services,  when  the  work  of  the  office  becomes  so  oner- 
ous that  the  officer  cannot  himself  fully  perform  it.    When,* 
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however,  the  allowance  to  the  officer  is  an  expense  purely 
personal  to  the  officer,  caused  by  his  going  to  and  from 
his  office,  and  not  in  pursuance  of  the  duties  of  his  office, 
or  for  his  personal  support  or  enjoyment  while  in  office, 
such  as  car  fare  or  hotel  and  cigar  bills,  or  when  the  ad- 
ditional allowance  is  made  to  him  for  his  own  use,  either 
for  services  rendered  by  him  or  by  his  assistants  or  em- 
ployees who  are  otherwise  provided  for  and  paid,  then  such 
allowances  are  illegal  and  void  because  in  contravention  of 
the  constitution. 

For  the  foregoing  reasons  I  respectfully  dissent  from 
that  portion  of  the  opinion  supported  by  the  majority  of 
the  court  that  holds  valid  the  appropriation  of  $2000  to 
the  Lieutenant-Governor  for  traveling  expenses  and  the  said 
appropriations  to  the  Superintendent  of  Public  Instruction. 


Rose  Simmons,  Appellee,  vs.  Margery  Ross,  Appellant 

Opinion  filed  October  2y,  ipi^-— Rehearing  denied  Dec.  14,  jpi3. 

Contracts — one  child  may  release  to  another  his  claim  in  ex- 
pectancy as  to  residue  of  parent's  estate.  It  is  lawful  for  children 
to  agree  with  each  other  to  accept  from  their  father  certain  tracts 
of  land  or  sums  of  money  as  present  gifts  in  lieu  of  any  right  or 
claim  they  may  have  in  expectancy  in  the  father's  land,  and  if  the 
agreement  is  carried  out  and  the  gifts  accepted,  respectively,  by 
all  the  children  but  one,  to  whom  the  father  neglected  to  make  any 
deed,  such  one  may  enforce  the  agreement  in  equity  as  against 
the  others,  and  the  Statute  of  Frauds  is  not  available  as  a  defense. 

Appeai.  from  the  Circuit  Court  of  Warren  county;  the 
Hon.  Robert  J.  Grier,  Judge,  presiding. 

Safford  &  Graham,  and  J.  W.  Clendenin,  for  ap- 
pellant. 

E.  P.  W11.UAMS,  and  J.  D.  Welsh,  (Williams,  Law- 
rence, Welsh  &  Green,  of  counsel,)  for  appellee. 
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Ralph  Cowd^n,  guardian  ad  litem,  for  Lillian  Sim- 
mons. 

Mr.  Chief  Justice  Farmer  delivered  the  opinion  of 
the  court : 

This  litigation  involves  the  rightful  ownership  and  title 
to  fifty  acres  of  land  in  Warren  county.  Appellee,  Rose 
Simmons,  filed  her  bill  in  the  circuit  court  claiming  she 
was  the  equitable  owner  of  the  land  but  that  the  legal  title 
was  in  appellant,  Margery  Ross.  The  bill  prayed  a  decree 
declaring  title  in  appellee  and  setting  aside  the  deed  by 
which  appellant  claimed  to  own  the  land.  The  chancellor 
granted  the  relief  prayed,  and  defendant  below,  Margery 
Ross,  has  prosecuted  this  appeal  from  that  decree. 

The  facts  and  circumstances  giving  rise  to  this  litiga- 
tion are  as  follows :  Alfred  W.  Simmons  was  the  father  of 
both  appellant  and  appellee  and  five  other  children.  Prior 
to  the  transactions  out  of  which  this  litigation  grows,  six 
of  said  children  had  married  and  were  living  in  homes  of 
their  own.  Appellee,  Rose  Simmons,  was  living  at  home 
with  her  father  and  mother  on  the  land  involved  in  this 
litigation.  She  was  born  a  cripple,  being  partially  par- 
alyzed on  one  side,  and  has  remained  in  this  unfortunate 
condition  since  her  birth.  Her  mental  activities  were  also 
hardly  up  to  the  normal.  Alfred  W.  Simmons,  the  father, 
owned,  besides  the  75  acres  of  land  here  in  controversy, 
366  acres  of  other  land.  In  1901  he  was  eighty-one  years 
of  age,  and  he,  his  wife  (quite  an  old  lady)  and  appellee 
lived  together  on  the  land  in  controversy.  The  father  de- 
sired to  dispose  of  his  land  to  his  children  during  his  life- 
time. For  that  purpose  he  had  the  366  acres  divided  into 
six  parts  by  three  neighbor-men  selected  for  that  purpose, 
who  placed  a  valuation  upon  the  total  number  of  acres  at 
$26,662.50.  It  was  the  desire  of  the  father  to  divide  that 
land  among  his  six  married  children,  reserving  the  75  acres 
for  a  home  for  himself,  wife  and  appellee,  which  was  to 
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become  the  appellee's  at  the  death  of  her  parents.  For  the 
purpose  of  making  this  settlement  and  distribution  of  land 
to  his  children  Simmons  called  the  six  married  children  to 
meet  at  his  home  January  14,  1901,  when  the  matter  was 
fully  discussed  and  plats  examined  of  the  division  of  the 
land  into  tracts  and  the  valuation  put  upon  them  by  the 
three  men  who  had  been  selected  for  that  purpose.  The 
share  of  each  of  the  six  children  in  the  366  acres  was . 
$4443.75.  The  proposed  distribution  of  the  land  was 
agreed  to  by  the  children  after  full  discussion.  The  wife 
of  Simmons  was  also  present  and  agreed  to  the  distribu- 
tion on  condition  that  appellee  was  to  have  the  75  acres 
at  the  death  of  the  husband  and  herself,  and  upon  this  cour 
dition  she  agreed  to  sign  the  deeds  to  the  other  six  children, 
releasing  her  right  of  dower  in  the  366  acres.  Inquiry  was 
made  of  the  children  by  Simmons  whether  there  was  any 
objection  to  the  proposed  distribution,  and  no  objection  was 
made.  Appellant  preferred  to  take  her  share  in  money, 
and  one  of  her  sisters  took  the  land  appellant  would  have 
received  by  the  distribution  and  paid  her  the  money  there- 
for, $4443.75.  Deeds  were  then  executed  by  Simmons  and 
wife  to  the  other  five  married  children  for  the  366  acres. 
No  deed  was  executed  for  the  75  acres  to  appellee.  Mrs. 
Simmons  died  in  about  one  year  after  this  transaction,  and 
Simmons  and  appellee  continued  to  live  on  the  land  in  con- 
troversy until  March,  191 1,  during  which  time  the  appel- 
lee, with  the  assistance  of  an  uncle,  (her  mother's  brother, 
who  lived  with  them  most  of  the  time,)  did  the  housework 
for  the  family.  The  proof  shows  that  notwithstanding  her 
crippled  condition  appellee  did  the  cooking,  housekeeping, 
milking,  churning,  raising  poultry,  and  other  duties  of  a 
housekeeper,  very  well,  being  assisted,  in  part,  by  her  uncle. 
No  other  help  was  kept  to  assist  her.  Appellant  appears 
not  to  have  been  successful  in  the  investment  and  manage- 
ment of  the  money  she  received  for  her  interest  in  the  land. 
She  and  appellee  were  not  as  congenial  toward  each  other 
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as  is  ordinarily  the  case  with  sisters.  From  time  to  time 
the  father  made  appellant  small  gifts  of  personal  property, 
to  which  appellee  objected  and  which  caused  some  feeling 
between  her  and  the  appellant.  In  March,  191 1,  Simmons 
went  to  the  house  of  the  appellant  and  remained  there  un- 
til some  time  in  June  following.  It  is  quite  apparent  ap- 
pellant exercised  considerable  influence  over  her  father  at 
that  time.  He  was  then  ninety  years  old  and  very  feeble. 
Appellee  was  left  at  the  home  place  with  the  uncle  when 
her  father  went  to  appellant's  house.  Shortly  afterwards 
appellant  called  her  brother  J.  H.  Simmons  by  telephone 
and  told  him  appellee  ahd  her  uncle  ought  to  be  taken  away 
from  the  home  place,  and  stated  that  her  father  wanted 
that  done.  J.  H.  Simmons  went  to  his  sister's  house  and 
saw  his  father,  who  requested  the  son  to  sell  oS  the  per- 
sonal property  on  the  farm  and  take  appellee  some  place  to 
board.  This  the  son  did  against  the  objections  of  appellee. 
Along  in  May,  Alfred  W.  Simmons  concluded  he  wanted  to 
go  back  to  the  farm,  and  so  stated  to  his  son  J.  H.  Simmons. 
The  son  proposed  to  him,  if  he  wanted  to  do  that,  the  chil- 
dren would  hire  a  family  to  live  with  and  take  care  of  him. 
The  father  said  he  wanted  appellant  to  live  on  the  farm 
with  him;  that  she  did  not  have  anything  and  he  wanted 
to  help  her  and  leave  her  something  when  he  died.  The 
son  reminded  his  father  of  the  agreement  that  appellee  was 
to  have  the  75  acres  and  that  it  would  be  objectionable  to 
the  other  children  for  him  to  fail  to  keep  the  agreement, 
and  proposed  that  if  he  wanted  appellant  to  live  on  the 
farm  with  and  care  for  him  the  other  children  would  pay 
her  whatever  it  was  worth.  This  proposition  was  not  ac- 
cepted. Appellant  said  she  would  not  undertake  the  care 
of  her  father  unless  her  pay  for  doing  so  was  secured. 
A  few  days  before  they  moved  bacl^  to  the  farm  Alfred 
W.  Simmons  executed  a  deed  to  appellant  conveying  her 
50  acres  of  the  75  acres,  reserving  to  himself  a  life  estate 
therein.    At  the  same  time  he  executed  a  deed  to  appellee 
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for  25  acres.  On  December  i,  1911,  he  executed  a  will, 
giving  appellee  $3000  and  his  sons  Henry,  David  B.,  Wil- 
liam M.  and  his  daughter  Mary  Link  each  $20.  To  ap- 
pellant he  gave  one-half  of  the  residue  of  his  estate  and  to 
the  children  of  his  deceased  son  the  remainder  of  his  es- 
tate. In  June,  191 1,  the  appellant's  family  and  her  father 
moved  back  to  the  home  place,  where  they  resided  until  the 
father's  death,  August  8,  1912. 

The  bill  in  this  case  was  filed  by  appellee  to  set  aside 
the  deed  to  appellant  and  to  invest  the  title  in  appellee  and 
for  an  accounting  of  rents  and  profits.  Before  the  bill  was 
filed  one  of  the  sons  of  Alfred  W.  Simmons  died,  leaving  a 
widow  and  two  children,  one  of  whom  was  a  minor.  They, 
together  with  the  surviving  children,  were  made  parties  de- 
fendant to  the  bill.  The  surviving  children  other  than  ap- 
pellant answered  the  bill,  admitting  its  allegations  and  that 
the  appellee  was  entitled  to  the  relief  prayed.  The  widow 
and  adult  daughter  of  the  deceased  son  were  defaulted. 
The  minor  child  of  the  deceased  son  answered  by  guardian 
ad  litem.  Appellant  answered,  denying  the  material  allega- 
tions of  the  bill  and  setting  up  and  relying  upon  the  Statute 
of  Frauds.  The  minor  defendant,  by  her  guardian  ad  litem, 
filed  a  cross-bill,  admitting  the  agreement  between  Alfred 
W.  Simmons  and  his  children  as  to  the  distribution  of  the 
land,  the  receipt  by  the  six  married  children  of  their  shares, 
and  that  appellee  was  to  have  the  75  acres  for  her  share  at 
the  death  of  her  parents.  The  cross-bill  alleges  appellant 
took  the  value  of  her  interest  in  money  as  her  distributive 
share  under  an  express  agreement  that  it  was  to  be  in  full 
of  her  share  in  the  real  estate  of  her  father ;  that  no  trans- 
fer was  ever  made  to  the  appellee,  and  that  in  fraud  and 
violation  of  the  agreement  Alfred  W.  Simmons,  after  the 
death  of  his  wife,  conveyed  50  acres  of  the  land  to  ap- 
pellant. The  cross-bill  further  alleges  that  the  agreement 
whereby  appellee  was  to  get  the  75  acres  of  land  was  not 
in  writing  and  was  void  under  the  Statute  of  Frauds  and 
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could  not  be  enforced.  The  cross-bill  prays  the  deed  to 
appellant  be  set  aside  as  fraudulent  and  that  the  50  acres 
of  land  be  4istributed  under  the  residuary  clause  of  the 
will  of  Alfred  W.  Simmons.  Upon  a  hearing  a  decree  was 
entered  setting  aside  the  deed  to  appellant  and  vesting  the 
title  in  appellee.  The  question  of  accounting  was  reserved 
for  future  determination. 

The  claim  of  the  original  bill  is,  that  at  the  time  of  the 
distribution  of  the  land,  in  1901,  it  was  agreed  between 
Alfred  W.  Simmons  and  wife  and  their  seven  children  that 
the  share  received  at  that  time  by  each  of  the  six  children 
to  whom  the  deeds  were  made  or  who  received  money  in 
lieu  of  their  share  of  land  was  to  be,  and  was,  accepted  in 
lieu  of  any  right  or  claim  either  of  said  children  should 
have  in  expectancy  in  the  real  estate  of  their  father;  that 
while  the  deed  was  not  then  made  to  appellee,  appellant 
and  each  of  the  other  five  children  by  said  agreement  re- 
leased to  the  appellee  all  right  and  interest  in  and  to  the 
75  acres.  Appellant  denies  any  such  agreement  was  made, 
but  the  proof,  in  our  opinion,  overwhelmingly  shows  that 
it  was  made.  The  mother  expressly  stated  at  the  time  that 
she  would  not  consent  to  the  arrangement  and  execute  the 
deeds  to  the  366  acres  except  upon  the  condition  that  ap- 
pellee was  to  have  the  75  acres  upon  the  death  of  herself 
and  husband.  Her  solicitude  about  the  provision  for  ap- 
pellee was  because  of  her  unfortunate  crippled  condition. 
While  there  is  no  direct  proof  of  any  express  statement 
that  the  six  married  children  agreed  to  these  terms  and 
conditions,  they  were  the  terms  proposed  by  the  parents  to 
the  children,  and  their  father  asked  them  if  there  was  any 
objection,  and  none  was  made,  but  they  accepted  their  re- 
spective shares  without  remonstrance  or  objection. 

It  is  competent  for  a  child  to  release  to  other  children 
his  claim  in  expectancy  to  the  residue  of  an  estate,  and 
such  agreement,  when  based  upon  a  valuable  consideration, 
is  enforcible  in  equity.     {Galbraith  v.  McLain,  84  111.  379  j 
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Longshore  v.  Longshore,  200  id.  470 ;  Hudson  v.  Hudson, 
222  id.  527;  Bolin  v.  Bolin,  245  id.  613.)  It  is  very  clear, 
under  the  law  and  the  evidence,  that  appellant  accepted  the 
provision  made  for  her  by  her  parents  with  the  agreement 
and  understanding  that  it  was  to  be  in  full  of  her  share  in 
all  of  her  father's  real  estate,  and  that  appellee  was  to  have 
the  75  acres  at  her  parents*  death  free  and  clear  from  all 
right  or  claim  of  any  of  her  brothers  and  sisters  therein. 
Appellee  lived  on  the  place  with  her  father  and  mother  un- 
til the  latter's  death,  about  a  year  after  the  distribution  was 
made,  and  continued  to  live  with  and  care  for  her  father 
for  nine  years  after  her  mother's  death,  and  until,  appar- 
ently upon  the  advice  of  appellant,  she  was  put  off  the  place 
against  her  will  and  not  allowed  again  to  return  to  it.  If 
appellant  was  not  directly  responsible  for  this  being  done 
she  at  least  consented  to  and  approved  of  it,  and  as  soon  as 
her  father  had  conveyed  to  her  50  acres  of  the  land  in 
which  she  had  agreed  and  consented  to  release  all  interest 
to  her  unfortunate  sister,  she  took  her  father  back  to  the 
farm,  where  they  lived  together  until  the  father's  death. 

Under  the  authority  of  Dalby  v.  Max  field,  244  111.  214, 
and  Willis  v.  Zorger,  258  id.  574,  and  cases  cited  therein, 
the  defense  of  the  Statute  of  Frauds  cannot  be  permitted 
to  enable  appellant  to  deprive  appellee  of  what  she  is  justly 
entitled  to;  and  we  do  not  think  the  minor  cross-complain- 
ant is  in  any  better  position  to  raise  the  question  of  the 
Statute  of  Frauds. 

The  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 

Mr.  Justice  Craig  took  no  part  in  the  decision  of  this 
case. 
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The  People  ex  rel,  Paul  Armstrong,  Appellee,  vs.  The 
Chicago  Railways  Company  et  al. — (The  Chicago 
AND  West  Towns  Railway  Company,  Appellant.) 

Opinion  Hied  October  27,  ip  13— Rehearing  denied  Dec.  8,  ipi^. 

This  case  is  controlled  by  the  decision  in  People  v.  Chicago 
Railways  Co.  (ante,  p.  278.) 

Appeal  from  the  Superior  Court  of  Cook  county ;  the 
Hon.  Charles  M.  Foell,  Judge,  presiding. 

McEwen,  Weissenbach,  Shrimski  &  Meloan,  ( Wil- 
LARD  M.  McEwEN,  and  Israel  Shrimski,  of  counsel,) 
for  appellant. 

B.  F.  Langworthy,  and  William  R.  Moss,  (S.  S. 
Gregory,  of  coimsel,)  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

This  case  was  a  petition  filed  by  Paul  Armstrong,  a 
citizen  and  resident  of  the  village  of  River  Forest  and 
president  of  the  village,  against  the  County  Traction  Com- 
pany and  the  Chicago  Railways  Company,  for  the  purpose 
of  obtaining  a  writ  of  mandamus  compelling  these  railway 
companies  to  carry  passengers  between  the  terminals  of  the 
Chicago  Railways  Company  in  the  city  of  Chicago  and  the 
village  of  River  Forest  for  a  single  fare  of  five  cents. 

The  questions  involved  are  the  same  as  those  in  the 
case  of  People  v.  Chicago  Railways  Co.  (ante,  p.  278,)  and, 
following  the  decision  in  that  case,  the  judgment  of  the 
superior  court  will  be  reversed  and  the  cause  remanded, 
with  directions  to  dismiss  the  petition  as  to  the  appellant. 
Reversed  and  remanded,  with  directions. 
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BENJAMIN  J.  Rosenthal  et  al.  Plaintiffs  in  Error,  vs.  The 
Board  of  Education  of  the  City  of  Chicago,  De- 
fendant in  Error. 

Opinion  filed  October  ^7,  ipi^ — Rehearing  denied  Dec,  ly,  1^13. 

1.  Appraisements — when  lessees  are  estopped  to  object  that 
lots  are  appraised  in  lump  sum.  Where  the  leases  on  two  adjoin- 
ing lots  are  assigned  to  members  of  a  partnership,  who  conduct 
their  business  thereon,  pay  rent  in  a  lump  sum  for  both  lots  and 
fail  to  notify  the  lessor  of  the  fact  that  one  lease  has  been  assigned 
to  one  partner  and  the  other  to  the  other  partners,  or  to  specifically 
object,  in  the  proceedings  for  the  appraisement  of  the  lots,  to  ap- 
praising the  lots  together  in  a  lump  sum,  they  are  estopped  to  ob- 
ject to  the  appraisement  on  that  ground,  particularly  where  no 
injury  is  shown  to  have  resulted. 

2.  Same — when  objections  to  appraisement  are  waived.  Objec- 
tions to  an  appraisement  must  be  raised  at  the  earliest  opportunity 
or  they  are  waived,  and  where  the  lease  of  the  lots  appraised  ex- 
pressly provides  that  objections  to  the  appraisement  must  be  made 
in  writing  and  filed  within  thirty  days  after  the  filing  of  the  ap- 
praisement, a  failure  to  so  present  an  objection  is  a  waiver  thereof. 

3.  Other  questions  raised  in  this  case  are  controlled  by  the  de- 
cision in  Sebree  v.  Board  of  Education,  254  111.  438,  which  has 
been  re-examined  and  is  adhered  to. 

Cartwright,  Dunn  and  Cooke,  JJ.,  dissenting. 

Writ  of  Error  to  the  Branch  "B"  Appellate  Court  for 
the  First  District; — heard  in  that  court  on  appeal  from 
the  Circuit  Court  of  Cook  county;  the  Hon.  Thomas  G. 
WiNDES,  Judge,  presiding. 

Donald  L.  Morrill,  (Mayer,  Meyer,  Austrian  & 
Platt,  of  counsel,)  for  plaintiffs  in  error. 

Angus  Roy  Shannon,  and  Richard  S.  Folsom,  for 
defendant  in  error. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  bill  was  filed  by  Benjamin  J.  Rosenthal  and  Louis 
Eckstein  July  7,  1905,  in  the  circuit  court  of  Cook  county, 
to  enjoin  the  board  of  education  of  the  city  of  Chicago 
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from  collecting,  or  attempting  to  collect,  any  rent  in  excess 
of  $9900  per  annum  for  lot  31  of  block  142,  in  School  Sec- 
tion addition  to  Chicago,  from  May  8,  1905,  to  May  8, 
191 5,  and  also  from  interfering  with  the  peaceable  posses- 
sion of  said  land  and  the  building  thereon,  and  from  en- 
forcing a  forfeiture  of  the  leasehold  therefor.  An  answer 
was  filed  and  a  full  hearing  had  before  the  chancellor.  The 
chief  purpose  of  that  hearing  appears  to  have  been  the  set- 
ting aside  of  the  appraisal  of  said  lot  claimed  to  have  been 
made  under  the  terms  of  said  lease.  The  chancellor  en- 
tered a  decree  setting  aside  such  appraisal  and  fixing  the 
value  and  rental  of  the  premises.  From  that  decree  an  ap- 
peal was  prayed  to  the  Appellate  Court,  which  court  re- 
versed the  decree  and  remanded  the  cause,  with  directions 
to  dismiss  the  bill  for  want  of  equity.  The  case  was  then 
brought  to  this  court  on  a  petition  for  certiorari. 

The  terms  of  the  lease  and  supplemental  lease  in  this 
case  are  upon  all  material  questions  substantially  like  the 
leases  construed  by  this  court  in  Sebree  v.  Board  of  Edu- 
cation, 254  111.  438.  Counsel  for  defendant  in  error  insist 
that  the  issues  raised  in  this  case  are  identical  with  those 
raised  and  passed  upon  in  that  case,  with  the  exception  that 
one  additional  question  is  here  involved,  that  is,  the  effect 
of  the  appraisers  having  reported  in  a  lump  sum  the  ap- 
praisements which  they  made  on  lot  31,  and  on  lot  32,  im- 
mediately adjoining.  Counsel  for  the  plaintiffs  in  error 
earnestly  argue  that  several  other  questions  are  raised  in 
this  cause  that  were  not  passed  on  in  the  Sebree  case.  We 
have  examined  at  some  length  the  record  and  the  issues 
in  this  case  as  compared  with  the  record  and  issues  in  the 
Sebree  case,  supra,  and  can  reach  no  other  conclusion  than 
that  as  to  the  appointment  of  appraisers,  their  qualifications 
to  act,  their  method  of  appraisal,  and,  indeed,  all  other  ques- 
tions raised  and  argued  here  that  were  raised  and  argued 
in  the  Sebree  case,  supra,  the  two  records  are  substantially 
identical,  and  therefore  the  decision  in  that  case  on  those 
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questions  must  control  here.  Tlie  only  important  ques- 
tion not  settled  by  that  case  is  the  one  raised  here  as  to 
whether  the  appraisers*  report  should  be  sustained  as  to 
lot  31  in  view  of  the  fact  that  said  appraisers  in  their  final 
report  valued  in  a  lump  sum  lot  31,  and  lot  32,  immedi- 
ately adjoining  it  on  the  south. 

Lot  31  faces  east  on  State  street  between  Madison  and 
Monroe  streets,  in  the  city  of  Chicago,  and  lies  just  south 
of  an  alley  running  east  and  west  through  the  middle  of 
the  block,  between  State  street  on  the  east  and  Dearborn 
street  on  the  west.  In  May,  1880,  said  board  of  education 
leased  all  of  lot  31  to  Robert  D.  Sheppard  for  fifty  years 
under  the  original  lease  in  this  case.  In  1884  this  lease  was 
assigned  to  Frederick  Haskell.  The  next  year  a  dispute 
arose  over  the  re-appraisement  clause  of  said  lease,  as  a 
result  of  which,  in  June,  1888,  a  compromise  was  effected 
and  a  supplemental  lease  was  entered  into  between  the  par- 
ties. Haskell  assigned  his  interest  in  these  leases  to  David 
L.  Streeter,  and  the  latter  thereafter  assigned  them  to  Otto 
Young,  who  in  July,  1902,  assigned  the  same  to  Benja- 
min J.  Rosenthal,  Louis  Eckstein  and  Louis  M.  Stumer. 
Lot  32  was  held  under  similar  leases  from  the  board  of 
education,  except  as  to  the  amount  of  rent  paid.  The  origi- 
nal leases  on  the  two  lots  ran  each  to  a  different  party,  but 
David  L.  Streeter  and  Otto  Young  each,  in  turn,  owned 
the  leases  of  both  lots,  and  the  latter  assigned  the  leases 
of  both  to  Stumer,  Rosenthal  and  Eckstein.  Young,  oh 
July  31,  1902,  stated  in  two  notices,  identical  in  wording, 
to  the  board  of  education,  that  he  had  assigned  to  said 
three  persons  "my  leasehold  interest  in  lots  31  and  32  in 
block  142,  *  *  *  which  leasehold  estates  exist  under 
two  certain  leases  made  by  the  board  of  education  of  the 
city  of  Chicago  bearing  date  the  8th  day  of  May,  1880,  one 
to  Robert  D.  Sheppard  and  the  other  to  Thomas  G.  Otis, 
and  the  supplements  thereto."  It  appears  that  at  that  time 
Stumer,  Rosenthal  and  Eckstein  were  merchants  on  State 
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street,  and  continued  to  conduct  their  business  on  said  lots, 
under  the  firm  name  of  Stumer,  Rosenthal  &  Eckstein,  un- 
til 1903,  when  their  firm  was  incorporated  under  the  name 
of  the  Emporium  World  Millinery  Company.  The  quar- 
terly rent  on  these  two  lots  was  paid  by  this  firm  or  cor- 
poration in  a  lump  sum  from  the  date  it  became  lessee, 
by  assignment,  under  said  leases,  in  1902,  until  1905,  when 
the  dispute  arose  as  to  the  re-appraisement  imder  the  sup- 
plemental and  original  lease,  and  this  bill  was  filed.  The 
checks  for  this  rent  were  signed  during  these  years  by 
"Stumer,  Rosenthal  &  Eckstein,  per  Louis  M.  Stumer,"  or 
"The  Emporium  World  Millinery  Co.,  per  Louis  M.  Stu- 
mer, Pres.  and  Treas.,"  and  the  receipts  during  the  same 
time  were  sent  to  the  firm  or  company  by  the  secretary 
of  the  board  of  education,  both  lots  in  one  receipt.  The 
last  receipt  given  before  the  appraisement  questioned  by 
this  bill  reads: 

"$4725.00.  Chicago,  Feb.  8,  IQ05. 

"Received  of  Stumer,  Rosenthal  &  Eckstein  forty-seven  hun- 
dred twenty-five  dollars  for  rent  L.  31  and  32,  block  142,  Sch.  Sec. 
addition,  for  three  months  ending  May  7,  1905. 

Board  of  Education  of  the  City  of  Chicago, 

By  L;  E.  Larson,  Secretary" 

The  first  and  all  other  receipts  in  the  records  read  sub- 
stantially the  same,  except  as  to  dates. 

Counsel  fof  plaintiffs  in  error  insist  that  the  Appellate 
Court  erred  in  holding  that  plaintiffs  in  error  were  estopped 
from  complaining  of  the  action  of  the  appraisers  in  valuing 
together  in  a  lump  sum,  in  their  final  report,  lots  31  and  32. 
The  bill  of  complaint  sets  up  that  at  the  time  Rosenthal, 
Eckstein  and  Stumer  received  the  assignment  from  Otto 
Young,  July  i,  1901,  of  the  leases  on  lots  31  and  32,  Ro- 
senthal and  Eckstein  assigned  their  interest  in  the  lease  on 
lot  32  to  Stumer,  and  that  Stumer  at  the  same  time  as- 
signed his  interest  in  the  lease  on  lot  31  to  Rosenthal  and 
Eckstein.  The  bill  does  not  allege,  and  the  proof  does  not 
show,  that  any  formal  notice  was  given  to  the  board  of 
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education  as  to  these  assignments  between  Rosenthal,  Stu- 
mer and  Eckstein.  The  same  appraisers  were  appointed,  at 
the  same  time  and  by  the  same  method  and  authority,  as 
acted  in  the  Sebree  case.  They  took  the  oath  of  office  and 
sent  a  notice  to  Stumer,  Rosenthal  and  Eckstein  that  they 
had  been  appointed  to  value  said  lots  31  and  32  along  with 
other  property,  and  that  they  would  meet  on  the  27th  day 
of  March,  1905,  to  consider  any  papers  and  statements  con- 
nected with  the  appraisements  that  said  Stumer,  Rosenthal 
and  Eckstein  might  wish  to  submit  to  them.  A  list  of  the 
properties  to  be  appraised  was  attached  to  the  oath  taken 
by  the  appraisers,  and  in  that  list  appear  the  lots  here 
in  question,  described  as  "150-152  South  State  street,  east 
front,  (alley  on  north  side  of  lot  31,)  48  by  120  feet;  152 
State  street,  lots  31-32,  block  142,  School  Section  addi- 
tion,"— Stumer,  Rosenthal  and  Eckstein  being  named  as 
the  owners  of  the  leases.  Rosenthal  and  Eckstein  signed 
a  paper  dated  March  29,  1905,  protesting  against  the  ap- 
praisers' appointment,  which  was  served  on  the  appraisers 
and  on  the  secretary  of  the  board  of  education  April  12, 
1905.  This  protest,  while  setting  up  some  fifteen  specific 
reasons  why  it  was  claimed  the  appraisers  were  not  legally 
qualified  to  serve,  did  not  in  any  way  call  attention  to  the 
fact  that  lots  31  and  32  should  be  appraised  separately.  It 
is  true,  said  protest  stated  that  said  Rosenthal  and  Eckstein 
were  owners  of  lot  31,  no  reference  being  made  to  lot  32. 
Notwithstanding  this  protest  the  appraisers  went  on  with 
their  work  of  appraising  this  and  other  property  under 
other  school  leases  which  they  had  been  named  to  appraise, 
including  the  property  in  the  Sebree  case,  supra.  Counsel 
for  plaintiffs  in  error  appeared  before  the  appraisers  to  sug- 
gest what  re-valuation  ought  to  be  put  on  said  lot  31,  and 
the  same  counsel  represented  Stumer,  the  owner  of  lot  32, 
on  that  hearing.  In  the  written  argument  filed  by  them 
before  the  appraisers,  included  in  the  record,  they  stated 
that  Rosenthal  and  Eckstein  were  the  owners  of  lot  31  and 
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Stumer  of  lot  32,  but  they  made  no  specific  statement  ob- 
jecting to  valuing  these  two  lots  together,  though  counsel 
for  the  board  of  education,  in  filing  a  reply  brief  before 
said  appraisers,  specifically  stated  in  that  brief  that  the  two 
lots  were  owned  by  Stumer,  Rosenthal  and  Eckstein,  part- 
ners in  active  business  transactions,  and  that  they  formed  a 
single  tract.  We  find  nothing  in  the  record  indicating  that 
any  objections  were  made  by  plaintiffs  in  error  or  their 
counsel  to  this  statement  in  the  printed  brief  for  the  board 
of  education.  After  hearing  arguments,  both  oral  and 
written,  on  both  sides,  the  appraisers  proceeded  to  value 
the  property,  and  according  to  the  testimony  of  the  ap- 
praisers found  in  this  record,  they,  in  fact,  appraised  lot  31 
at  $324,000  and  lot  32  at  $312,000  and  fixed  the  appraise- 
ment of  the  two  lots  in  a  lump  sum  at  $636,000.  The  re- 
port of  the  appraisers  made  no  mention  of  the  separate 
appraisement  of  the  lots,  speaking  of  them  both  as  leased 
by  the  board  of  education  to  Stumer,  Rosenthal  and  Eck- 
stein. After  this  report  was  made  to  the  board  on  June  21, 
1905,  plaintiffs  in  error  filed  a  protest  with  the  board  of 
education  as  to  this  appraisement,  stating  specifically  five 
different  objections  thereto,  involving  the  appointment  and 
qualifications  of  the  appraisers  and  the  fairness  of  their  ap- 
praisal, but  not  in. any  way  objecting  to  the  fact  that  lot  31 
had  been  appraised  with  lot  32,  merely  reciting  in  the  objec- 
tion that  Rosenthal  and  Eckstein  were  the  owners  of  said 
lot  31.  Thereafter,  on  July  3,  1905,  Eckstein  and  Stumer 
met  in  the  rooms  of  the  board  of  education  the  secretary 
and  the  attorney  of  said  board.  Eckstein  at  that  time  ten- 
dered a  check  for  the  amount  of  the  quarter's  rent  then  due 
on  lot  31  figured  according  to  the  previous  appraisal  of  said 
lot,  and  Stumer  tendered  a  check  for  the  quarter's  rent  due 
on  the  basis  of  the  previous  appraisal  of  lot  32.  The  evi- 
dence shows  that  they  asked  the  secretary  of  the  board 
what  rent  was  due  on  each  of  the  lots,  and  the  evidence  of 
Eckstein  and  Stumer  is  to  the  effect  that  he  told  them  what 
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was  due  on  the  two  lots  together.  We  will  not  attempt  to 
detail  all  the  evidence  as  to  this  interview,  but  it  is  clear 
that  nothing  was  said  there  specifically  stating  that  plain- 
tiffs in  error  objected  because  the  two  lots  had  been  ap- 
praised together.  Indeed,  a  reading  of  all  that  was  said 
would  not  lead  to  the  conclusion  that  they  were  object- 
ing on  that  ground.  This  bill  was  filed  July  7  following. 
Then  for  the  first  time  in  any  document  or  statement,  so 
far  as  we  can  find  from  the  record,  did  plaintiffs  in  error 
object  for  the  reason  that  the  two  lots  had  been  appraised 
together. 

Counsel  for  plaintiffs  in  error  insist  that  because  in  the 
written  protest  to  the  appointment  of  the  appraisers  and 
the  written  objection  as  to  the  appraisement  they  stated 
that  they  were  the  owners  oif  lot  31  and  that  no  appraisal 
was  made  on  said  lot  in  conformity  with  the  lease  and  sup- 
plemental lease,  they  thereby  gave  sufficient  specific  notice 
of  the  fact  that  they  were  objecting  to  the  appraisement  of 
the  two  lots  as  one  tract.  With  this  we  cannot  agree.  It 
would  have  been  a  very  simple  matter  to  raise  this  objec- 
tion in  specific  terms  in  any  of  these  documents  had  they 
desired  to  do  so,  the  same  as  they  did  in  the  bill  of  com- 
plaint in  this  cause.  Certainly  no  one  reading  the  history  of 
these  leases  and  their  re-valuation  would  have  any  reason 
to  believe  that  the  objections  of  plaintiffs  in  error  to  the 
appointment  of  the  appraisers,  or  any  of  their  actions,  were 
based  on  the  fact  that  said  appraisers  intended  to,  or  did, 
appraise  the  two  lots  together.  As  already  stated,  numer- 
ous specific  objections  were  raised  in  these  two  protests, 
and  it  is  manifest  from  reading  them,  and  the  arguments 
in  support  thereof,  that  plaintiffs  in  error's  objections  to 
the  appraisers  had  reference  only  to  their  appointment  and 
qualifications  and  the  value  put  upon  these  lots.  The  course 
of  action  of  plaintiffs  in  error  in  failing  to  notify  the  board 
of  education,  in  writing,  of  the  assignment  of  the  leases 
between  themselves  as  to  the  separate  lots;   in  occupying 
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both  lots  jointly  for  their  firm  business;  in  paying  the  rent 
of  both  lots  in  lump  sums  from  the  date  they  became  les- 
sees until  the  making  of  this  appraisal,  and,  indeed,  their 
entire  conduct  from  the  beginning  of  their  connection  with 
these  leases  until  they  filed  their  bill  in  the  circuit  court, 
was  of  such  a  character  as  to  constitute  an  equitable  estop- 
pel against  the  relief  they  now  seek  on  the  ground  that  the 
two  lots  were  appraised  together.  The  representatives  of 
the  board  were  necessarily  led  to  believe  by  plaintiffs  in  er- 
ror's conduct  that  the  leasehold  interests  in  the  two  lots 
had  been  merged  into  one  holding  for  the  purpose  of  carry- 
ing on  the  business  then  conducted  on  the  premises.  More- 
over, we  cannot  see  how  plaintiffs  in  error  were  injured  in 
any  way  by  the  appraisement  as  to  these  two  lots  being  re- 
ported in  a  lump  sum.  Stumer  and  plaintiffs  in  error  for 
years  have  occupied  the  lots  as  a  single  piece  of  property 
for  the  business  carried  on  by  them,  have  paid  rentals  in 
lump  sums,  and  have  always  accepted  receipts  therefor  in 
the  name  of  the  three  lessees  and  not  according  to  the  al- 
leged separate  ownership  of  the  property, — and  this  with- 
out notifying  the  board  of  their  separate  holdings,  presum- 
ably for  their  own  use  and  benefit.  As  they  have  shown 
no  injury  because  of  the  appraising  of  these  two  lots  to- 
gether they  cannot  now  complain  that  the  board  treated 
them  as  owners  of  a  single  piece  of  property  and  listed  all 
three  as  tenants  of  both  lots. 

Plaintiffs  in  error  insist  that  the  question  of  estoppel 
was  not  raised  in  the  answer  in  the  court  below  and  there- 
fore cannot  be  insisted  on  here.  It  is  a  familiar  rule  of 
pleading  that  a  defendant  is  bound  tp  apprise  the  complain- 
ant, in  a  clear  and  unambiguous  manner,  by  his  answer,  of 
the  nature  of  the  case  he  intends  to  set  up,  otherwise  he 
cannot  avail  himself  of  any  matter  of  defense  not  stated  in 
his  answer,  even  though  it  should  appear  in  his  evidence. 
(Chicago,  Rock  Island  and  Pacific  Railway  Co.  v.  People, 
222  111.  427,  and  cases  cited.)    This  defense  of  estoppel  is 
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set  up  in  the  answer  of  defendant  in  error.  While  it  might 
have  been  stated  in  the  answer  with  more  particularity  and 
certainty,  it  is  sufficiently  set  out  to  apprise  plaintiffs  in 
error  that  such  a  defense  would  be  insisted  upon.  If  it  be 
conceded,  however,  for  the  purposes  of  this  case,  that  this 
defense  was  not  properly  set  up  in  the  answer,  we  do  not 
see  how  the  plaintiffs  in  error,  in  view  of  the  allegations  of 
their  bill,  can  avail  themselves  of  this  point.  The  leases 
provided,  and  the  bill  alleges,  that  the  lessees  and  their  as- 
signs shall  be  estopped  from  objecting  to  any  matter  con- 
nected with  the  appraisement  unless  such  objection  shall  be 
made  in  writing  and  filed  with  the  clerk  of  the  board  of 
education  within  thirty  days  after  the  filing  of  the  apprais- 
ers' valuation  or  appraisement  in  the  office  of  the  clerk  of 
said  board.  The  objection  or  protest  which  complainants 
filed  on  June  21,  1905,  as  set  forth  in  their  bill,  and  which 
was  the  only  written  objection  filed  by  them  after  the  ap- 
praisement was  made,  made  no  specific  objection  to  the 
appraisement  of  lots  31  and  32  as  one  tract  or  the  failure 
to  appraise  each  lot  separately.  The  bill  itself,  therefore, 
shows  that  plaintiffs  in  error  were  estopped  from  objecting 
to  the  appraisal  together  of  lots  31  and  32  by  their  failure 
to  object  within  the  thirty  days  given  them  by  the  leases. 
It  is  axiomatic  that  a  complainant  must  recover,  if  at  all, 
in  accordance  with  the  allegations  of  his  bill.  Furthermore, 
objections  as  to  an  appraisement  must  be  raised  at  the 
earliest  opportunity  or  they  are  waived.  Sebree  v.  Board 
of  Education,  supra. 

Counsel  for  plaintiffs  in  error  insist  that  the  conclu- 
sion herein  reached  is  not  in  harmony  with  the  reasoning 
of  this  court  in  Rosenthal  v.  Board  of  Education,  239  111. 
29.  With  this  we  do  not  agree.  In  that  case,  between 
the  same  parties  in  this  same  proceeding,  the  sole  question 
was  whether  the  decree  appealed  from  was  interlocutory  or 
final,  this  court  agreeing  with  the  Appellate  Court  that  it 
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was  interlocutory.  The  court  did  not  attempt  in  that  case 
to  pass  on  the  merits  of  the  litigation. 

Neither  do  we  agree  with  the  contention  of  counsel  for 
plaintiffs  in  error  that  the  Appellate  Court,  by  its  judgment 
entered  in  this  cause,  enforced  the  forfeiture  of  this  lease 
contrary  to  the  principles  and  maxims  of  equity.  While  it 
is  true  that  the  bill  alleged  that  the  board  of  education  was 
contemplating  forfeiting  the  lease  because  of  plaintiffs  in 
error's  refusal  to  pay  the  rental  as  fixed  by  the  appraisers, 
it  is  manifest  the  board  had  no  intention  of  forfeiting  it 
if  plaintiffs  in  error  did  pay  the  rental  as  so  fixed.  These 
same  appraisers,  under  this  same  appointment,  as  shown 
by  the  record  in  Sebree  \.  Board  of  Bducation,  supra,  ap- 
praised property  under  some  twenty-three  different  leases. 
Most,  if  not  all,  of  these  twenty-three  leases  were  in  liti- 
gation as  to  the  validity  of  the  appraisement  in  question. 
Since  the  decision  in  the  Sebree  case,  supra,  as  we  under- 
stand from  the  briefs  in  this  case,  the  litigation  as  to  all 
the  leases  except  these  two  lots  has  been  finally  settled  and 
the  lessees  are  paying  the  rentals  under  the  appraisement 
here  questioned.  It  is  the  duty  of  the  board  of  education 
to  treat  the  lessees  interested  in  these  two  lots  in  the  same 
manner  it  has  treated  the  other  lessees  under  said  leases. 

The  conclusion  reached  on  the  points  already  consid- 
ered does  away  with  the  necessity  of  considering  the  other 
questions  raised  by  plaintiffs  in  error  in  their  briefs. 

Counsel  for  the  defendant  in  error  insist  that  the  court 
in  Sebree  v.  Board  of  Education,  supra,  overruled  former 
holdings  in  Springer  v.  Borden,  210  111.  518,  and  Columbia 
Theater  Co.  v.  Adsit,  211  id.  122,  as  to  the  duties  of  the 
appraisers  and  the  rules  that  should  govern  them  in  finding 
the  cash  value  of  land  under  leases  such  as  this.  We  dis- 
cussed this  question  at  some  length  in  the  Sebree  case.  The 
terms  and  conditions  of  the  leases  here  in  question  are  dif- 
ferent from  the  terms  and  conditions  of  those  in  Springer 
v.  Borden,  supra,  and  Columbia  Theater  Co.  v.  Adsit, 
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supra.  We  have  again  examined  the  cases  referred  to  by 
counsel  for  defendant  in  error  in  connection  with  what  was 
said  on  this  subject  in  the  Sebree  case  and  find  no  real  or 
apparent  conflict  in  those  decisions  on  the  questions  sug- 
gested by  counsel.  What  we  said  in  the  Sebree  case,  supra, 
on  the  question  of  the  duties  of  the  appraisers  under  these 
leases  in  re-valuing  property  will  furnish  a  satisfactory 
guide  to  appraisers  hereafter,  if  called  upon  to  re-value 
property  under  said  leases. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed, 

Cartwright,  Dunn  and  Cooke,  JJ.,  dissenting.. 


Otto  C.  W  aw  her.  Appellee,  vs,  Jacob  Glos  et  al. 
Appellants. 

Opinion  Hied  October  2y,  igi^ — Rehearing  denied  Dec,  i6,  1915, 

1.  Registration  of  title — what  not  sufficient  to  overcome  cer- 
tificate to  copy  of  abstract,  A  certificate  by  the  makers  of  an  ab- 
stract of  title  that  the  copy  certified  to  was  made  from  the  original 
abstract  is  not  overcome  by  the  statement  of  a  witness,  on  cross- 
examination,  that  the  abstract  might  have  been  certified  to  when 
the  makers  had  before  them  only  a  copy  and  not  the  original  ab- 
stract.    (Hammond  v.  Glos,  250  III.  32,  distinguished.) 

2.  Same — abstract  of  title  made  by  the  county  recorder  of  Cook 
county  is  admissible  under  section  18  of  Torrens  law.  An  abstract 
of  title  made  by  the  county  recorder  of  Cook  county  from  records 
in  his  custody  is  admissible  in  evidence  under  section  18  of  the 
Torrens  law,  where  the  proof  shows  the  recorder  was  a  maker  of 
abstracts  and  that  the  abstract  was  made  in  the  ordinary  course  of 
business,  even  though  the  proof  does  not  show  any  authority  by 
the  county  board  to  the  recorder  to  make  abstracts. 

3.  Same — an  objection  that  examiner  has  not  allowed  sufficient 
amount  for  reimbursement  should  shoiv  items  claimed.  An  objec- 
tion to  the  report  of  the  examiner  that  he  has  not  allowed  a  suffi- 
cient amount  for  reimbursement  to  the  holders  of  tax  deeds  should 
show  in  what  respects  it  is  claimed  the  amount  is  insufficient,  so 
that  the  examiner  may  have  an  opportunity  to  allow  or  disallow 
the  items  claimed  to  have  been  omitted. 
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4.  Same — when  failure  to  allow  all  that  holder  of  tax  deeds  is 
entitled  to  will  not  reverse.  Failure  of  the  examiner  to  allow  all 
that  the  holder  of  a  tax  deed  is  entitled  to  by  way  of  reimburse- 
ment is  not  ground  for  reversal,  where  the  holder  was  a  witness  in 
his  own  behalf  and  testified  at  length  to  the  items  claimed  by  him, 
all  of  which  were  allowed  by  the  examiner,  and  where  the  addi- 
tional amount  to  which  the  holder  lis  entitled  is  uncertain  from  the 
evidence  but  is  not  large. 

5.  Same — what  does  not  render  an  abstract  of  title  inadmissible. 
The  fact  that  no  authority  is  shown  in  an  abstract  of  title  for  the 
execution  of  two  quit-claim  deeds,  one  purporting  to  be  executed 
by  the  liquidators  of  a  homestead  loan  association  and  the  other 
by  the  president  and  secretary  of  the  association,  does  not  render 
the  abstract  of  title  inadmissible,  where  it  further  appears  that  the 
quit-claim  deeds  were  intended  as  releases  of  a  certain  trust  deed 
to  the  associatign. 

Appeai.  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  J.  H.  FoRNOFF,  Judge,  presiding. 

John  R.  O'Connor,  for  appellants. 

John  C.  Farwell,  for  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court : 

Otto  Walther,  appellee,  filed  his  application  under  the 
act  concerning  land  titles,  known  as  the  Torrens  law,  in 
the  circuit  court  of  Cook  county,  to  register  the  fee  simple 
title  to  lots  14,  15,  16,  28,  29,  30,  31,  32,  33,  34,  35,  36, 
37,  38,  39,  40,  41,  42  and  43  in  B.  F.  Jacobs'  subdivision 
of  block  31  of  Stone  &  Whitney's  subdivision  in  section  7, 
township  38,  north,  range  14,  east  of  the  third  principal 
meridian,  except  the  right  of  way  of  the  Chicago  and  Great 
Western  Railway  Company,  the  right  of  way  of  the  Grand 
Trunk  Railway  Company  and  a  strip  seventeen  feet  wide 
south  of  and  adjoining  the  right  of  way  of  the  Grand 
Trunk  Junction  Railway  Company,  in  Cook  county,  Illinois. 
Jacob  Glos,  Emma  J.  Glos  and  August  A.  Timke,  trustee 
under  a  deed  of  trust  made  by  Jacob  Glos,  and  the  un- 
known owners  of  notes  secured  by  the  trust  deed  in  favor 
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of  August  A.  Timke,  trustee,  were  made  parties  defendant, 
as  claiming  interests  through  alleged  tax  deeds.  The  three 
named  defendants  filed  separate  answers,  denying  that  the 
applicant  was  the  owner  of  the  premises  and  alleging  that 
Jacob  Glos  was  the  owner,  and  setting  up  the  invalidity 
and  unconstitutionality  of  the  act  concerning  land  titles  for 
various  reasons.  The  application  was  referred  to  an  exam- 
iner, who  heard  evidence  and  reported  to  the  court,  after 
which  a  re-reference  was  made  to  another  examiner,  the 
first  examiner  having  died  after  filing  his  report.  Addi- 
tional evidence  was  taken  by  the  last  examiner,  who  made 
a  supplemental  report.  Objections  were  filed  both  to  the 
original  and  supplemental  reports,  which  were  overruled  by 
the  respective  examiners  and  ordered  to  stand  as  exceptions 
before  the  court.  The  exceptions  were  overruled,  the  re- 
ports were  confirmed  and  a  decree  entered  in  accordance 
with  the  examiners'  reports,  directing  that  the  title  to  the 
premises  be  registered  in  appellee  and  that  certain  tax  deeds 
be  set  aside  as  clouds  on  the  title,  and  finding  that  reim- 
bursement had  been  made  to  the  holders  of  the  tax  titles 
by  depositing  the  amounts  expended  therefor,  with  interest. 
Jacob  Glos,  Emma  J.  Glos  and  August  A.  Timke,  trustee, 
have  prayed  and  perfected  separate  appeals  from  the  decree. 

The  only  errors  argued  and  relied  upon  for  a  reversal 
of  the  decree  are:  (i)  The  abstracts  relied  upon  as  evi- 
dence of  title  were  not  proved  in  the  manner  required  by 
section  i8  of  the  act  concerning  land  titles ;  (2)  the  amounts 
allowed  and  paid  by  way  of  reimbursement  were  not  suffi- 
cient to  reimburse  the  holders  of  the  tax  titles  the  full 
amount  required  by  law;  (3)  the  evidence  as  to  the  con- 
dition of  the  property  at  the  time  of  the  filing  of  the  ap- 
plication was  not  sufficient  to  show  that  the  premises  were 
vacant  at  that  time. 

As  to  the  first  objection,  the  abstract  of  title  which  it 
is  claimed  was  not  properly  proven  was  duly  certified  by 
the  makers  thereof  as  being  a  copy  of  an  original  abstract 
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and  was  therefore  a  certified  copy  of  an  abstract  of  title, 
which,  when  issued  in- the  ordinary  course  of  business  by 
makers  of  abstracts,  is  made  competent  evidence  by  sec- 
tion i8  of  the  Torrens  law.  (Kurd's  Stat.  1913,  p.  540.) 
The  certificate  was  made  by  Haddock,  Vallette  &  Rickcords, 
and  it  was  proven  by  a  witness  who  duly  qualified,  that 
the  signature  to  the  certificate  was  the  genuine  signature 
of  the  firm  and  was  in  the  handwriting  of  George  E.  Rick- 
cords, the  Rickcords  of  the  firm,  and  that  the  abstract  was 
made  in  the  ordinary  course  of  business  by  said  firm,  which 
at  that  time  was  engaged  in  the  business  of  making  ab- 
stracts for  hire.  It  is  true  that  the  same  witness  testified, 
on  cross-examination,  that  the  abstract  might  have  been 
certified  to  when  the  makers  only  had  before  them  a  copy 
which  they  had  previously  certified  to,  instead  of  the  origi- 
nal, but  such  evidence  is  not  sufficient  to  impeach  the  cer- 
tificate of  the  makers  that  the  copy  was  made  from  an 
original  abstract.  As  far  as  we  are  informed  from  the 
record  that  is  before  us,  the  copy  offered  in  evidence  was 
a  copy  of  the  original  as  certified  to  by  Haddock,  Vallette 
&  Rickcords,  and  the  examiner  was  fully  justified  in  so 
finding.  This  case  is  different  from  the  case  of  Hammond 
V.  Glos,  250  111.  32,  relied  upon  by  appellants,  in  which  it 
was  held  that  under  section  18  of  the  Torrens  law  an  un- 
certified copy  of  a  certified  copy  of  an  abstract  of  title  was 
not  admissible  in  evidence. 

It  is  also  claimed  that  certain  of  the  abstracts  made  by 
the  recorder  of  deeds  of  Cook  county  were  not  admissible 
in  evidence  under  section  18  above  referred  to,  and  that 
there  was  no  evidence  to  show  that  Joseph  F.  Connery,  re- 
corder of  deeds  of  Cook  county,  was  a  maker  of  abstracts 
of  title  or  engaged  in  the  business  of  making  abstracts 
of  title.  Under  the  provisions  of  chapter  115  of  Kurd's 
Statutes  of  19 13  the  county  recorder  in  counties  where  a 
recorder  is  elected  is  to  keep  abstract  books  when  required 
by  the  county  board,  and  in  such  event  is  required  to  fur- 
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nish  abstracts  of  title.  Strictly  speaking,  the  better  practice 
would  be  to  prove  that  the  county  board  required  the  re- 
corder to  keep  abstract  books  and  make  abstracts,  when  an 
abstract  of  title  made  by  the  recorder  of  deeds  is  offered 
in  evidence  in  proceedings  to  register  title  under  the  Tor- 
rens  law.  Such  proof  would  show  that  the  recorder  was  a 
maker  of  abstracts.  It  is  also  true  that  abstracts  of  title 
issued  in  the  ordinary  course  of  business  by  makers  of  ab- 
stracts are  admissible  in  evidence,  under  section  i8  of  the 
Torrens  law,  as  prima  fade  evidence  of  title.  The  proof 
is  that  the  abstract  certified  by  Connery,  who  was  the  re- 
corder of  deeds,  was  made  by  a  maker  of  abstracts  engaged 
in  that  business,  and  it  further  appears  from  the  evidence 
that  the  making  of  the  abstract  and  other  abstracts  was 
part  of  the  duties  of  his  office  and  that  one  of  the  depart- 
ments of  his  office  was  engaged  in  that  business,  and  the 
abstract  was  made  and  issued  in  the  ordinary  course  of 
business  and  that  he  was  engaged  in  making  abstracts  for 
hire.  The  abstract  was  admissible  in  evidence  under  such 
proof,  whether  the  maker  was  county  recorder  or  not. 
Even  if  no  authority  had  been  given  by  the  county  board, 
we  cannot  say  that  the  abstract  was  not  made  by  a  maker 
of  abstracts  within  the  meaning  of  the  Torrens  law. 

It  is  also  claimed  that  no  authority  is  shown  by  any 
competent  evidence  for  the  execution  of  two  deeds  noted 
in  the  abstract  of  title  furnished  by  the  recorder  of  deeds. 
The  first  of  these  deeds  purports  to  be  from  the  liquidators 
of  the  Abraham  Lincoln  Building,  Loan  and  Homestead 
Association,  and  the  second  deed  is  executed  by  the  presi- 
dent and  secretary  of  said  association.  Both  of  the  deeds 
are  to  appellee  as  grantee.  The  preceding  abstract  of  title 
shown  in  the  record,  of  which  the  abstract  containing  the 
entries  of  the  two  deeds  in  question  is  a  continuation, 
fehows,  among  other  entries,  a  trust  deed  from  Benjamin 
F.  Jacobs  and  Frances  M.  Jacobs  to  John  C.  Schumacker 
conveying  some  of  the  lots  in  controversy,  and,  as  noted 
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in  the  abstract,  said  trust  deed  is  "to  secure  his  agreement 
bearing  even  date  herewith,  whereby  he  acknowledges  that 
he  has  borrowed  from  the  Abraham  Lincoln  Building,  Loan 
and  Homestead  Association  of  Chicago,  Illinois,  $1200." 
The  conveyances  objected  to,  while  in  form  quit-claim 
deeds,  are  evidently  intended  as  releases  of  the  trust  deed 
noted  in  the  prior  abstract,  and,  in  fact,  it  is  so  stated  by 
counsel  for  appellants.  Homestead  and  loan  associations 
are  organized  for  the  purpose  of  loaning  money  to  their 
members  for  building  and  improving  homesteads,  and  such 
loans  are  usually  secured  by  deeds  of  trust  or  mortgages 
on  the  homesteads  so  built  or  improved.  When  the  loans 
are  paid  the  borrowers  have  a  right  to  demand  and  compel 
a  release  of  recorded  mortgages  or  deeds  of  trust.  Sec- 
tion 5a  of  the  Homestead  and  Loan  Association  act 
(Hurd's  Stat.  1913,  p.  588,)  provides  what  officers  such 
associations  shall  have,  among  others  a  president  and  sec- 
retary. In  Domestic  Buildutg  Ass'n  v.  Guadiano,  195  111. 
222,  it  was  held  that  the  president  an4  secretary  of  such 
an  association  have  power  to  bind  the  association  by  exe- 
cuting a  written  agreement  to  sell  all  real  property  belong- 
ing to  the  association,  and  it  was  also  held  that  in  the  ab- 
sence of  notice  of  any  limitations  upon  the  powers  of  the 
president  and  secretary  of  a  loan  association,  a  proposed 
purchaser  of  real  estate  from  the  association  is  justified  in 
dealing  with  the  president  and  secretary,  and  if  they  as- 
sume to  act  for  the  association  within  the  apparent  scope 
of  their  authority,  their  acts  are  binding  upon  the  associa- 
tion. Besides,  the  statute  provides  that  in  all  cases  where 
building  and  loan  associations  have  taken  bonds  and  trust 
deeds  made  to  third  persons,  conveying  real  estate  as  secur- 
ity, it  shall  be  lawful  for  the  president  and  secretary  of 
such  association,  on  being  requested  so  to  do  by  the  board 
of  directors  of  such  association,  to  make  releases  in  case  of 
the  absence  of  the  trustee  from  the  city,  town  or  county 
where  the  real  estate  is  situated  or  the  refusal  of  the  trus- 
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tee  to  act.  (Kurd's  Stat.  1913,  chap.  32,  par.  91s.)  It 
is  provided  in  the  following  section  (91O  that  all  such  re- 
leases shall  be  held  and  esteemed  of  the  same  value  and 
significance  as  if  they  had  been  made  and  executed  by  the 
person  named  as  trustee  in  said  trust  deeds. 

The  abstract  showing  the  conveyances  objected  to  was 
properly  received  in  evidence  and  considered  by  the  exam- 
iner of  titles. 

As  to  the  second  contention,  the  examiner  found  there 
was  due  defendants,  Jacob  Glos  and  Emma  J.  Glos,  and  that 
they  were  entitled  to  be  reimbursed  on  account  of  their  tax 
titles,  the  sum  of  $513.03,  which  the  court  decreed  should 
be  paid  them,  with  interest,  and  which  the  decree  found  had 
been  paid  to  the  clerk  for  them.  The  interest  of  Emma  J. 
Glos  was  a  one-third  interest  in  the  lots  sold  for  taxes,  as 
grantee  of  Jacob  Glos.  It  is  assigned  for  error  that  the 
amount  allowed  is  insufficient.  We  are  of  the  opinion  that 
this  assignment  of  error  is  not  well  taken  for  two  reasons. 
In  the  first  place,  the  examiner  who  heard  the  evidence  on 
this  subject  found  from  the  evidence  of  Jacob  Glos,  and 
stated  in  his  report  in  the  form  of  an  itemized  account, 
each  payment  of  taxes  made  by  him,  with  the  respective 
dates,  so  that  interest  could  be  computed,  and  also  stated 
the  various  items  of  costs  paid  by  him.  There  were  forty- 
eight  different  objections  filed  to  the  examiner's  report. 
One  of  these  objections,  the  eleventh,  was,  "Because  the 
amount  found  by  the  examiner  to  have  been  expended  in 
and  about  procuring  the  said  tax  interests  of  this  defend- 
ant is  incorrect  and  insufficient  and  it  does  not  include  all 
the  expenditures  made  in  reference  to  said  interests,  as  re- 
quired by  law."  It  would  have  been  only  fair  to  the  exam- 
iner to  state  specifically  in  the  objections  which  items  of 
costs  the  examiner  did  not  allow  and  should  have  allowed 
appellants,  and  then  give  the  examiner  a  chance  to  allow  or 
disallow  those  respective  items,  and  subsequently  give  the 
court  a  chance  to  pass  understandingly  on  those  same  items: 
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In  the  case  of  Snell  v.  DeLand,  138  111.  55,  it  was  held 
that  a  party  objecting  to  the  allowance  of  any  item  of  an 
account  by  the  master  should  except  specifically  to  the  items 
complained  of.  An  exception  to  the  aggregate  amount  of 
the  items  contained  in  certain  exhibits,  and  "to  any  part 
thereof,"  is  too  general,  as  it  would  require  the  court  to  re- 
state the  account,  the  same  as  if  no  accounting  had  been 
had  before  the  master.  This  authority  is  cited  with  ap- 
proval in  the  case  of  Bjork  v.  Glos,  256  111.  447,  in  which 
we  held  that  the  practice  in  cases  arising  under  the  Land 
Titles  act  when  exceptions  are  filed  to  the  report  of  an  ex- 
aminer should  be  the  same  as  in  case  of  exceptions  to  a 
report  of  a  master  in  chancery,  and  that  exceptions  to  the 
report  of  an  examiner  of  titles  must  not  be  so  general  as  to 
require  a  search  through  the  evidence  to  ascertain  whether 
they  are  well  taken  but  must  point  out  the  evidence  ob- 
jected to  and  the  reasons  for  the  objections.  In  the  case 
of  Judson  V.  Freutel,  266  111.  24,  we  held  that  the  defend- 
ants to  the  petition  should  be  reimbursed  certain  costs  paid 
out  by  them  in  acquiring  their  tax  titles;  but  that  case 
was  reversed  on  other  grounds,  and  as  it  was  remanded 
for  a  new  trial  the  opinion  pointed  out  the  items  of  costs 
that  the  appellants  were  entitled  to  recover.  The  suffi- 
ciency of  the  exceptions  was  not  considered.  In  the  case 
of  Finn  v.  Glos,  268  111.  350,  the  defendant,  Jacob  Glos, 
held  tax  deeds  to  three  lots  but  was  only  reimbursed  for 
two  of  them,  and  it  was  conceded  that  in  calculating  the 
amount  to  which  he  was  entitled  the  examiner  had  entirely 
omitted  the  amount  paid  in  acquiring  the  tax  title  to  one 
of  the  lots.  In  the  second  place,  Jacob  Glos  was  a  witness 
in  his  own  behalf  and  had  full  opportunity  to  put  in  evidence 
each  and  every  item  for  which  he  was  entitled  to  be  re- 
imbursed under  the  tax  deeds,  according  to  law.  Several 
pages  of  the  record  are  devoted  to  his  testimony  on  this 
point.  It  is  conceded  that  the  examiner  allowed,  without 
question,  every  item  which  Glos  claimed  in  his  testimony, 
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and  evidently  made  an  honest  effort  to  allow  him  all  that 
was  his  due. 

Counsel  for  appellants  seems  to  be  of  the  opinion  that 
it  was  the  duty  of  the  examiner  to  ascertain  and  give  ap- 
pellants credit  for  fees  and  costs  in  connection  with  the  tax 
sales  and  recording  certificates  of  sales  and  deeds,  which 
fees  are  allowed  by  statute  and  which  apparently  were  not 
testified  to  by  Glos.  While  there  is  no  question,  under  the 
revenue  laws,  that  on  the  setting  aside  of  these  tax  deeds 
Glos  was  entitled  to  be  reimbursed  such  sums  as  he  had 
necessarily  paid  out  in  acquiring  the  tax  titles  in  question, 
and  interest,  these  sums  were  to  be  ascertained  like  other 
facts  in  the  case,  and  where  the  party  who  had  paid  these 
amounts  and  was  seeking  reimbursement  had  full  oppor- 
tunity to  testify  as  to  such  amounts  and  did  testify  as  a 
witness  in  his  own  behalf,  and  the  examiner  found,  as  he 
concedes,  the  full  amount  testified  to  by  him,  we  do  not 
think  the  judgment  should  be  reversed  solely  for  the  reason 
that  he  has  neglected  or  failed  to  put  in  the  full  amount, 
particularly  where  it  is  not  large,  as  in  this  case,  and  where 
the  amount  to  which  he  is  entitled  is  uncertain  from  the 
evidence. 

As  to  the  last  contention,  it  is  claimed  that  it  is  not 
shown  by  the  evidence  that  the  premises  in  controversy 
were  vacant  and  unoccupied  at  the  time  of  filing  the  peti- 
tion. That  fact  was  established  to  the  satisfaction  of  the 
court  below  by  the  testimony  of  witnesses  who  had  seen 
the  property  once  or  twice  a  month  for  several  months  in 
each  year  during  the  past  six  years.  There  was  no  evi- 
dence to  the  contrary,  and  under  the  circumstances  we  are 
unable  to  say  that  the  evidence  was  not  sufficient  to  estab- 
lish the  fact  sought  to  be  proven. 

Not  deeming  the  errors  assigned  sufficient  to  reverse, 
the  judgment  and  order  of  the  circuit  court  will  be  af- 

^^^^^'  Judgment  affirmed. 
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The  Western  Union  Telegraph  Company  of  Illinois, 
Appellant,  vs.  The  Louisville  and  Nashville  Rail- 
road Company  et  aL  Appellees. 

Opinion  filed  October  2J^  igi^ — Rehearing  denied  Dec,  17,  ipi^. 

1.  Eminent  domain — right  of  eminent  domain  defined.  The 
right  of  eminent  domain  is  the  right  of  the  nation  or  the  State,  or 
of  those  to  whom  the  power  has  been  lawfully  delegated,  to  con- 
demn private  property  for  public  use  and  to  appropriate  the  owner- 
ship or  possession  of  such  property  for  such  use  upon  paying  the 
owner  just  compensation,  to  be  ascertained  by  law. 

2.  Same — power  to  condemn  right  of  way  for  a  telegraph  line 
along  railroad  leased  by  inter-State  carrier.  A  telegraph  corpora- 
tion organized  under  the  laws  of  Illinois  is  not  by  the  Inter-State 
Commerce  act  deprived  of  the  power  to  condemn  a  right  of  way 
for  a  telegraph  line  along  a  railroad  in  Illinois  owned  by  an  Illi- 
nois corporation,  even  though  the  railroad  is  leased  to  a  foreign 
railroad  corporation  which  is  engaged  in  inter- State  commerce. 

3.  Same — Federal  act  of  1866  does  not  prevent  condemnation 
by  domestic  telegraph  corporation.  The  passage  of  the  Federal  act 
of  July  24,  1866,  does  not  amount  to  an  assumption  by  Congress  of 
all  power  over  telegraph  lines  engaged  in  inter-State  commerce  nor 
prevent  the  condemnation  by  an  Illinois  telegraph  corporation  of  a 
right  of  way  for  a  telegraph  line  along  a  railroad  in  Illinois  owned 
by  an  Illinois  corporation  and  leased  to  a  foreign  railroad  corpo- 
ration which  engaged  in  inter-State  commerce. 

4.  Same — what  does  not  involve  a  conflict  of  State  and  Federal 
jurisdictions,  A  conflict  of  State  and  Federal  jurisdictions  with 
respect  to  the  condemnation  of  a  right  of  way  across  a  navigable 
stream  forming  a  State  boundary  is  not  involved  where  the  petition 
merely  seeks  to  condemn  the  right  of  way  within  the  boundaries 
of  the  State. 

5.  Same — what  is  not  necessary  to  sufficiency  of  description  of 
right  of  way  for  telegraph  lines.  It  is  not  necessary  to  the  suffi- 
ciency of  the  description  of  the  right  of  way  for  a  telegraph  line 
that  the  petition  shall  describe  and  locate  each  pole  or  that  there 
be  filed  a  plat  of  the  location  of  the  proposed  line. 

6.  Same — what  is  a  sufficient  showing  of  a  failure  to  agree  upon 
compensation,  A  condemnation  petition  which  shows  that  an  offer 
has  been  made  by  the  petitioning  telegraph  company  for  the  right 
of  way  and  that  the  owner  has  refused  the  offer  sufficiently  shows 
a  failure  to  agree  upon  the  compensation. 


Digitized  by 


Google 


400     West.  Union  Tel.  Co.  v,  L.  &  N.  R.  R.  Co.      [270  IlL 

7.  Same — claim  that  petitioner  is  acting  fraudulently  and  col- 
lusively  cannot  he  considered.  If  the  incorporation  of  a  telegraph 
company  in  Illinois  is  regular  in  form,  the  claim  that  the  corpo- 
ration was  organized  for  an  unlawful  purpose  and  is  acting  col- 
lusively  with  a  certain  foreign  telegraph  corporation  cannot  be 
considered  in  a  proceeding  by  the  corporation  to  condemn  a  right 
of  way  for  its  telegraph  line  along  a  railroad. 

8.  Same — agreement  by  petitioner  limiting  character  of  ease- 
ment  sought  is  binding.  Where  a  telegraph  company  avers  and 
agrees  in  its  petition  for  condemnation  that  it  will  construct  and 
operate  its  telegraph  line  along  the  defendant's  railroad  in  a  cer- 
tain manner  and  in  such  a  way  as  not  to  incommode  the  public 
use  of  the  railroad,  the  petitioner  is  bound  by  such  averment  and 
agreement  limiting  the  character  of  the  easement. 

9.  Same — when  railroad  company  has  no  preferential  right.  If 
the  existing  telegraph  line  constructed  along  a  railroad  right  of 
way  does  not  belong  to  the  railroad  company  but  to  a  foreign  cor- 
poration which  erected  the  line  by  contract  with  the  railroad  com- 
pany, the  railroad  company,  when  the  contract  is  terminated,  has 
no  preferential  right  to  select  the  route  of  the  existing  telegraph 
line  for  a  telegraph  line  of  its  own  as  against  a  domestic  telegraph 
corporation  which  has  made  a  prior  selection  of  such  route,  even 
though  such  selection  was  made  while  the  contract  was  still  in 
force  but  after  notice  of  its  termination  was  given. 

CooKE,  J.,  Farmer,  C.  J.,  and  Dunn,  J.,  dissenting. 

App:Eal  from  the  County  Court  of  St.  Clair  county; 
the  Hon.  Wiluam  S.  Dewey,  Judge,  presiding. 

West  &  EcKHART,  (Percy  B.  Eckhart,  of  counsel,) 
for  appellant. 

H.  L.  Stone,  J.  M.  Hamii^l,  and  C.  P.  Hamill,  for 
appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

This  is  an  appeal  by  the  Western  Union  Telegraph  Com- 
pany of  Illinois,  an  Illinois  corporation,  from  an  order  of 
the  county  court  of  St.  Clair  county  dismissing  a  petition 
for  condemnation  filed  by  the  appellant  on  February  3,  19 12, 
seeking  to  condemn  an  easement  in  the  right  of  way  of  the 
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Southeast  and  St.  Louis  Railway  Company,  leased  to  the 
Louisville  and  Nashville  Railroad  Company. 

The  condemnation  petition,  as  finally  amended,  sets  up, 
in  substance,  that  the  petitioner  is  a  corporation  duly  organ- 
ized as  a  telegraph  company  under  the  laws  of  the  State  of 
Illinois  for  the  purpose  of  owning,  constructing,  maintain- 
ing and  operating  lines  of  telegraph  in  the  State  of  Illinois; 
that  under  and  by  virtue  of  the  laws  of  the  State  of  Illi- 
nois it  is  empowered  to  exercise  the  right  of  eminent  do- 
main and  to  construct  lines  of  telegraph  along  and  upon 
any  railroad  within  the  State  in  such  manner  and  at  such 
points  as  not  to  incommode  the  public  use  of  said  railroad; 
that  the  Southeast  and  St.  Louis  Railway  Company,  one  of 
the  defendants,  is  a  corporation  organized  and  existing  un- 
der the  laws  of  the  State  of  Illinois,  and  is  the  owner  of 
a  railroad  having  a  right  of  way  varying  from  twenty-five 
feet  to  two  hundred  feet  in  width,  extending  easterly  out  of 
the  city  of  East  St.  Louis  through  a  portion  of  the  coun- 
ties of  St.  Clair,  Clinton,  Washington,  Jefferson,  Hamilton 
and  White,  to  the  center  thread  of  the  permanent  stream  of 
the  Wabash  river,  in  said  White  county,  and  that  said  rail- 
road company  is  also  the  owner  of  two  certain  branches  of 
railroad  also  located  within  the  State  of  Illinois;  that  said 
railroad  and  its  said  two  branches  extend  in  all  a  distance 
of  about  179  miles;  that  the  Southeast  and  St.  Louis  Rail- 
way Company,  on  January  2^^  1881,  leased  to  the  Louis- 
ville and  Nashville  Railroad  Company,  also  a  defendant, 
the  aforesaid  right  of  way,  with  the  right  to  use  and  oper- 
ate said  railroad  for  forty-nine  years;  that  said  Louisville 
and  Nashville  Railroad  Company  is  a  Kentucky  corpora- 
tion, and  is  operating  a  single  line  of  railroad  from  said 
city  of  East  St.  Louis,  in  St.  Clair  county,  to  the  center 
thread  of  the  permanent  stream  of  the  Wabash  river,  in 
White  county,  with  branches  to  the  town  of  O'Fallon,  in  • 
St.  Clair  county,  and  from  McLeansboro,  in  Hamilton 
county,  to   Shawneetown,   in   Gallatin  county,  all  in   the 
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State  of  Illinois;  that  the  petitioner  desires  to  construct  a 
line  of  telegraph  over,  along  and  upon  said  railroad;  that 
a  part  of  said  railroad  upon  which  the  petitioner  seeks  to 
construct,  maintain  and  operate  its  proposed  line  is  situ- 
ated in  St.  Clair  county ;  that  petitioner  has  located  its 
proposed  line  upon  said  right  of  way  and  branches  of  said 
railroad  described  as  aforesaid,  and  that  it  does  not  seek 
to  acquire  the  fee  of  any  lands  or  the  right  to  use  the  same 
for  any  purpose  except  to  erect,  maintain  and  operate  the 
proposed  line  for  telegraph  purposes ;  that  the  line  of  tele- 
graph proposed  to  be  constructed,  maintained  and  operated 
upon  said  railroad  between  said  designated  places  will  be 
of  the  best  material  and  upon  the  most  approved  plans; 
that  the  poles  will  be  not  less  than  sixteen  feet  nor  more 
than  seventy  feet  long,  not  less  than  twenty  inches  and  not 
more  than  seventy-five  inches  in  circumference  at  the  base, 
tapering  about  one  inch  in  five  feet,  the  poles  to  be  erected 
by  being  firmly  set  in  the  ground  to  a  depth  of  not  less 
than  three  feet  and  not  more  than  nine  and  one-half  feet; 
that  the  number  of  poles  to  the  mile  shall  not  be  less  than 
thirty  nor  more  than  sixty-five ;  that  the  dimensions  of  the 
poles,  the  depth  at  which  set  and  the  number  of  poles  to 
the  mile  will  vary  according  to  the  load  in  wires  and  cables 
to  be  placed  upon  such  poles  in  order  that  the  pole  line 
shall  be  of  proper  strength;  that  there  will  be  attached  to 
such  poles,  near  the  top  thereof,  suitable  cross-arms  not 
to  exceed  ten  feet  in  length,  with  insulators  thereon,  upon 
which  will  be  strung  wires  of  suitable  material  and  suffi- 
cient in  number  to  enable  the  petitioner  to  promptly  trans- 
mit all  telegraph  messages  offered  to  it  for  transmission; 
that  the  said  proposed  telegraph  lines  shall  be  constructed 
and  maintained  upon  the  southerly  side  of  said  right  of 
way  from  the  city  of  East  St.  Louis  to  the  center  thread 
of  the  permanent  stream  of  the  Wabash  river,  upon  the 
south-westerly  side  of  said  right  of  way  from  the  town  of 
McLeansboro  to  the  town  of  Shawneetown,  and  along  the 
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north-westerly  side  of  said  right  of  way  from  a  point  upon 
the  main  line  of  said  railroad  approximately  sixteen  and 
three-fourths  miles  from  the  main  station  at  East  St.  Louis 
to  the  town  of  OTallon,  and  not  less  than  seven  feet  from 
the  nearest  rail  of  the  main  line  of  said  railroad ;  that  all 
wires,  cross-arms  and  other  attachments  which  are  less  than 
seven  feet  distant,  horizontally,  from  the  nearest  rail  of 
the  main  line  of  said  railroad  shall  have  a  vertical  clear- 
ance above  the  top  of  the  rails  of  not  less  than  twenty-five 
feet;  that  in  places  where  the  line  crosses  the  tracks,  or 
where  it  is  necessary  to  do  so  to  prevent  interference  with 
the  work  of  said  railroad,  petitioner's  poles  will  be  of  such 
height  as  to  permit  the  wires  to  be  suspended  so  far  above 
any  structure  of  the  railroad  company  as  to  prevent  any 
interference  therewith;  that  in  no  place  will  the  clearance 
above  the  nearest  rail  be  less  than  twenty-five  feet  at  such 
points  of  crossing;  that  said  poles  will  be  so  erected  and 
said  telegraph  line  so  constructed  and  maintained  as  not 
to  obstruct  or  interfere  with  the  business  or  use  of  said 
railroad  and  so  as  not  to  violate  any  provisions  of  the  stat- 
utes of  the  State  of  Illinois.  The  following  paragraph  was 
added  to  the  petition  by  amendment  January  12,  1914: 

"That  petitioner  does  not  seek  hereby  to  acquire  the 
space  occupied,  at  the  time  of  the  filing  of  the  petition 
herein,  by  any  wire  or  wires  on  the  said  railroad  right  of 
way  which  said  defendant  railroad  company  at  such  time 
may  have  owned  or  operated;  and  petitioner  represents, 
offers,  stipulates  and  agrees  that  it  will  accommodate,  carry 
and  support  upon  petitioner's  said  proposed  telegraph-pole 
line  such  wire  or  wires  as  the  said  railroad  company,  at 
the  time  of  the  filing  of  the  petition  herein,  owned  or  oper- 
ated upon  said  railroad  right  of  way  and  such  additional 
telegraph  or  telephone  wires  as  may  thereafter  be  needed 
by  said  railroad  company  in  the  conduct  of  its  business, 
and  afford  to  said  railroad  company  like  benefits  and  ad- 
vantages, in  respect  to  position  and  operation  of  all  of  said 
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wires,  as  said  railroad  company  enjoyed  at  the  time  of  the 
filing  of  the  petition  herein." 

The  petition  further  set  out  that  petitioner  stipulates 
and  agrees  that  in  the  event  that  the  said  railroad  corripany 
shall  at  any  time  desire  to  change  the  location  of  its  tracks 
or  construct  new  tracks,  side-tracks  or  buildings  where  the 
same  do  not  now  exist,  by  reason  of  which  new  construc- 
tion or  change  of  tracks  the  petitioner's  proposed  telegraph 
line  may  incommode  the  use  of  said  railroad,  then  the  peti- 
tioner will  move  such  poles  to  such  other  point  or  points 
on  said  railroad  and  right  of  way  as  may  be  designated  by 
said  railroad  company,  and  upon  reasonable  notice,  and  at 
the  sole  expense  of  the  petitioner;  that  the  petitioner  has 
applied  to  said  Southeast  and  St.  Louis  Railway  Company 
and  said  Louisville  and  Nashville  Railroad  Company  for 
permission  to  construct  said  telegraph-pole  line  upon  said 
right  of  way  but  that  said  permission  has  been  refused  by 
said  railroad  companies,  and  that  the  petitioner  is  unable 
to  agree  with  said  railroad  companies  upon  the  just  com- 
pensation to  be  paid  by  the  petitioner  to  said  railroad  com- 
panies for  the  taking  and  use  of  said  easement  upon  said 
railroad  for  the  petitioner's  proposed  telegraph-pole  line. 

Thereafter  the  defendants  filed  their  petition  for  a  re- 
moval of  said  cause  to  the  United  States  district  court  for 
the  eastern  district  of  Illinois,  on  the  ground  that  the  suit 
was  solely  of  a  civil  nature  and  arose  under  the  constitution 
and  the  laws  of  the  United  States,  together  with  a  bond 
for  such  removal,  and  the  cause  was  removed  to  the  said 
court.  In  the  latter  court  the  petitioner  (appellant  here) 
made  an  application  to  remand  the  cause  to  the  county  court 
of  St.  Clair  county,  which  appHcation  was  denied  and  ju- 
risdiction under  the  removal  was  upheld,  and  subsequently 
the  proceedings  for  condemnation  were  dismissed.  On  ap- 
peal to  the  circuit  court  of  appeals  of  the  seventh  circuit 
the  judgment  of  the  district  court  was  reversed  for  want 
of  jurisdiction  in  that  court  and  the  cause  was  remanded  to 
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the  district  court,  with  directions  to  remand  the  said  cause 
to  the  county  court  of  St.  Clair  county,  which  was  done. 
(Western  Union  Telegraph  Co.  of  Illinois  v.  Southeast 
and  St,  Louis  Raihvay  Co,  125  C.  C.  A.  466.)  Upon  said 
cause  being  remanded  the  defendants  to  the  petition  filed 
thirty-one  objections  to  the  petition  and  a  motion  to  dis- 
miss. A  hearing  was  had  and  a  large  amount  of  evidence 
taken  on  the  objections.  Of  defendants'  original  objections 
the  court  overruled  i  to  9,  inclusive,  and  18  to  31,  inclu- 
sive, and  sustained  objections  10  to  17,  inclusive;  and  of 
the  objections  to  the  amendment  made  January  12,  1914, 
objections  i,  2,  4,  6,  7,  9,  10,  11  and  16  were  overruled, 
2^d  3,  5,  8,  12,  13,  14  and  15  were  sustained,  and  there- 
upon the  court  dismissed  the  petition  to  condemn  and  en- 
tered judgment  against  petitioner  for  costs  of  suit. 

The  objections  that  were  overruled  were  to  the  follow- 
ing effect:  That  the  act  of  the  General  Assembly  of  the 
State  of  Illinois  approved  March  24,  1874,  in  force  July  i, 
1874,  authorizing  telegraph  companies  to  condemn  rights 
of  way  for  their  lines  along  and  upon  any  railroad  in  the 
State  of  Illinois  is  in  violation  of  the  constitution  of  Illi- 
nois, and  also  violative  of  paragraph  3  of  section  8  of 
article  i  of  the  constitution  of  the  United  States  and  of 
the  fifth  and  fourteenth  amendments  to  the  constitution  of 
the  United  States,  and  that  since  the  passage  of  the  acts 
of  Congress  of  June  15,  1866,  and  June  8,  1872,  relating  to 
post-roads,  no  State  has  the  power  to  confer  upon  telegraph 
companies  the  right  of  eminent  domain  to  condemn  any 
part  of  the  right  of  way  of  an  inter-State  railroad;  that 
the  petitioner  has  no  authority  to  condemn  any  portion  of 
the  right  of  way  of  the  defendants,  since  defendants  own 
and  operate  a  railroad  engaged  in  inter-State  commerce; 
that  the  petitioner  is  neither  a  de  jure  corporation  nor  a 
de  facto  corporation,  and  hence  has  no  power  to  condemn ; 
that  the  description,  in  the  amended  petition,  of  the  right 
of  way  sought  to  be  condemned  is  void  for  uncertainty; 
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that  the  petitioner  is  guilty  of  fraud  and  collusion  with  the 
Western  Union  Telegraph  Company  of  New  York  and  is 
seeking  to  violate  the  public  policy  of  the  State  of  Illinois, 
and  therefore  cannot  condemn;  that  there  is  no  allegation 
in  the  petition  that  the  petitioner  and  the  defendants  at- 
tempted and  failed  to  agree  as  to  the  amount  of  compen- 
sation to  be  paid  by  petitioner  to  defendants;  that  only 
the  Federal  court  has  jurisdiction  of  the  controversy,  since 
Federal  questions  are  involved  in  the  proceedings.  The  ob- 
jections sustained  by  the  court  were,  in  substance,  as  fol- 
lows: That  the  defendants  have  a  preferential  right  of 
location  for  their  line  of  telegraph  for  railroad  purposes, 
and  having  selected  and  located  a  line  of  telegraph  for  their 
own  use,  petitioner  cannot  secure  an  easement  for  its  line 
on  the  same  location;  that  the  construction  of  a  telegraph 
line  on  the  south  side  of  defendants'  right  of  way,  as  pro- 
posed by  petitioner,  would  incommode  the  public  use  of  the 
railroad ;  that  the  location  now  sought  by  the  petitioner  for 
the  proposed  telegraph  line  is  already  devoted  to  a  similar 
public  use  by  the  defendant  railroad  companies  and  cannot 
be  condemned  by  the  petitioner  for  the  use  sought  by  it. 

The  objections  to  the  amendment  to  the  petition  of 
January  12,  191 4,  which  the  court  overruled,  were,  in  sub- 
stance, that  the  petition  could  not  be  amended  since  it  would 
change  the  location  of  the  petitioner's  line  as  described  in 
its  amended  petition;  that  the  amended  petition  filed  Feb- 
ruary 16,  191 2,  and  the  evidence  introduced  thereon,  indi- 
cate the  location  of  the  proposed  telegraph  line  to  be  where 
the  Western  Union  Telegraph  Company,  a  corporation  of 
New  York,  had  formerly  constructed  and  maintained  a  line 
of  poles  and  wires,  and  the  petitioner  is  now  estopped  from 
making  a  new  location  on  the  railroad  right  of  way;  that 
until  petitioner  has  acquired  a  right  of  way  by  condemna- 
tion it  can  make  no  stipulation  as  to  how  such  right  of 
way  shall  be  used ;  that  as  petitioner  owns  neither  right  of 
way,  poles,  cross-arms  or  wires,  it  cannot  stipulate,  being 
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without  power  to  carry  out  the  terms  of  the  stipulation; 
that  petitioner  cannot  mal^e  an  agreement  with  the  railroad 
companies,  since  the  railroad  companies  refuse  to  stipulate; 
that  the  proposed  agreement  by  petitioner  would  constitute 
a  joint  line  of  poles  and  wires,  which  would  result  in  con- 
stant conflict  of  authority  and  responsibility,  and  the  court 
has  no  authority  to  impose  a  joint  arrangement  upon  the 
defendants.  The  objections  sustained  by  the  court  were: 
That  the  petitioner  cannot  acquire  a  right  of  way  by  a 
stipulation  not  agreed  to  by  the  railroad  companies;  that 
petitioner  has  no  power  to  bind  a  railroad  as  to  how  it  shall 
use  its  own  right  of  way ;  that  the  defendant  the  Louisville 
and  Nashville  Railroad  Company  is  entitled  to  use  its  right 
of  way  free  from  interference,  joint  possession,  Qwnership 
or  partnership  of  a  pole  line  with  the  petitioner ;  that  peti- 
tioner cannot  gain  the  benefits  and  advantages  of  the  stipu- 
lation without  a  written  contract,  and  defendants  decline  to 
enter  into  a  written  contract  with  petitioner ;  that  the  right 
of  the  Louisville  and  Nashville  Railroad  Company  to  main- 
tain and  operate  an  existing  telegraph  line  owned  by  it  and 
devoted  to  public  service,  and  to  erect  and  maintain  addi- 
tional telegraph  and  telephone  wires,  is  necessary  to  effi- 
ciently carry  on  its  railroad  business,  and  its  right  to  enjoy 
the  free  and  separate  use  and  possession  of  said  property  in- 
dependently of  other  control  or  ownership  is  of  great  value, 
of  which  it  cannot  be  deprived  in  the  proceedings  without 
violating  the  fourteenth  amendment  of  the  Federal  consti- 
tution, or  interfering  with  the  transaction  of  its  inter-State 
and  intra-State  business,  in  violation  of  the  act  of  Con- 
gress approved  July  24,  1866. 

From  the  order  sustaining  these  objections  and  dismiss- 
ing the  petition  the  petitioner  prayed  an  appeal  to  this  court, 
and  assigns  as  error  the  action  of  the  county  court  in  sus- 
taining the  objections  and  dismissing  the  petition  to  con- 
demn.    Appellees  have  assigned  as  cross-errors  the  action 
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of  the  county  court  in  overruling  the  other  objections  to 
the  petition. 

It  was  assumed  by  the  court  and  the  parties  that  the 
objections  and  the  motion  to  dismiss  the  petition  put  in  is- 
sue the  sufficiency  of  the  petition  and  the  petitioner's  right 
to  condemn,  and  upon  this  issue  evidence  was  taken,  with- 
out objection,  by  both  parties  as  to  the  status  of  the  parties 
to  the  suit,  their  previous  business  relations  and  dealings, 
and  other  matters  leading  up  to  the  filing  of  the  petition  to 
condemn.    These  facts,  so  far  as  material,  are  as  follows: 

On  June  i8,  1884,  the  Louisville  and  Nashville  Rail- 
road Company  and  the  Western  Union  Telegraph  Com- 
pany, a  corporation  organized  under  the  laws  of  the  State 
of  New  York,  entered  into  a  written  contract  whereby  the 
railroad  company  granted  to  the  telegraph  company  for  a 
term  of  twenty-five  years  from  July  i,  1884,  the  exclusive 
right  to  construct  and  maintain  telegraph  lines  upon  the 
rights  of  way  owned  or  controlled  by  the  railroad  company 
during  the  existence  of  the  contract.  It  was  further  pro- 
vided that  after  the  expiration  of  twenty-five  years  the  con- 
tract should  continue  in  force  until  the  expiration  of  one 
year  after  written  notice  should  be  given  by  one  of  the 
parties  to  the  other  of  an  intention  to  terminate  the  same. 
The  telegraph  company,  among  other  things,  agreed  to  set 
apart  one  wire  for  the  preferential  use  of  the  railroad 
company,  and  further  agreed  that  if  the  railroad  company 
should  at  any  time  require  greater  wire  facilities  on  any 
portion  of  its  road  the  telegraph  company  would  furnish  an 
additional  wire  for  the  railroad  company  at  the  cost  price 
thereof  upon  its  poles,  or  the  railroad  company  might  at 
its  own  cost  string  such  additional  wire  upon  the  telegraph 
company's  poles  in  such  manner  and  position  as  the  tele- 
graph company  might  direct.  In  1901  the  telegraph  com- 
pany, at  the  request  of  the  railroad  company,  strung  an 
additional  wire  for  the  railroad  company  upon  its  poles,  and 
the  cost  thereof,  amounting  to  $3820.61,  was  paid  by  the 
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railroad  company.  This  wire  has  ever  since  remained  upon 
the  poles  of  the  telegraph  company  and  has  been  used  ex- 
clusively by  the  railroad  company.  In  1902  the  Western 
Union  re-built  its  system  along  the  railroad  company's  right 
of  way  and  placed  the  poles  in  new  places  on  the  south  side 
of  the  right  of  way  and  about  five  feet  laterally  from  the 
old  poles.  The  wires  used  by  the  railroad  company  were 
moved  to  other  places  on  the  cross-arms  and  poles  selected 
by  the  telegraph  company,  and  the  telegraph  company  con- 
tinued to  maintain,  repair  and  furnish  current  for  these 
wires  so  used  by  the  railroad  company  to  the  date  of  fil- 
ing this  petition.  On  August  17,  191 1,  the  telegraph  com- 
pany served  notice  upon  the  railroad  company  that  it  would 
on  August  17,  1912,  terminate  the  contract  above  men- 
tioned. On  October  5,  191 1,  the  Western  Union  Telegraph 
Company  of  Illinois  was  organized  under  the  laws  of  this 
State  with  a  capital  stock  of  $25,000,  for  the  purpose  of 
owning,  constructing,  maintaining  and  operating  lines  of 
magnetic  telegraph  in  the  State  of  Illinois.  The  subscrib- 
ers to  the  capital  stock  were  all  officers  or  employees  of 
the  Western  Union  Telegraph  Company  of  New  York  and 
their  subscriptions  to  the  capital  stock  were  paid  by  the 
Western  Union  Telegraph  Company  of  New  York.  The  di- 
rectors and  officers  of  the  Illinois  corporation  were  elected 
from  among  the  stockholders.  It  also  appears  that  the 
organization  of  the  Illinois  corporation  was  brought  about 
by  the  Western  Union  Telegraph  Company  of  New  York 
for  the  purpose  of  condemning  the  right  of  way  sought  in 
the  petition  subsequently  filed.  In  Novembet,  191 1,  the 
charter  of  the  Louisville  and  Nashville  Railroad  Company 
was  amended,  and  the  railroad  company,  in  addition  to  the 
powers  conferred  upon  it  by  its  original  charter,  was  there- 
by authorized  to  construct  and  operate  telegraph  and  tele- 
phone lines,  not  only  for  use  in  operating  its  railroad,  but 
also  for  the  purpose  of  serving  the  public  as  a  common  car- 
rier of  messages.    On  January  12,  1912,  the  president  of 
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the  Western  Union  Telegraph  Company  of  Illinois  directed 
the  district  foreman  of  the  Western  Union  Telegraph  Com- 
pany of  New  York  to  locate  a  telegraph-pole  line  for  the 
Western  Union  Telegraph  Company  of  Illinois  along  the 
right  of  way  of  the  Louisville  and  Nashville  Railroad.  Com- 
pany in  Illinois,  and  to  locate  such  line  practically  on  the 
same  line  then  occupied  by  the  poles  and  wires  of  the  West- 
ern Union  Telegraph  Company  of  New  York.  These  in- 
structions were  carried  out,  and  the  line  was  located  on  the 
south  side  of  the  railroad  right  of  way  and  followed  the 
line  then  occupied  by  the  poles  and  wires  of  the  Western 
Union  Telegraph  Company  of  New  York.  On  January  31, 
1912,  the  Western  Union  Telegraph  Company  of  Illinois 
made  a  formal  offer  to  the  railroad  company  of  five  dollars 
per  mile  for  an  easement  for  a  pole  line  upon  the  railroad 
right  of  way.  This  offer  was  refused,  and  the  railroad 
company  refused  to  submit  a  counter-offer  or  state  what  it 
was  willing  to  do.  On  February  3,  191 2,  the  petitioner 
filed  its  original  petition  to  condemn  the  right  of  way  de- 
scribed in  said  petition,  in  the  county  court  of  St.  Clair 
county.  On  February  9,  191 2,  the  board  of  directors  of 
the  petitioning  company,  by  resolution,  determined  to  ac- 
cept, and  did  by  appropriate  action  accept,  the  obligations 
and  restrictions  of  the  act  of  Congress  approved  July  24, 
1866.  On  February  12,  191 2,  the  Post-master  General  of 
the  United  States  acknowledged  the  receipt  and  filing  in  the 
post-office  department  at  Washington  of  said  acceptance  of 
the  act  of  Congress.  On  the  27th  day  of  February,  1912, 
employees  dif  the  Louisville  and  Nashville  Railroad  Com- 
pany, acting  under  oral  instructions  from  its  chief  engineer, 
laid  out  and  located  a  proposed  telegraph-pole  line  for  said 
railroad  company  upon  the  southerly  side  of  its  right  of  way 
in  Illinois,  selecting  practically  the  same  location  as  that  de- 
scribed by  petitioner  in  its  letter  of  January  12,  191 2,  and 
in  its  original  and  amended  condemnation  petitions  filed  on 
February  3  and  February  16,  19 12,  respectively,  and  prac- 
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tically  identical  with  the  proposed  pole  line  theretofore  lo- 
cated by  employees  of  the  petitioning  company  on  the  rail- 
road company's  right  of  way  in  Illinois  between  the  i6th 
and  22d  days  of  January,  191 2.  Instructions  for  this  work 
were  given  February  i  and  afterwards  commenced  on  the 
line  of  the  road  in  Tennessee,  but  the  locating  was  not  com- 
menced in  Illinois,  as  shown  by  the  evidence,  until  Febru- 
ary 27,  1 91 2.  On  August  5,  191 2,  the  railroad  company 
gave  written  notice  to  the  Western  Union  Telegraph  Com- 
pany of  New  York  requiring  the  latter  to  commence  imme- 
diately after  August  17,  1912,  to  remove  from  the  railroad 
right  of  way  and  premises  all  the  poles,  wires,  batteries, 
instruments,  appliances  and  other  fixtures  comprising  the 
telegraph  line,  and  to  complete  such  removal  previous  to 
December  i,  191 2.  The  telegraph  company  was  further 
notified  that  in  default  of  its  compliance  with  such  require- 
ment of  removal  previous  to  the  prescribed  date,  the  rail- 
road company  would  take  possession  of,  appropriate  and 
use,  after  that  date,  all  the  telegraph  company's  poles,  cross- 
arms,  wires,  batteries,  instruments,  appliances  and  other  fix- 
tures remaining  at  that  time  on  the  railroad  company's  right 
of  way  or  premises,  and  would  hold  or  otherwise  dispose 
of  the  same  as  its  own  property  and  refuse  to  longer  per- 
mit the  telegraph  company  to  use  the  same  for  any  purpose. 
The  railroad  company  further  gave  notice  that  it  would  be 
compelled  to  make  use  of  the  telegraph  company's  poles 
and  wires  for  telegraph  business  in  conducting  the  railroad's 
business  until  the  removal  of  the  telegraph  company's  lines, 
because  of  the  inability  of  the  railroad  company  meanwhile 
to  erect  its  own  telegraph  or  telephone  poles.  On  October 
14,  191 2,  the  Western  Union  Telegraph  Company  of  New 
York  filed  its  bill  of  complaint  in  the  district  court  of  the 
United  States  for  the  western  district  of  Kentucky  to  en- 
join the  threatened  action  by  the  railroad  company  until 
the  termination  of  various  condemnation  proceedings  pend- 
ing in  the  various  States,  among  others  by  petitioner  in  lUi- 
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nois.  Thereafter  an  injunction  issued  and  the  status  quo 
of  the  property  has  since  been  thereby  preserved,  the  order 
of  the  court  issuing  the  injunction  having  been  affirmed  by 
the  circuit  court  of  appeals  for  the  sixth  circuit.  {Louis- 
ville and  Nashville  Railroad  Co.  v.  Western  Union  Tele- 
graph Co.  124  C.  C.  A.  573.)  On  the  14th  of  November, 
1912,  the  board  of  directors  of  the  Louisville  and  Nashville 
Railroad  Company  adopted  a  resolution  which  recited  that 
in  October,  1912,  the  president  had  given  instructions  to 
the  fourth  and  first  vice-presidents  to  proceed  to  assemble 
the  materials  and  to  construct  a  pole  line  in  Illinois  for 
carrying  telephone  wires  thereon,  and  in  locating  the  poles 
to  consult  the  signal  engineer  so  as  to  facilitate  the  at- 
tachment of  electric  automatic  block  signals,  and  it  was  re- 
solved that  the  acts  of  the  first  and  fourth  vice-presidents, 
and  the  location  and  selection  of  the  company's  right  of 
way  by  the  engineer's  department,  (in  Illinois  on  February 
27,  1912,)  be  ratified,  approved  and  confirmed.  On  the 
i8th  day  of  November,  1912,  the  Western  Union  Telegraph 
Company  of  New  York  entered  into  a  written  agreement 
with  the  Western  Union  Telegraph  Company  of  Illinois, 
petitioner  herein,  whereby  the  Western  Union  Telegraph 
Company  of  New  York  agreed  to  sell  and  convey  to  the 
former  all  the  telegraph  lines  and  telegraph  property  be- 
longing to  it  and  theretofore  used  by  it  in  connection  with 
the  operation  of  its  lines  of  telegraph  along  the  line  of 
the  Louisville  and  Nashville  Railroad  Company  within  the 
State  of  Illinois.  The  conveyance  was  to  be  made  upon 
the  acquisition  by  the  petitioner,  the  Western  Union  Tele- 
graph Company  of  Illinois,  of  the  right  to  construct,  main- 
tain and  operate  lines  of  telegraph  along  the  right  of  way 
of  the  Louisville  and  Nashville  Railroad  Company  within 
the  State  of  Illinois  and  upon  the  payment  of  $25,000. 

The  main  question  to  be  determined  at  the  present  stage 
of  the  litigation  between  the  parties  hereto  is  the  right  of 
the  appellant  company  to  bring  the  condemnation  suit  in 
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question  under  the  Eminent  Domain  law  of  this  State.  All 
the  reasons  urged  against  the  right  of  appellant  to  maintain 
its  action,  as  embraced  in  the  objections  filed  to  the  petition, 
may  be  divided  into  two  general  classes :  ( i )  Those  going 
to  the  validity  of  the  law  under  which  the  suit  is  brought, 
as  to  one  of  the  defendants;  (2)  those  concerning  the  ef- 
fect the  condemnation  would  have  on  the  public  use  of  the 
railroad  whose  right  of  way  is  sought. 

As  to  the  first  contention,  the  law  allowing  telegraph 
companies  to  exercise  the  right  of  eminent  domain  was' 
enacted  in  1874.  (Kurd's  Stat.  1913,  p.  2419.)  The  first 
three  sections  of  the  law  are  as  follows: 

"Sec.  I.  That  every  company  heretofore  incorporated 
under  any  general  or  special  law,  or  which  may  be  incor- 
porated under  any  general  law  of  this  State  for  the  con- 
struction or  operation  of  any  telegraph  line  through  or  in 
this  State,  shall  possess  the  powers  and  privileges  and  be 
subject  to  the  duties,  restrictions  and  liabilities  prescribed 
in  this  act. 

"Sec.  2.  Every  such  company  may  enter  upon  any  lands 
for  the  purpose  of  making  surveys  and  examinations  with 
a  view  to  the  erection  of  any  telegraph  line,  and  take  and 
damage  private  property  for  the  erection  and  maintenance 
of  such  lines,  and  may,  subject  to  the  provisions  contained 
in  this  act,  construct  lines  of  telegraph  along  and  upon  any 
railroad,  road,  highway,  street  or  alley,  along  or  across  any 
of  the  waters  or  lands  within  this  State,  and  may  erect 
poles,  posts,  piers  or  abutments  for  supporting  the  insula- 
tors, wires  and  other  necessary  fixtures  of  their  lines,  in 
such  manner  and  at  such  points  as  not  to  incommode  the 
public  use  of  the  railroad,  highway,  street  or  alley,  or  in- 
terrupt the  navigation  of  such  waters. 

"Sec.  3.  When  it  shall  be  necessary,  for  the  construc- 
tion, alteration  or  repair  of  any  line  of  telegraph,  to  take 
or  damage  any  property,  the  same  may  be  done  and  the 
compensation  therefor  ascertained  and  made  in  the  manner 
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which  may  be  at  that  time  provided  by  law  for  the  exer- 
cise of  the  right  of  eminent  domain." 

It  is  not  pointed  out  in  the  able  and  exhaustive  brief  of 
counsel  for  appellees  in  what  respect  this  law  is  contrary 
to  the  constitution  of  this  State.  The  law  has  been  in  force 
many  years  and  has  received  the  consideration  of  this  court. 
(St,  Louis  and  Cairo  Railroad  Co,  v.  Postal  Telegraph  Co. 
173  111.  508.)  Similar  laws  have  been  enacted  by  sev- 
eral States  of  the  Union,  and  these  laws  have  been  con- 
•  strued  and  passed  upon  many  times,  not  only  by  the  courts 
of  last  resort  of  those  States  but  by  the  Federal  courts,  and 
the  right  of  the  law-making  power  of  a  sovereign  State  to 
enact  such  laws  cannot  be  questioned.  As  recognized  by 
all  authorities,  eminent  domain  is  a  right  inherent  in  all 
sovereignties,  and  is  defined  as  the  right  of  the  nation  or 
the  State,  or  of  those  to  whom  the  power  has  been  lawfully 
delegated,  to  condemn  private  property  for  public  use,  and 
to  appropriate  the  ownership  or  possession  of  such  property 
for  such  use  upon  paying  the  owner  due  compensation,  to 
be  ascertained  according  to  law.  (15  Cyc.  557.)  It  would 
seem  that  the  above  law  was  enacted  in  view  of  the  com- 
mercial necessities  of  the  times.  The  telegraph  is  a  very 
important  aid  to  business  and  to  the  welfare  of  the  peo- 
ple generally.  In  enacting  the  law  the  legislature  recog- 
nized the  fact  that  telegraph  lines  would  ordinarily  follow 
the  shortest  routes  between  the  centers  of  population, — the 
towns  and  cities, — and  that  such  routes  as  were  most  avail- 
able were  at  that  time,  and  would  be  in  the  future,  to  some 
extent  occupied  by  public  roads  and  by  railroads,  and  for 
that  reason  it  included  the  provisions  of  the  second  section 
of  the  act,  which  permits  telegraph  companies  to  construct 
lines  along  and  upon  any  railroad,  road,  highway,  street, 
etc.,  in  such  manner  and  at  such  points  as  not  to  incom- 
mode the  public  use  of  such  railroad,  highway  or  street. 
Since  the  enactment  of  the  law  of  1874  telephones  have 
been  invented  and  come  into  general  use.    In  1903  the  law 
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was  amended  so  as  to  apply  to  telephone  lines  and  ex- 
changes. We  must  decline  to  consider  the  constitutionality 
of  this  law  at  this  time.  The  State,  in  its  exercise  of  the 
powers  of  sovereignty,  having  full  right  to  enact  such  laws, 
the  only  possible  constitutional  objection  that  could  be  urged 
would  be  that  in  regard  to  taking  or  damaging  private  prop- 
erty for  public  use  without  just  compensation,  and  that  is 
not  sought  to  be  done  by  the  petition  in  question.  On  the 
contrary,  the  object  of  the  proceeding  is  to  ascertain,  by 
means  of  a  court  and  jury,  in  the  manner  provided  by  law, 
the  compensation  to  which  the  defendants  to  the  petition 
shall  be  entitled  by  reason  of  the  occupancy  of  the  railroad 
right  of  way,,  and  we  think  that  this  sufficiently  disposes  of 
the  objection  made  by  appellees  that  the  proceeding  is  con- 
trary to  the  fifth  amendment  and  to  section  i  of  the  four- 
teenth amendment  to  the  constitution  of  the  United  States 
and  to  section  2  of  article  2  of  the  constitution  of  Illinois, 
which  constitutional  enactments  prohibit  the  taking  or  dam- 
aging of  private  property  without  just  compensation. 

It  is  also  urged  that  one  of  the  defendant  companies, 
the  Louisville  and  Nashville  Railroad  Company,  is  an  inter- 
State  carrier  engaged  in  the  operation  of  a  railroad  in  inter- 
State  commerce,  and  is  not  subject,  because  of  section  8  of 
article  i  of  the  constitution  of  the  United  States,  (giving 
Congress  power  to  regulate  commerce  among  the  States,) 
and  laws  enacted  by  Congress  in  pursuance  of  such  consti- 
tutional provision,  to  condemnation  proceedings  in  a  State 
court.  The  petition  for  condemnation  avers,  and  the  evi- 
dence sufficiently  shows,  that  the  owner  of  the  fee  in  the 
right  of  way  sought  to  be  condemned  is  the  Southeast  and 
St.  Louis  Railway  Company,  which  is  an  Illinois  corpo- 
ration. The  proceeding,  therefore,  is  one  by  the  Western 
Union  Telegraph  Company  of  Illinois,  an  Illinois  corpora- 
tion, against  the  Southeast  and  St.  Louis  Railway  Com- 
pany, also  an  Illinois  corporation,  as  owner  of  the  right  of 
way,  and  the  Louisville  and  Nashville  Railroad  Company, 
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as  lessee  thereof.  No  Federal  law  has  been  cited,  and  we 
are  aware  of  none,  which  specifically  prevents  the  exercise 
of  the  right  of  eminent  domain  under  the  sovereign  powers 
of  a  State  by  a  corporation  lawfully  organized  and  doing 
business  under  the  laws  of  that  State,  against  the  property 
within  that  State  of  another  corporation  also  organized  and 
doing  business  under  the  laws  of  that  State,  leased  to  a 
corporation  engaged  in  inter-State  commerce.  If  the  con- 
tention of  appellees  in  this  respect  is  correct,  then  it  would 
be  impossible  for  a  railroad  or  telegraph  line,  or  any  other 
corporation  which  would  otherwise  have  the  right  of  emi- 
nent domain,  to  condemn  a  right  of  way  over  or  across  the 
right  of  way  of  another  railroad  which  might  be  engaged 
in  inter-State  commerce.  As  there  is  hardly  any  railroad  at 
the  present  day  but  that  is  engaged,  to  a  greater  or  lesser 
extent,  in  inter-State  commerce,  the  State  law  of  eminent 
domain  would  be  a  nullity.  The  right  to  so  condemn  in 
such  a  case  has  been  upheld  by  this  court  in  many  cases 
and  has  never  been  questioned,  so  far  as  we  are  advised. 
Neither  the  Inter-State  Commerce  law  nor  any  other  law 
which  has  been  enacted  by  Congress  pursuant  to  section  8 
of  article  i  of  the  constitution  of  the  United  States,  which 
authorizes  Congress  to  regulate  commerce  among  the  dif- 
ferent States,  has  ever  been  held  to  give  Congress  the  ex- 
clusive jurisdiction  in  such  matters  nor  to  deprive  the  State 
of  the  power  to  enact  suitable  legislation  in  regard  to  intra- 
state commerce  on  railroads,  even  though  such  railroads 
may  also  be  engaged  in  inter-State  commerce.  In  the  cases 
of  Simpson  v.  Sheppard,  Simpson  v.  Kennedy  and  Simpson 
V.  Shillaber,  230  U.  S.  352  (57  L.  ed.  1511,)  known  as 
the  Minnesota  Rate  cases,  it  was  held  by  the  Supreme  Court 
of  the  United  States  that  the  States  continue  to  possess  the 
right  to  prescribe  reasonable  regulations  for  the  exclusively 
internal  traffic  on  inter-State  carriers  after  the  passage  of 
the  Inter-State  Commerce  act  of  1887  and  the  amendment 
of  June  29,  1906,  although  it  may  be  that  by  reason  of 
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the  interblending  of  the  inter-State  and  intra-State  oper- 
ations of  such  carriers  adequate  regulation  of  inter-State 
rates  cannot  be  maintained  without  imposing  requirements 
with  respect  to  their  intra-State  rates  which  substantially 
affect  the  former,  and,  as  stated  in  the  opinion  in  the  Simp- 
son case,  quoting  from  Bscanaba  Transportation  Co.  v.  Chi- 
cago, 107  U.  S.  678,  (27  L.  ed.  442)  :  "But  the  States 
have  full  power  to  regulate,  within  their  limits,  matters  of 
internal  police,  including  in  that  general  designation  what- 
ever will  promote  the  peace,  comfort,  convenience  and  pros- 
perity of  their  people.  This  power  embraces  the  construc- 
tion of  roads,  canals  and  bridges  and  the  establishment  of 
ferries,  and  it  can  generally  be  exercised  more  wisely  by 
the  States  than  by  a  distant  authority.  *  *  *  When  its 
[the  State's]  power  is  exercised  so  as  to  unnecessarily  ob- 
struct the  navigation  of  the  river  or  its  branches,  Congress 
may  interfere  and  remove  the  obstruction,  *  *  *  but  un- 
til Congress  acts  on  the  subject  the  power  of  the  State  over 
bridges  across  its  navigable  streams  is  plenary." 

It  is  claimed,  however,  that  by  the  passage  of  the  Fed- 
eral law  of  July  24,  1866,  Congress  has  assumed  all  power 
over  telegraph  lines  engaged  in  inter-State  commerce.  The 
first  and  fourth  sections  of  said  act  (U.  S.  Rev.  Stat.  1901, 
sec.  3964,)  are  as  follows: 

"Sec.  I.  That  any  telegraph  company  now  organized  or 
which  may  hereafter  be  organized  under  the  laws  of  any 
State  in  this  Union,  shall  have  the  right  to  construct,  main- 
tain and  operate  lines  of  telegraph  through  and  over  any 
portion  of  the  public  domain  of  the  United  States,  over 
and  along  any  of  the  military  or  post-roads  of  the  United 
States  which  have  been  or  may  hereafter  be  declared  such 
by  act  of  Congress,  and  over,  under  or  across  the  navigable 
streams  or  waters  of  the  United  States :  Provided,  that  such 
lines  of  telegraph  shall  be  so  constructed  and  maintained  as 
not  to  obstruct  the  navigation  of  such  streams  and  waters  or 
interfere  with  the  ordinary  travel  on  such  military  or  post- 
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roads.  And  any  of  said  companies  shall  have  the  right  to 
take  and  use  from  such  public  lands  the  necessary  stone, 
timber  and  other  materials  for  its  posts,  piers,  stations,  and 
other  needful  uses  in  the  construction,  maintenance  and  op- 
eration of  said  lines  of  telegraph,  and  may  pre-empt  and 
use  such  portion  of  the  unoccupied  public  lands  subject  to 
pre-emption  through  which  its  said  lines  of  telegraph  may 
be  located,  as  may  be  necessary  for  its  stations,  not  exceed- 
ing forty  acres  for  each  station ;  but  such  stations  shall  not 
be  within  fifteen  miles  of  each  other. 

"Sec.  4.  And  be  it  further  enacted,  that  before  any  tele- 
graph company  shall  exercise  any  of  the  powers  or  privi- 
leges conferred  by  this  act,  such  company  shall  file  their 
written  acceptance  with  the  Post-master  General,  of  the 
restrictions  and  obligations  required  by  this  act." 

Counsel  for  appellees  cite  the  case  of  Western  Union 
Telegraph  Co.  v.  Pennsylvania  Railroad  Co,  195  U.  S.  540, 
(49  L.  ed.  312,)  as  sustaining  the  contention  that  under 
the  Federal  law  above  set  out  the  petitioner  cannot  con- 
demn a  right  of  way  for  its  telegraph  line.  But  such  is  not 
the  holding  in  that  case.  On  the  contrary,  the  decision 
in  that  case  seems  to  hold  that  such  right,  if  exercised  at 
all,  must  be  under  a  State  statute.  The  main  holding  in 
that  case  is,  that  under  the  congressional  enactment  of  July 
24,  1866,  a  telegraph  company  does  not  possess,  by  virtue 
of  that  law,  alone,  the  power  to  condemn  a  right  of  way 
for  its  telegraph  line  on  the  right  of  way  of  a  railroad.  In 
the  opinion  the  earlier  case  of  Pensacola  Telegraph  Co.  v. 
Western  Union  Telegraph  Co.  96  U.  S.  i,  (24  L.  ed.  708,) 
is  referred  to  and  explained.  In  the  latter  case  it  was  held 
that  a  telegraph  company  organized  under  the  laws  of  the 
State  of  Florida  and  having  by  its  charter  the  exclusive 
right  to  construct  and  operate  a  telegraph  line  in  certain 
counties  in  that  State,  could  not  prevent,  by  injunction,  an 
inter-State  telegraph  company  from  erecting  and  maintain- 
ing its  line  along  the  line  of  a  railroad  running  through  the 
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counties  in  question  when  the  inter-State  telegraph  company 
had  by  private  agreement  been  granted  that  right  by  the 
railroad  company.    The  holding  was,  in  brief,  that  the  law 
of  1866  in  effect  amounts  to  prohibiting  all  State  monopo- 
lies in  commercial  intercourse  by  telegraph.     In  the  Penn- 
sylvania Railroad  case,  which  arose  in  the  United  States 
circuit  court  for  the  district  of  New  Jersey,  the  Supreme 
Court,  in  deciding,  as  aforesaid,  that  the  telegraph  company 
had  no  right,  under  the  Federal  law,  to  exercise  the  right 
of  eminent  domain  expressly  commented  upon  the  fact  that 
the  statute  of  New  Jersey  did  not  make  the  railroad  right 
of  way  public  property,  so  as  to  subject  it  to  occupation 
by  the  telegraph  company  under  the  provisions  of  the  Fed- 
eral law  of  1866,  and  further  commented  upon  the  fact 
that  the  statute  of  New  Jersey  did  not  confer  the  right 
of  eminent  domain  upon  the  telegraph  company.     In  the 
opinion  of  the  court  occurs  the  following  language:     "In 
Postal  Telegraph-Cable  Co.  v.  Oregon  Short  Line  Railroad 
Co.  104  Fed.  Rep.  623,  and  Postal  Telegraph-Cable  Co.  v. 
Oregon  Short  Line  Railroad  Co.  114  id.  787,  there  were 
views  expressed  favorable  to  the  contentions  made  in  the 
case  at  bar  by  the  telegraph  company,  but  the  judgments  in 
both  cases  were  ultimately  rested  upon  the  local  statutes, — 
Idaho  and  Montana, — which  granted  the  right  of  eminent 
domain  to  telegraph  companies.    We  may  also  observe  that 
the  first  case  went  to  the  circuit  court  of  appeals  of  the 
ninth  circuit.     That  court  sustained  the  judgment  of  the 
circuit  court  upon  the  statute  of  Idaho  and  upon  general 
legal  principles.     It  did  not  refer  to  the  act  of  1866.     (49 
C.  C.  A.  663;   III  Fed.  Rep.  843.)     In  Postal  Telegraph- 
Cable  Co.  V.  Southern  Railroad  Co.  89  Fed.  Rep.  190,  and 
Postal  Telegraph-Cable  Co.  v.  Cleveland,  Cincinnati,  Chi- 
cago and  St.  Louis  Railway  Co.  94  Fed.  Rep.  234,  the  act 
of  1866  was  more  directly  passed  on.    Both  cases  were  pro- 
ceedings in  eminent  domain, — one  brought  in  the  courts  of 
North  Carolina  and  removed  to  the  circuit  court  of  the 
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United  States,  the  other  brought  in  the  circuit  court  of  the 
United  States  for  the  northern  district  of  Ohio.  In  pass- 
ing on  the  sufficiency  of  the  petition  in  the  first  case,  Judge 
Simonton  said  that  the  right  of  petitioner  to  construct  its 
lines  along  the  right  of  way  of  post-roads  of  the  United 
States  was  given  under  the  act  of  Congress  of  1866,  but, 
he  observed,  the  mode  or  method  of  exercising  the  right 
conferred  was  fixed  by  the  laws  of  the  several  States,  and 
it  was  exclusive  in  its  character  in  ascertaining  the  amount 
of  compensation  to  be  allowed.  The  right  of  the  telegraph 
company  was  therefore  considered  and  adjudged  under  the 
North  Carolina  statutes.  In  the  second  case  a  motion  was 
made  to  dismiss  on  the  ground  that  the  power  of  eminent 
domain  was  not  conferred  by  any  law  of  the  United  States 
or  the  State  of  Ohio.  The  motion  was  sustained."  In  the 
same  case  {Western  Union  Telegraph  Co.  v.  Pennsylvania 
Railroad  Co.)  there  was  a  dissenting  opinion  by  Mr.  Jus- 
tice Harlan,  in  which  he  holds  that  the  telegraph  company 
has,  by  implication,  the  right  to  exercise  the  right  of  emi- 
nent domain  under  the  congressional  enactment  of  1866,  but 
it  is  nowhere  intimated,  either  in  the  opinion  of  the  court 
or  in  the  dissenting  opinion,  that  such  companies  do  not 
have  the  right  to  exercise  the  right  of  eminent  domain  un- 
der State  laws  granting  that  right.  On  the  contrary,  as 
the  excerpt  from  the  opinion  which  we  have  set  out  above 
shows,  such  right  seems  to  be  fully  recognized  and  acqui- 
esced in.  A  review  of  the  decisions  in  other  Federal  cases 
cited  in  the  opinion  will  show  that  such  rights  have  been 
recognized  and  passed  on  by  such  courts  under  the  eminent 
domain  laws  of  the  States  of  Idaho,  Montana,  North  Caro- 
lina and  Ohio,  and  similar  State  statutes  involving  the  right 
of  a  telegraph  company  to  condemn  a  railroad  right  of 
way  under  eminent  domain  have  been  involved  in  the  fol- 
lowing cases,  and  in  each  case,  although  the  railroad  op- 
posed the  right  of  the  telegraph  company  to  condemn,  the 
telegraph  company  was  successful  and  in  none  of  them  was 
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the  question  of  the  unconstitutionality  of  the  State  law  in- 
timated :    St,  Louis  and  Cairo  Railroad  Co.  v.  Postal  Tele- 
graph  Co.  siipra;    Union  Pacific  Railroad  Co.  v.  Colorado 
Postal  Telegraph-Cable  Co.  30  Col.  133;   Savannah,  Flor- 
ida and  Western  Railway  Co.  v.  Postal  Telegraph-Cable 
Co.  112  Ga.  941 ;  Mobile  and  Ohio  Railroad  Co.  v.  Postal 
Telegraph-Cable  Co.  120  Ala.  21;    Railroad  Co.  v.  Tele- 
graph Co.  loi  Tenn.  62;  Mobile  and  Ohio  Railroad  Co.  v. 
Postal  Telegraph^Cable  Co.  76  Miss.  731 ;  Postal  Telegraph- 
Cable  Co.  of  Louisiana  v.  Morgan's  L.  &  T.  R.  Sr  S.  Co. 
49  La.  Ann.  58 ;  Postal  Telegraph-Cable  Co.  of  Louisiana 
V.  Louisiana  Western  Railway  Co.  49  La.  Ann.  Rep.  1270; 
Postal  Telegraph-Cable  Co.  of  Utah  v.  Oregon  Short  Line 
Railway  Co.  23  Utah,  474;  Postal  Telegraph-Cable  Co.  v. 
Southern  Railway  Co.  supra;   Postal  Telegraph-Cable  Co. 
of  Idaho  V.  Oregon  Short  Line  Railroad  Co.  supra;  Postal 
Telegraph-Cable  Co.  of  Montana  v.  Oregon  Short  Line 
Railroad  Co.  supra;  Postal  Telegraph-Cable  Co.  v.  Cleve- 
land, Cincinnati,  Chicago  and  St.  Louis  Railway  Co.  supra. 
In  the  recent  case  of  Louisville  and  Nashville  Railroad 
Co.  V.  Western  Union  Telegraph  Co.  supra,  decided  by  the 
United  States  circuit  court  of  appeals  of  the  sixth  circuit, 
which  was  a  suit  to  enjoin  a  condemnation  suit  instituted 
by  the  Western  Union  Telegraph  Company  of  New  York 
against  the  Louisville  and  Nashville  Railroad  Company  un- 
der a  statute  of  the  State  of  Kentucky  which  allows  for- 
eign telegraph  companies  to  exercise  the  right  of  eminent 
domain,  the  court  expressly  held  that  the  Kentucky  stat- 
ute was  not  iavalid  as  attempting  to  regulate  inter-State 
commerce.    The  Illinois  statute,  when  properly  enforced  in 
such  cases,  would  not  conflict  with  the  Inter-State  Com- 
merce law,  as  the  right  of  telegraph  companies  to  condemn 
IS  subject  to  the  provision  that  such  condemnation  shall  not 
incommode  the  public  use  of  the  railroad,  and  when  the 
condemnation  is  made  in  such  manner  the  railroad  will  not 
be  incommoded  in'  its  public  use  as  an  inter-State  carrier 
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or  otherwise.  In  Western  and  Atlantic  Railroad  Co.  v. 
Western  Union  Telegraph  Co.  138  Ga.  420,  the  Supreme 
Court  of  Georgia  held  that  a  telegraph  line  so  constructed 
and  maintained  as  not  to  interfere  with  the  transportation 
of  passengers  and  goods  beyond  the  State  is  not  a  burden 
on  inter-State  commerce. 

There  is  another  point  that  remains  to  be  considered  in 
connection  with  the  possible  conflict  that  may  arise  between 
State  and  Federal  jurisdiction  by  permitting  the  petitioner 
to  condemn  the  right  of  way  to  the  center  thread  of  the 
permanent  stream  of  the  Wabash  river.  By  the  act  of 
Congress  of  April  18,  181 8,  enabling  the  people  of  Illinois 
to  form  a  constitution  and  State  government  and  fixing  the 
boundaries  of  the  State,  the  south-eastern  boundary  was 
fixed  as  beginning  at  the  mouth  of  the  Wabash  river,  thence 
up  the  same,  etc.  It  was  further  provided  in  that  act  that 
the  State  of  Illinois  should  have  concurrent  jurisdiction 
with  the  State  of  Indiana  on  the  Wabash  river  so  far  as 
said  river  shall  form  a  common  boundary  to  both,  and  also 
concurrent  jurisdiction  on  the  Mississippi  river  with  any 
State  or  States  to  be  formed  west  thereof,  so  far  as  said 
river  shall  form  a  common  boundary  to  both.  The  consti- 
tutions of  Illinois  of  1818,  1848  and  1870  have  followed 
the  enabling  act  of  Congress  in  establishing  these  bound- 
aries, and  it  has  been  held  that  when  the  middle  of  a  navi- 
gable river  becomes  the  boundary  line  between  two  States, 
the  middle  of  the  current  or  channel  of  commerce  will  be 
regarded  as  the  boundary  line.  (Keokuk  and  Hamilton 
Bridge  Co.  v.  People,  145  111.  596;  Iowa  v.  Illinois,  147 
U.  S.  I ;  37  L.  ed.  55.)  The  phrases  "middle  of  the  river" 
and  "middle  of  the  main  channel"  are  equivalent  expres- 
sions and  both  mean  the  main  line  of  the  channel,  or,  as 
it  is  frequently  expressed,  the  middle  thread  of  the  current. 
(Buttenuth  v.  St.  Louis  Bridge  Co.  123  111.  535.)  There 
is  no  doubt  that  the  Wabash  river  is  a  navigable  river,  and 
as  such  it  is  under  the  control  of  the  United  States,  and 
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k  is  not  within  the  power  of  a  State  to  interfere  with  such 
control  or  navigability.  The  congressional  enactment  of 
1866  regarding  telegraph  lines,  which  we  have  heretofore 
set  out,  expressly  gives  telegraph  lines  the  right  to  cross 
navigable  rivers  in  the  United  States  in  such  way  as  shall 
not  interfere  with  the  navigability  thereof,  and  it  appears 
from  the  evidence  in  this  case  that  the  petitioning  tele- 
graph company  has  accepted  the  provisions  of  that  act  and 
such  acceptance  has  been  approved  by  the  Post-master  Gen- 
eral of  the  United  States.  Petitioner  only  seeks  to  construct 
the  proposed  telegraph  line  across  any  lands  or  waters  with- 
in this  State  in  accordance  with  the  laws  of  this  State  and 
in  such  manner  as  will  not  interrupt  the  navigation  of  such 
waters.  All  that  petitioner  seeks  to  do  by  its  petition  is 
to  condemn  a  right  of  way  within  the  regular  boundaries 
of  the  State  of  Illinois,  which  it  has  full  right  to  do  if  it 
has  any  right  to  condemn  at  all,  and  if  granted  that  right 
by  the  courts  of  this  State  it  will  only  be  such  right  as  the 
State  could  give,  and  would  be  no  protection  to  the  peti- 
tioner in  anything  it  might  do  which  would  involve  con- 
flict with  the  authority  of  the  Federal  government  over  the 
Wabash  river.  For  these  reasons  we  do  not  think  the  ob- 
jection well  taken. 

There  were  other  objections  which  are  the  subject  of 
cross-errors  of  the  appellee  companies,  as  to  the  sufficiency 
of  the  petition,  the  description  of  the  portion  of  the  right 
of  way  sought  to  be  condemned,  and  the  failure  to  agree 
on  compensation.  These  questions  have  received  the  con- 
sideration of  this  court  in  the  case  of  St  Louis  and  Cairo 
Railroad  Co.  v.  Postal  Telegraph  Co.  supra,  in  which  it 
was  held  that  the  petition  there  considered,  which  was  very 
similar  to  the  petition  in  the  case  at  bar,  was  sufficient.  As 
is  stated  in  the  opinion:  "To  locate  each  pole  by  an  in- 
dividual description,  so  as  to  designate  by  metes  and  bounds 
the  exact  spot  of  earth  occupied  by  each,  would  require  the 
insertion  in  the  petition  of  4500  separate  descriptions.    The 
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very  statement  of  such  a  proposition  shows  its  unreason- 
ableness." It  was  also  held  in  that  case  that  it  was  not 
necessary  to  file  a  plat  of  the  location  of  the  proposed  line 
of  telegraph.  The  court  further  held  that  where  an  offer 
has  been  made  by  the  telegraph  company  for  the  use  of  the 
right  of  way,  and  the  owner,  as  was  shown  by  the  petition 
in  this  case,  refuses  to  sell,  there  is  sufficient  showing  of  a 
failure  to  agree  on  the  compensation. 

It  is  further  objected  that  the  petitioning  company  is 
neither  a  de  jure  nor  de  facto  corporation,  and  that  it  is 
acting  collusively  and  fraudulently  with  the  Western  Un- 
ion Telegraph  Company  of  New  York.  The  incorporation 
proceedings  are  regular  on  their  face  and  the  petitioner  is 
regularly  organized  and  in  a  position  to  transact  the  busi- 
ness and  exercise  the  powers  for  which  it  was  organized. 
If  it  has  been  organized  in  an  unlawful  manner  or  for  an 
unlawful  purpose,  even  if  there  were  evidence  to  that  ef- 
fect, it  could  not  be  considered  in  a  collateral  proceeding. 
Brown  v.  Calumet  River  Railway  Co,  125  111.  600,  and 
cases  cited. 

It  remains  to  consider  the  second  series  of  objections  to 
the  petition  which  were  sustained  by  the  cotirt  below,  that 
the  construction  and  operation  of  the  telegraph  line  would 
incommode  the  public  use  of  the  railroad,  that  appellees 
had  the  preferential  right  to  the  construction  of  a  tele- 
graph line  in  the  interest  of  the  public,  and  that  property 
already  devoted  to  public  use  cannot  be  condemned  for  an- 
other public  use. 

The  appellees  introduced  a  large  amount  of  evidence  as 
tending  to  show  that  a  telegraph  line  along  the  right  of 
way  of  a  railroad  company  is  a  serious  detriment  to  the 
operation  of  the  railroad,  and  there  was  a  large  amount  of 
evidence  offered  on  behalf  of  appellant  to  the  effect  that 
a  telegraph  line  would  not  interfere  with  or  incommode 
the  public  use  of  the  railroad.  It  appears  from  the  notice 
served  upon  the  Western  Union  Telegraph  Company  of 


Digitized  by 


Google 


Dec.  '15J     West.  Union  Tel.  Co.  v.  L.  &  N.  R.  R.  Co.     425 

New  York  by  appellee  the  Louisville  and  Nashville  Rail- 
road Company  to  remove  the  poles  and  wires,  already  there, 
that  the  railroad  company  attempted  to  reserve  the  right 
to  use  such  poles  for  its  own  telegraph  signal  purposes,  un- 
til it  could  erect  its  own  line  of  poles  on  the  right  of  way. 
We  can  only  infer  from  the  evidence  that  a  telegraph  sys- 
tem built  in  substantially  the  same  manner  as  the  system 
proposed  to  be  erected  by  appellant  has  been  and  is  now, 
and  will  be  for  many  years,  in  use  on  the  right  of  way 
in  question.  In  fact,  it  appears  from  the  evidence  that  a 
telegraph  line  has  been  on  the  right  of  way  for  some  forty 
years,  and  it  is  in  keeping  with  our  common  observation 
and  knowledge  of  such  matters  that  a  telegraph  line  is  nec- 
essary to  the  proper  operation  of  any  railroad  system  and 
that  such  telegraph  line  on  the  right  of  way  does  not  in- 
commode the  public  use  of  a  railroad.  In  5*^  Louis  and 
Cairo  Railroad  Co.  v.  Postal  Telegraph  Co,  supra,  it  was 
held  that  two  telegraph  lines  would  not  incommode  the 
public  use  of  a  railroad  with  a  right  of  way  similar  to  the 
one  in  this  case.  At  the  present  time  the  Western  Union 
Telegraph  Company  of  New  York  has  strung  on  its  poles 
and  has  devoted  to  the  use  of  the  railroad  company  two 
wires,  which  are  apparently  sufficient  for  its  needs.  By  an 
amendment  to  its  petition  the  petitioning  company  has  of- 
fered as  follows :  "That  petitioner  does  not  seek  hereby  to 
acquire  the  space  occupied,  at  the  time  of  the  filing  of  the 
petition  herein,  by  any  wire  or  wires  on  the  said  railroad 
right  of  way  which  the  said  defendant  railroad  company 
at  such  time  may  have  owned  or  operated;  and  petitioner 
represents,  offers,  stipulates  and  agrees  that  it  will  accom- 
modate, carry  and  support  upon  petitioner's  said  proposed 
telegraph-pole  line  such  wire  or  wires  as  the  said  railroad 
company,  at  the  time  of  the  filing  of  the  petition  herein, 
owned  or  operated  upon  said  railroad  right  of  way  and 
such  additional  telegraph  or  telephone  wires  as  may  there- 
after be  needed  by  said  railroad  company  in  the  conduct  of 
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its  business,  and  afford  to  said  railroad  company  like  bene- 
fits and  advantages,  in  respect  to  position  and  operation  of 
all  of  said  wires,  as  said  railroad  company  enjoyed  at  the 
time  of  the  filing  of  the  petition  herein."  The  petitioner  had 
a  right  to  amend  its  petition  and  thereby  limit  the  charac- 
ter of  the  easement  sought  to  be  condemned.  The  reason 
for  making  the  amendment  was,  that  it  developed  on  the 
trial  that  the  Louisville  and  Nashville  Railroad  Company 
had,  by  permission  or  license  from  the  Western  Union  Tele- 
graph Company  of  New  York,  strung  a  telephone  wire  and 
some  signal  wires  for  short  distances  at  certain  places  on 
the  poles  of  the  telegraph  company,  which  were  in  use  in 
operating  the  road.  The  court  below  had  also  announced 
its*  finding  that  one  of  the  wires  of  the  Western  Union  sys- 
tem was  the  property  of  the  railroad  company,  and  it  was 
therefore  considered  that  the  telegraph  line  was  jointly 
owned  and  operated  by  both  the  railroad  and  telegraph 
companies,  and  the  railroad  company  had  in  use  and  oper- 
ation a  telegraph  line  necessary  for  its  own  use  along  the 
right  of  way  in  the  identical  place  sought  to  be  condemned 
by  the  petitioner.  We  think  the  holding  of  the  trial  court 
as  to  the  ownership  of  the  wire  in  question  was  erroneous. 
It  appears  from  the  evidence  that  in  1884  the  Western 
Union  Telegraph  Company  of  New  York  had  installed  and 
was  the  owner  of  a  complete  telegraph  system  along  the 
line  of  the  Louisville  and  Nashville  railroad.  That  year  a 
contract  was  made  whereby  the  Western  Union  set  apart 
one  of  the  wires  of  the  system  so  installed  and  owned  by 
it,  for  the  use  of  the  railroad  company.  It  was  provided 
in  the  contract  "that  if  the  railroad  company  shall  at  any 
time  require  greater  wire  facilities  on  any  portion  of  its 
road  than  herein  provided,  the  telegraph  company  will  fur- 
nish an  additional  wire  at  the  cost  price  thereof  upon  its 
poles,  or  the  railroad  company  may  at  its  own  cost  string 
said  additional  wire  upon  the  telegraph  company's  poles  in 
such  manner  and  position  as  it  may  direct."    The  contract 
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further  provided  that  the  telegraph  lines  and  wires  covered 
by  the  contract  shall  form  part  of  the  general  system  of 
the  telegraph  company.  Had  the  railroad  company  exer- 
cised its  right,  under  the  contract,  to  "at  its  own  cost  string 
such  additional  wire  upon  the  telegraph  company's  poles  in 
such  manner  and  position  as  it  may  direct,"  there  would 
be  some  reason  for  holding  that  such  wire  belonged  to  the 
railroad  company.  The  evidence  shows  that  when  the  rail- 
road company  desired  another  wire  it  requested  the  tele- 
graph company  to  furnish  and  string  the  wire.  Such  wire 
was  only  a  part  of  the  accommodation  furnished.  The  tele- 
graph company  furnished  with  it  support  from  its  poles  and 
cross-arms,  electric  current  from  its  batteries  and  the  nec- 
essary connections,  and  other  things  which  made  the  wire 
part  of  the  entire  system  and  which  were  much  greater  than 
the  cost  of  the  wire  when  placed  on  the  company's  poles. 
The  effect  of  the  contract  ahd  the  transaction  consummated, 
pursuant  thereto  was,  that  the  telegraph  company  added  an 
additional  wire  to  its  system  and  the  railroad  company  paid 
a  certain  price  for  its  use.  At  the  time  of  filing  the  suit 
the  contract  between  the  Western  Union  Telegraph  Com- 
pany of  New  York  and  the  Louisville  and  Nashville  Rail- 
road Company  had  been  terminated  by  notice  duly  given  as 
provided,  and  subsequently  the  railroad  company  gave  the 
Western  Union  notice  to  remove  all  its  poles,  wires  and 
other  property  from  the  railroad  right  of  way,  and  they 
have  only  been  kept  there  since  by  the  injunction  of  the 
United  States  district  court.  It  is  doubtless  true  that  the 
railroad  company  has  a  right  to  construct  a  telegraph  line 
as  a  necessary  part  of  the  equipment  with  which  to  oper- 
ate its  road:  It  is  also  true  that  if  the  railroad  company 
had  constructed  such  line  the  petitioner  could  not,  by  con- 
demnation, take  the  identical  location  occupied  by  the  rail- 
road company,  to  the  injury  of  the  latter.  This  it  is  not 
seeking  to  do.  The  statute  gives  the  petitioner  the  right  to 
condemn  along  and  upon  the  right  of  way  of  the  appellees. 
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There  is  a  difference  between  damaging  the  railroad  and 
incommoding  the  public  use  of  the  road.  The  statute  giv- 
ing the  right  to  condemn  assumes  that  there  will  be  dam- 
age suffered  by  the  railroad  company  whose  property  is 
taken,  and  provides  how  such  damage  may  be  ascertained 
and  compensation  allowed  by  a  jury.  The  only  difference 
between  railroads  and  public  roads  and  other  premises  in 
condemnation  proceedings  is,  that  the  telegraph  company 
shall  erect  its  poles,  posts,  etc.,  "in  such  manner  and  at 
such  points  as  not  to  incommode  the  public  use  of  the  rail- 
road, highway,  street,"  etc.  The  petition  sufficiently  avers 
that  the  proposed  system  shall  be  constructed  in  such  man- 
ner as  not  to  incommode  the  public  use  of  the  railroad. 
The  public  use  of  the  railroad  means  the  ordinary  use  to 
which  the  railroad  is  put,  as  a  common  carrier,  in  trans- 
porting passengers  and  freight.  Such  use  requires  two  lines 
of  telegraph  wire  along  the  road  and  some  few  telephone 
and  signal  wires  at  some  points.  The  petitioning  company 
agrees  to  so  install  and  construct  its  system  that  all  these 
appliances  necessary  for  the  railroad  in  its  public  use  shall 
not  be  interfered  with,  or,  in  other  words,  in  such  manner 
that  the  railroad  shall  not  be  incommoded  in  its  public  use. 
With  the  wisdom  of  the  law  which  gives  telegraph  com- 
panies the  right  to  condemn  we  have  nothing  to  do.  It  is 
only  within  the  power  of  the  courts  to  say  whether  or  not 
the  petitioner  has  brought  itself  within  the  law  so  that  it 
is  entitled  to  condemn.  South  Park  Comrs.  v.  Ward  & 
Co,  248  111.  299;  Chicago,  Rock  Island  and  Pacific  Rail- 
road Co.  V.  Town  of  Lake,  71  id.  333. 

So  far  as  the  railroad  company  seeks  to  retain  the  pres- 
ent location  of  the  telegraph  line  for  its  own  telegraph 
line  for  commercial  purposes  it  cannot  claim  a  preferential 
right.  In  such  case  it  is  the  same  as  any  other  company 
and  can  claim  no  preferential  right,  and  the  preference  is  to 
be  given,  in  condemnation  proceedings,  to  the  one  who  first 
locates,  the  line  which  is  in  dispute.     (Golconda  Northern 
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Railway  v.  Gtdf  Lines  Connecting  Railroad  of  Illinois,  265 
111.  194,  and  cases  there  cited.)  The  evidence  in  this  case 
shows  that  the  line  of  the  petitioning  company  was  located 
January  12,  191 2.  The  same  line  was  not  located  by  the 
railroad  company  until  February  27,  191 2.  Under  the  cir- 
cumstances, therefore,  if  the  railroad  company  refuses  to 
accept  such  stipulation  or  opposes  the  condemnation  on  the 
terms  offered  by  the  petitioner,  which  it  has  full  right  to  do, 
it  will  be  in  no  position  to  complain  that  it  is  incommoded 
in  the  business  use  of  its  road,  where  such  incommoding  is 
caused  by  its  own  acts.  By  the  petition  as  amended  the 
petitioner  offers,  as  a  condition  to  being  granted  the  right 
to  condemn,  to  do  certain  things.  If  these  things  are  done 
the  road  will  not  be  incommoded  in  its  public  use.  The 
amendment  to  the  petition  was  more  than  an  offer  or  stipu- 
lation that  had  to  ^be  accepted  by  the  appellees  to  become  of 
binding  force  and  effect.  It  lirnited  the  character  and  na- 
ture of  the  easement  sought.  It  is  the  same  as  if  a  rail- 
road company  sought  to  condemn  a  right  of  way  over  the 
right  of  way  of  another  railroad.  If  a  petitioning  com- 
pany offered  to  construct  an  overhead  or  an  underground 
crossing  so  as  not  to  interfere  with  the  operation  of  an- 
other road,  it  would  be  so  limited  in  the  judgment  of  the 
court  and  damages  would  be  recoverable  on  that  basis.  It 
would  not  be  allowed  a  judgment  for  a  grade  crossing.  In 
5"^.  Louis  and  Cairo  Railroad  Co.  v.  Postal  Telegraph  Co. 
supra,  this  court  held  that  allegations  in  the  petition  as 
to  the  offer  of  the  petitioning  company  to  move  its  poles 
in  case  the  railroad  company  should  in  the  future  lay  down 
another  track  or  erect  certain  structures  on  the  right  of  way 
were  valid  and  binding,  citing  Chicago  and  Alton  Railroad 
Co.  v.  Joliet,  Lockport  and  Aurora  Railway  Co.  105  111. 
388,  and  Peoria  and  Pekin  Union  Raihvay  Co.  v.  Peoria 
and  Parmington  Railway  Co.  105  id.  no.  In  Bldorado, 
Marion  and  Southwestern  Railroad  Co.  v.  Sims,  228  111.  9, 
this  court  said:     "It  is  not  uncommon,  in  cond^mn^ition 
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proceedings  to  acquire  property  for  right  of  way  purposes, 
to  permit  the  party  seeking  to  condemn,  to  stipulate  as  to 
the  manner  in  which  the  land  shall  be  used,  or  that  the 
party  seeking  to  condemn  will  perform  certain  things  con- 
nected with  or  upon  the  land,  such  as  fencing  the  right  of 
way,  erecting  crossings,  putting  in  culverts,  undergfround 
passageways,  etc.  We  think  the  right  to  make  stipulations 
upon  the  part  of  the  condemning  party  which  do  not  af- 
fect the  rights  of  the  public  by  rendering  the  right  of  way 
sought  to  be  acquired  unsafe  to  the  traveling  public  for 
use  for  railroad  right  of  way  purposes,  and  which  tend  to 
lessen  the  damages  to  the  land  owner,  is  in  conflict  with 
no  rule  of  public  policy."  It  is  the  nature  of  the  easement 
which  is  sought  to  be  condemned  that  distinguishes  the  case 
at  bar  from  the  case  of  Western  and  Atlantic  Railroad 
Co,  V.  Western  Union  Telegraph  Co.  138  Ga.  420,  relied 
upon  by  appellees.  In  that  case  the  Western  Union  Tele- 
graph Company  operated  its  telegraph  system  on  two  lines 
of  poles, — one  line  on  each  side  of  the  track  of  the  railroad 
company.  The  telegraph  company  was  operating  its  lines 
under  a  contract  with  the  railroad  company,  which  was  ap- 
parently the  same  contract  heretofore  referred  to,  dated 
June  18,  1884,  and  which  ran  from  July  i,  1884,  and  was 
to  continue  for  twenty-five  years,  and  thereafter  until  one 
year  after  notice  by  either  party  to  terminate  the  contract. 
The  telegraph  company  served  notice  on  the  railroad  com- 
pany of  its  intention  to  terminate  the  contract,  and  com- 
menced proceedings,  under  the  statute,  to  condemn  a  right 
of  way  for  its  line  along  the  right  of  way  of  the  railroad 
company  on  both  sides  of  the  railroad  track  and  along  the 
same  location  on  one  side  of  the  track  claimed  by  the  rail-» 
road  company  as  necessary  to  maintain  a  telegraph  line  for 
the  operation  of  its  road.  The  railroad  company  had  at 
its  own  expense  strung  certain  wires  on  the  poles  of  the 
telegraph  company  for  its  exclusive  use  in  operating  its 
railroad  and  was  using  said  wires  at  the  time  of  th^  con^ 
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demnation  prcx:eeding.  There  was  no  limitation  in  the  char- 
acter of  the  easement  sought  to  be  condemned,  as  in  the 
case  at  bar,  and  had  the  petition  to  condemn  been  granted, 
the  railroad  company  would  have  been  deprived  of  its  tele- 
graph lines  as  they  were  located  and  compelled  to  construct 
a  telegraph  system  necessary  to  operate  its  road  on  some 
other  part  of  its  right  of  way  and  subject  to  the  prior  loca- 
tion of  the  telegraph  company.  Under  these  circumstances 
the  court  said  in  the  opinion  in  that  case :  "These  conflict- 
ing claims  must  be  solved  by  the  rule  that  property  dedi- 
cated to  one  public  use  cannot  be  subjected  to  another  public 
use  except  in  cases  where  the  latter  use  does  not  materially 
interfere  with  the  former."  The  court  further  held  that 
while  the  railroad  company  has  a  preferential  selection  of 
the  portion  of  the  fight  of  way  upon  which  to  construct  and 
operate  its  own  telegraph  line  necessary  for  the  proper  op- 
.  eration  of  said  road,  a  telegraph  company  may  condemn  a 
right  of  way  on  and  along  the  right  of  way  of  a  railroad 
company  when  the  proposed  line  of  telegraph  will  be  so 
constructed  as  to  produce  no  material  interference  with  the 
railroad  company's  free  exercise  of  its  franchise  or  with 
the  actual  operation  of  the  railroad.  In  that  case  the  court 
also  held  that  a  railroad  company  cannot  defeat  the  exer- 
cise of  the  right  of  eminent  domain  by  a  telegraph  company 
in  constructing  a  line  of  telegraph  on  a  portion  of  its  right 
of  way,  by  the  construction  and  maintenance  of  a  line  on 
both  sides  of  its  track  when  a  line  on  one  side  of  its  track 
is  ample  to  furnish  it  with  necessary  telegraph  service.  It 
was  further  held  in  that  case  that  a  telegraph  company  will 
not  be  permitted  to  condemn  the  right  of  way  of  a  railroad 
company  for  the  construction  and  maintenance  of  its  line 
of  telegraph  in  such  a  manner  as  to  materially  interfere 
with  the  railroad  company  in  the  operation  of  its  trains  and 
in  the  transportation  of  passengers  and  goods. 

Another  contention  of  appellees  is  that  appellant  is  seek- 
ing to  condemn  for  its  purposes  property  already  occupied 


Digitized  by 


Google 


432     West.  Union  Tel.  Co.  v.  L.  &  N.  R.  R.  Co.      [?70  IIL 

and  subjected  to  the  same  use,  and  that  it  has  a  preferential 
right  to  construct  a  telegraph  system  where  the  present 
system  of  the  Western  Union  Telegraph  Company  of  New 
York  is  now  located.  In  the  case  at  bar  the  most  that  ap- 
pellees claim  in  the  way  of  property  subject  to  another  use 
for  telegraph  purposes  is  one  wire  strung  on  poles  not 
owned  by  appellees  and  supplied  by  an  electric  current  not 
furnished  by  appellees.  The  space  occupied  by  this  wire, 
without  the  poles,  cross-arms,  insulators  and  other  acces- 
sories of  the  Western  Union  Telegraph  Company  of  New 
York,  is  all  that  can  be  claimed  by  appellees  that  will  be 
taken,  and  that  has  been  eliminated  by  the  amendment  to 
the  petition  to  condemn.  In  all  prior  cases  which  have 
arisen  in  which  was  involved  a  condemnation  of  property 
already  subjected  to  another  public  use,  there  has  been  some 
tangible,  appreciable  property  involved.  A  condemnation 
proceeding  under  the  Eminent  Domain  act  is  for  the  pur- 
pose of  taking  property.  In  this  case  appellees  own  no  tele- 
graph line  or  property  of  that  nature  that  will  be  taken. 
It  is  necessary  to  keep  in  mind  that  the  only  questions  in 
this  case  arise  from  the  fact  that  appellant  is  a  telegraph 
company  seeking  to  condemn  a  portion  of  the  right  of  way 
of  appellees,  which  are  railroad  companies.  It  is  true  that 
the  portion  of  the  right  of  way  sought  to  be  condemned 
is  occupied  by  the  Western  Union  Telegraph  Company  of 
New  York.  That  company  is  not  a  party  to  the  suit,  nor 
can  it  be  said  to  be  acting  in  collusion  with  appellant  when 
appellant  is  doing  exactly  what  the  law  authorizes  it  to  do 
and  the  only  thing  it  can  do.  There  has  been  no  attempt 
to  conceal  the  facts  or  the  relations  between  appellant  and 
the  Western  Union  Telegraph  Company  of  New  York. 
The  fact  that  appellant  has  made  an  arrangement  with  the 
Western  Union  Telegraph  Company  of  New  York  to  buy 
its  poles  and  wires,  etc.,  furnishes  no  reason  for  saying  that 
such  acts  are  unlawful  or  in  any  way  improper,  nor  can 
appellees  truthfully  claim  that  they  have  been  in  any  way 
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• 
hampered  or  prevented  from  exercising  any  rights  which 

they  may  have  exercised  in  the  premises  by  reason  of  their 

contract  with  the  Western  Union  Telegraph  Company  of 

New  York.    It  is  very  plain  from  the  record  that  from  the 

time  notice  was  first  given  to  cancel  the  contract  existing 

between  the  Western  Union  Telegraph  Company  of  New 

York  and  appellees,  the  latter,  with  full  knowledge  of  all 

the  facts  and  circumstances,  have  had  full  opportunity  to 

take  such  action  as  their  officers  saw  fit,  and  they  did  take 

all  steps  that  they  considered  necessary.     While  it  is  true 

the  petition  to  condemn  was  originally  filed  prior  to  the 

termination  of  the  contract  and  after  notice  was  given  to 

terminate  such  contract,  appellant  has  gained  no  advantage 

thereby.    The  injunction  obtained  from  the  Federal  court 

by  the  Western  Union  Telegraph  Company  of  New  York, 

restraining  appellees  from  removing  the  poles  and  wires  of 

the  New  York  company  from  the  right  of  way  of  appellees, 

was  not  issued  imtil  November,  19 12,  while  the  contract 

was  terminated  pursuant  to  notice  the  preceding  August. 

For  the  reasons  given,  we  think  the  case  should  have 
gone  to  a  jury  on  the  petition,  as  finally  amended,  to  fix 
the  damages. 

The  judgment  of  the  county  court  of  St.  Clair  county 
is  affirmed  in  so  far  as  it  overruled  the  objections  to  the 
petition  and  amended  petition  and  is  reversed  in  so  far  as 
it  sustained  the  objections  to  the  petition  and  amended  peti- 
tion, and  the  cause  will  be  remanded  to  that  court,  with  di- 
rections to  overrule  all  objections  sustained,  and  for  further 
proceedings  in  accordance  with  the  views  herein  expressed. 
Reversed  in  part  and  remanded,  with  directions. 

CooKE,  J.,  Farmer,  C.  J.,  and  Dunn,  J.,  dissenting: 

In  order  to  make  our  position  clear  we  will  re-state  the 

facts,  so  far  as  we  consider  them  material  to  a  decision 

,of  the  case,  as  follows:    In  1884  the  Louisville  and  Nash- 

fVille  Railroad  Company  and  the  Western  Union  Telegraph 

270  -  28 
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Company,  a  corporation  organized  under  the  laws  of  the 
State  of  New  York,  entered  into  a  written  contract  whereby 
the  railroad  company  granted  to  the  telegraph  company  for 
a  term  of  twenty-five  years  the  exclusive  right  to  construct 
and  maintain  telegraph  lines  upon  the  rights  of  way  owned 
or  controlled  by  the  railroad  company  during  the  existence 
of  the  contract.  It  was  further  provided  that  after  the 
expiration  of  twenty-five  years  the  contract  should  continue 
in  force  until  the  expiration  of  one  year  after  written  no- 
tice should  be  given  by  one  of  the  parties  to  the  other  of 
an  intention  to  terminate  the  same.  The  telegraph  com- 
pany, among  other  things,  agreed  to  set  apart  one  wire  for 
the  preferential  use  of  the  railroad  company,  and  further 
agreed  that  if  the  railroad  company  should  at  any  time 
require  greater  wire  facilities  on  any  portion  of  its  road 
the  telegraph  company  would  furnish  an  additional  wire 
for  the  railroad  company  at  the  cost  price  thereof  upon 
its  poles,  or  the  railroad  company  might  at  its  own  cost 
string  such  additional  wire  upon  the  telegraph  company's 
poles  in  such  manner  and  position  as  the  telegraph  com- 
pany might  direct.  In  1901  the  telegraph  company,  at  the 
request  of  the  railroad  company,  strung  an  additional  wire 
for  the  railroad  company  upon  its  poles,  and  the  cost  there- 
of, amounting  to  $3820.61,  was  paid  by  the  railroad  com- 
pany. This  wire  has  ever  since  remained  upon  the  poles 
of  the  telegraph  company  and  has  been  used  exclusively  by 
the  railroad  company. 

On  August  17,  191 1,  the  telegraph  company  served 
notice  upon  the  railroad  company  that  it  would  on  August 
17,  191 2,  terminate  the  contract  above  mentioned.  On 
October  5,  191 1,  the  Western  Union  Telegraph  Company 
of  Illinois  was  organized  under  the  laws  of  this  State  with 
a  capital  stock  of  $25,000,  for  the  purpose  of  owning, 
constructing,  maintaining  and  operating  lines  of  magnetic 
telegraph  in  the  State  of  Illinois.  The  subscribers  to  the 
capital  stock  were  all  officers  or  employees  of  the  Western 
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Union  Telegraph  Company  of  New  York,  and  their  sub- 
scriptions to  the  capital  stock  were  paid  by  the  Western 
Union  Telegraph  Company  of  New  York.  These  nominal 
stockholders  of  the  Illinois  corporation  elected  themselves 
directors,  and  chose  one  of  their^  number,  who  was  then 
superintendent  and  is  now  general  manager  in  Chicago  of 
the  Western  Union  Telegraph  Company  of  New  York,  as 
president  of  the  new  company.  The  post-office  address  of 
the  business  office  of  the  new  corporation  was  fixed  at 
III  West  Jackson  boulevard,  in  the  city  of  Chicago,  which 
is  the  Chicago  address  of  the  Western  Union  Telegraph 
Company  of  New  York.  It  also  appears  from  the  record 
in  this  case  that  on  October  ii,  191 1,  the  executive  com- 
mittee of  the  board  of  directors  of  the  Western  Union 
Telegraph  Company  of  New  York  adopted  the  following 
resolution : 

"Whereas,  the  executive  committee  has  heretofore  authorized 
the  termination  of  our  contract  with  the  Louisville  and  Nashville 
Railroad  Company  and  has  authorized  the  condemnation  of  rights 
of  way  over  the  railway  lines  of  the  Louisville  and  Nashville  rail- 
road system;  and  whereas,  in  order  to  effect  this  object  it  may  be 
desirable  to  acquire  interests  in  the  capital  stock  of  other  corpora- 
tions organized  for  telegraph  purposes;  and  whereas,  under  au- 
thority of  the  president  $25,000  has  been  heretofore  expended  for 
that  purpose  in  Illinois  : 

"Resolved,  that  such  expenditures  so  made  by  authority  of  the 
president  is  hereby  approved;  and  further,  that  the  president  is 
hereby  authorized  and  empowered  to  make  such  other  and  further 
expenditures  as  in  his  judgment,  from  time  to  time,  may  be  nec- 
essary in  order  to  effect  such  condemnation  of  rights  of  way  as 
aforesaid." 

Thereafter,  on  December  13,  191 1,  the  following  pro- 
ceedings were  taken  by  the  board  of  directors  of  the  West- 
em  Union  Telegraph  Company  of  New  York,  as  shown 
by  the  minutes  of  a  meeting  of  the  board:  "President 
authorized  to  make  such  expenditures  as  in  his  judgment, 
from  time  to  time,,  may  be  necessary  to  effect  condemna- 
tion of  rights  of  way  along  the  Louisville  and  Nashville 
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system,  including  an  initial  expenditure  of  $25,000  for  that 
purpose  in  Illinois." 

In  November,  191 1,  the  charter  of  the  Louisville  and 
Nashville  Railroad  Company  was  amended,  and  the  rail- 
road company,  in  addition  to  the  powers  conferred  upon 
it  by  its  original  charter,  was  thereby  authorized  to  con- 
struct and  operate  telegraph  and  telephone  lines,  not  only 
for  use  in  operating  its  railroad,  but  also  for  the  purpose 
of  serving  the  public  as  a  common  carrier  of  messages. 

On  January  12,  191 2,  the  president  of  the  Western 
Union  Telegraph  Company  of  Illinois,  who  was  also  the 
general  superintendent  in  Chicago  of  the  Western  Union 
Telegraph  Company  of  New  York,  directed  the  district 
foreman  of  the  Western  Union  Telegraph  Company  of 
New  York  to  locate  a  telegraph-pole  line  for  the  Western 
Union  Telegraph  Company  of  Illinois  along  the  right  of 
way  of  the  Louisville  and  Nashville  Railroad  Company  in 
Illinois,  and  to  locate  such  line  practically  on  the  same  line 
then  occupied  by  the  poles  and  wires  of  the  Western  Un- 
ion Telegraph  Company  of  New  York.  These  instructions 
were  carried  out  and  the  line  was  located  on  the  south  side 
of  the  railroad  right  of  way  and  followed  the  line  then 
occupied  by  the  poles  and  wires  of  the  Western  Union  Tele- 
graph Company  of  New  York.  On  January  31,  191 2,  the 
Western  Union  Telegraph  Company  of  Illinois  made  a  for- 
mal offer  to  the  railroad  company  of  five  dollars  per  mile 
for  an  easement  for  a  pole  line  upon  the  railroad  right  of 
way.  This  offer  was  refused.  On  February  i,  1912,  the 
railroad  company  began  the  location  of  proposed  telegraph- 
pole  lines  along  the  rights  of  way  embraced  in  its  railroad 
system.  This  system  extends  through  thirteen  States  and 
includes  about  5000  miles  of  rights  of  way,  of  which  only 
179  miles  are  within  this  State.  The  work  of  locating  the 
telegraph  lines  was  begun  at  Union,  Tennessee,  and  was 
continued,  without  interruption,  until  and  including  Febru- 
ary 27,  191 2,  on  which  date  the  location  of  the  line  upon 
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the  right  of  way  in  Illinois  was  completed.  In  the  mean- 
time, on  February  3,  19 12,  the  Western  Union  Telegraph 
Company  of  Illinois  filed  its  petition  in  the  county  court  of 
St.  Clair  county,  as  hereinbefore  stated,  to  condemn  a  right 
of  way  for  a  telegraph-pole  line  upon  and  along  all  the 
right  of  way  of  the  railroad  company  in  this  State.  The 
petition,  as  finally  amended,  alleged  that  the  petitioner  had 
located  its  proposed  telegraph  line  upon  the  right  of  way 
of  the  railroad  company ;  that  the  line  would  be  constructed 
of  the  best  material  and  upon  the  most  approved  plans,  on 
the  southerly  side  of  the  railroad  right  of  way,  not  less 
than  seven  feet  from  the  nearest  rail  of  the  main  line  of 
the  railroad,  and  that  the  poles  would  be  so  erected  and 
the  line  so  constructed  and  maintained  as  not  to  obstruct 
or  interfere  with  the  business  or  use  of  the  railroad.  It 
was  further  alleged  that  the  petitioner  does  not  seek  to  ac- 
quire the  space  occupied,  at  the  time  of  the  filing  of  the 
petition,  by  any  wire  or  wires  on  the  right  of  way  which 
the  railroad  company  at  such  time  may  have  owned  or 
operated,  and  the  petitioner  offered  to  accommodate,  carry 
and  support  upon  the  proposed  poles  such  wire  or  wires 
and  such  additional  telegraph  or  telephone  wires  as  might 
thereafter  be  needed  by  the  railroad  company  in  the  con- 
duct of  its  business.  It  also  appeared  upon  the  hearing 
below  that  the  pole  line  now  on  the  railroad  right  of  way 
is  located  at  the  extreme  outer  edge  of  the  right  of  way 
and  as  far  from  the  railroad  tracks  as  it  is  possible  to  con- 
struct a  line  on  the  right  of  way.  The  width  of  the  right 
of  way  varies  from  25  feet  to  250  feet,  the  average  width 
being  a  little  less  than  100  feet. 

On  August  5,  191 2,  the  railroad  company  notified  the 
Western  Union  Telegraph  Company  of  New  York  that  on 
and  after  August  17,  191 2,  (that  being  the  date  fixed  by 
the  notice  from  the  telegraph  company  to  the  railroad  com- 
pany for  the  termination  of  the  contract  under  which  the 
telegraph  company  maintained  its  telegraph  line  upon  the 


Digitized  by 


Google 


438     West.  Union  Tel.  Co.  v.  L.  &  N.  R.  R.  Co.     [270  UL 

railroad  right  of  way,)  the  use  and  occupation  of  the  rail- 
road right  of  way  by  the  telegraph  company  would  be 
without  the  permission  or  consent  of  the  railroad  company, 
and  that  unless  the  poles,  wires  and  other  property  of  the 
telegraph  company  were  removed  by  December  i,  1912,  the 
railroad  company  would  take  possession  of  all  such  prop- 
erty and  use  or  dispose  of  the  same  as  its  own  property. 
Thereupon  the  Western  Union  Telegraph  Company  of  New 
York  obtained  an  injunction  in  the  district  court  of  the 
United  States  for  the  western  district  of  Kentucky  re- 
straining the  railroad  company  from  taking  action  in  ac- 
cordance with  its  said  notice  until  the  termination  of  the 
condemnation  proceedings  then  pending  in  various  States, 
including  Illinois.  The  evidence  further  discloses  that  on 
November  18,  1912,  a  contract  was  made  between  the 
Western  Union  Telegraph  Company  of  New  York  and  the 
Western  Union  Telegraph  Company^  of  Illinois  whereby  the 
former  company  agreed  to  convey,  transfer,  assign  and  set 
over  to  the  latter  company  all  the  telegraph  lines  and  prop- 
erty belonging  to  it  along  and  upon  the  right  of  way  of 
the  Louisville  and  Nashville  Railroad  Company  within  the 
State  of  Illinois,  upon  the  acquisition  by  the  Illinois  corpo- 
ration of  the  right  to  construct,  maintain  and  operate  tele- 
graph lines  along  such  right  of  way  and  upon  the  payment 
of  $25,000  to  the  Western  Union  Telegraph  Company  of 
New  York. 

As  we  view  the  case  it  is  necessary  to  consider  but  two 
of  the  grounds  relied  upon  by  appellees  in  support  of  the 
judgment  of  the  county  court :  First,  that  the  railroad  com- 
pany has  a  preferential  right  to  locate  a  telegraph  line  upon 
and  along  its  right  of  way;  and  second,  that  appellant  is 
seeking  to  condemn  property  for  a  telegraph-pole  line  which 
is  already  devoted  to  the  same  public  use. 

The  authority  of  a  telegraph  company  to  condemn  a 
right  of  way  for  a  telegraph  line  upon  and  along  a  rail- 
road right  of  way  is  conferred  upon  domestic  corporations 
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by  an  act  entitled  "An  act  to  revise  the  law  in  relation  to 
telegraph  companies,"  approved  March  24,  1874,  in  force 
July  I,  1874.  (Rev.  Stat.  1874,  chap.  134.)  This  statute 
does  not  confer  upon  a  telegraph  company  the  unlimited 
power  to  condemn  a  right  of  way  for  a  telegraph  line  up- 
on and  along  a  railroad  right  of  way,  but  it  is  only  when 
the  construction  and  maintenance  of  the  proposed  telegraph 
line  will  not  "incommode  the  public  use  of  the  railroad" 
that  such  right  of  way  can  be  obtained  by  condemnation. 
The  statute  thus  clearly  recognizes  that  the  railroad  com- 
pany has  a  preferential  right  to  the  use  of  its  right  of  way 
fctr  railroad  purposes,  and  only  confers  upon  telegraph 
companies  power  to  take  a  portion  of  the  railroad  right 
of  way  for  the  construction  of  a  telegraph  line  when  there 
is  no  reasonable  necessity  for  the  use  of  such  portion  by 
the  railroad  company  in  the  operation  of  its  railroad.  The 
evidence  in  this  case  shows,  and  it  is  a  matter  of  common 
knowledge,  that  a  telegraph  or  telephone  line  is  essential 
to  the  safe  and  proper  operation  of  a  railroad.  The  rail- 
road company  therefore  has  a  right  to  use  such  portion  of 
its  right  of  way  as  may  be  necessary  or  suitable  for  the 
construction  and  maintenance  of  a  telegraph  or  telephone 
line,  and  that  it  may  construct  its  own  pole  line  and  re- 
fuse to  accept  an  offer  to  string  its  wires  upon  the  poles  of 
another  company  is  in  our  opinion  too  clear  to  admit  of 
argument. 

The  only  description  in  the  petition  of  the  right  of 
way  sought  to  be  condemned  is,  that  it  is  located  on  the 
southerly  side  of  the  railroad  right  of  way  and  not  less 
than  seven  feet  from  the  nearest  rail  of  the  main  line  of 
the  railroad.  There  is  a  further  allegation  in  the  petition 
that  the  line  will  bfe  constructed  "upon  the  most  approved 
plans,"  and  evidence  was  introduced  by  appellant  tending  to 
show  that  the  words  quoted  are  well  understood  in  tele- 
graph line  construction  as  meaning,  among  other  things, 
that  the  line  is  to  be  constructed  as  far  as  possible  from 
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the  nearest  rail  of  the  main  line  of  the  railroad.  Such 
location  would  be  the  same  as  that  now  occupied  by  the 
line  of  the  Western  Union  Telegraph  Company  of  New 
York,  and  it  is  conceded  by  appellant  that  the  portion  of 
the  railroad  right  of  way  which  it  seeks  to  condemn  in  this 
proceeding  is  practically  identical  with  that  upon  which  the 
line  of  the  Western  Union  Telegraph  Company  of  New 
York  is  now  located.  The  railroad  company  has  also  lo- 
cated the  line  which  it  proposes  to  construct,  when  the  poles 
and  wires  of  the  Western  Union  Telegraph  Company  of 
New  York  shall  be  removed,  upon  the  same  line.  Appel- 
lant filed  its  petition  for  condemnation  before  the  railroad 
company  actually  located  its  proposed  line  upon  the  right 
of  way  in  controversy,  and  contends  that  it  therefore  has 
the  prior  right  to  take  this  portion  of  the  railroad  right 
of  way  for  the  construction  of  its  telegraph  line.  The 
railroad  company,  however,  had  long  prior  to  the  filing  of 
the  petition  herein  acquired  its  right  of  way  by  contract 
with  the  Southeast  and  St.  Louis  Railway  Company,  and 
had  a  right,  when  the  occasion  arose,  to  construct  and 
maintain  a  telegraph-pole  line  upon  that  right  of  way.  In- 
stead of  exercising  that  right  itself,  it  in  1884  contracted 
with  the  Western  Union  Telegraph  Company  of  New  York 
to  construct  and  maintain  telegraph-pole  lines  upon  its  rights 
of  way  and  to  furnish  it  the  telegraph  service  then  consid- 
ered necessary  to  operate  the  railroad,  and  by  this  contract 
obtained  the  further  right,  in  case  it  should  become  neces- 
sary, to  string  an  additional  wire  of  its  own  upon  the  poles 
of  the  telegraph  company.  This  arrangement  obviated  the 
necessity  of  the  railroad  company  constructing  its  own  pole 
line  upon  its  right  of  way  during  the  existence  of  this  con- 
tract. On  August  17,  191 1,  the  telegraph  company,  in  ac- 
cordance with  a  provision  of  the  contract,  served  notice 
upon  the  railroad  company  that  the  contract  under  which 
it  was  maintaining  the  tekgraph  line  upon  the  railroad 
right  of  way  and  furnishing  telegraph  service  to  the  rail- 
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road  company  for  the  operation  of  its  railroad  would  be 
terminated  on  August  17,  1912.  Until  the  date  fixed  by 
the  telegraph  company  for  the  termination  of  the  contract 
no  occasion  would  arise  for  the  construction  of  a  telegraph 
or  telephone  line  by  the  railroad  company  upon  its  right 
of  way  or  for  the  erection  of  poles  to  support  its  wires 
which  were  strung  upon  the  poles  of  the  telegraph  com- 
pany. Upon  the  termination  of  the  contract  the  railroad 
company  had  a  preferential  right  to  the  use  of  any  particu- 
lar portion  of  its  right  of  way  for  a  telegraph  line,  pro- 
vided there  was  a  bona  fide  intention  on  its  part  to  con- 
struct such  a  line  upon  that  particular  portion  of  its  right 
of  way  upon  the  termination  of  the  contract  or  within  a 
reasonable  time  thereafter.  Appellant  did  not  w^ait  until 
the  termination  of  the  contract  before  filing  its  petition  to 
condemn,  but  more  than  six  months  before  the  railroad 
company  was  under  any  obligation  to  begin  the  construc- 
tion of  its  own  line  in  order  to  preserve  its  preferential 
right  to  the  use  of  that  portion  of  its  right  of  way  for 
such  purpose  appellant  sought  to  condemn  that  portion  of 
the  right  of  way  which  was  most  available  for  a  telegraph- 
pole  line  and  which  was  then  being  used  by  the  Western 
Union  Telegraph  Company  of  New  York  and  the  railroad 
company,  jointly,  for  a  telegraph  line.  The  evidence  clearly 
shows  that  it  was  the  bona  fide  intent  of  the  railroad  com- 
pany to  construct  its  own  line  upon  this  particular  portion 
of  its  right  of  way  when  the  poles  of  the  Western  Union 
Telegraph  Company  of  New  York  should  be  removed. 

The  fact  that  appellant  located  its  line  and  filed  its  pe- 
tition for  condemnation  before  the  railroad  company  actu- 
ally located  the  line  upon  which  it  proposed  to  construct 
its  own  telegraph  line  upon  the  termination  of  the  contract 
with  the  Western  Union  Telegraph  Company  of  New  York 
does  not  give  appellant  the  prior  right  to  take  that  portion 
of  the  right  of  way  which  it  seeks  to  condemn  for  a  tele- 
graph line.    The  mere  filing  of  the  petition  by  a  company 
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seeking  to  condemn  property  for  a  public  use  does  not 
give  it  priority  over  another  corporation  which  has  previ- 
ously obtained  by  contract  the  same  property  for  the  same 
use.  In  Atlanta,  Knoxville  and  Northern  Railway  Co.  v. 
Southern  Railway  Co.  131  Fed.  Rep.  657,  it  was  said: 
"The  only  right  which  can  be  said  to  result  from  mere 
priority  of  time  in  the  institution  of  such  a  proceeding  is 
an  equitable  right  of  priority  over  a  later  effort  to  acquire 
the  same  property  for  a  like  purpose,  whether  by  a  like 
proceeding  or  contract  with  notice,  actual  or  constructive. 
*  *  *  Mere  priority  of  right  accorded  to  one  petitioner 
over  another  upon  the  ground  of  priority  in  time  should 
not  have  any  retrospective  operation,  so  as  to  give  prece- 
dence over  an  earlier  acquisition  of  the  same  right  of  way 
by  contract."  • 

In  Western  and  Atlantic  Railroad  Co.  v.  Western  Un- 
ion Telegraph  Co.  138  Ga.  420,  the  Supreme  Court  of 
Georgia,  in  considering  the  relative  rights  of  the  railroad 
company  and  the  telegraph  company  where  the  latter  had 
been  occupying  a  portion  of  the  railroad  right  of  way 
under  contract  but  had  terminated  the  contract  and  was 
seeking  to  condemn  a  portion  of  the  railroad  right  of  way 
for  telegraph  lines,  said :  "The  railroad  company  contends 
that  it  should  have  the  right  of  prior  selection  in  the  loca- 
tion of  a  line  of  telegraph  for  railroad  use,  and  that  it 
intends  to  erect  poles  upon  substantially  the  same  location 
as  at  present  occupied  by  those  of  the  telegraph  company. 
On  the  other  hand,  the  telegraph  company  denies  that  the 
railroad  company  has  any  such  right,  but  asserts  that  it 
has  the  right  to  select  a  route  over  the  railroad  company's 
right  of  way  at  any  point  which  does  not  materially  in- 
terfere with  the  railroad  company  in  the  conduct  of  its 
business.  These  conflicting  claims  must  be  solved  by  the 
application  of  the  rule  that  property  dedicated  to  one  pub- 
lic use  cannot  be  subjected  to  another  public  use,  except  in 
cases  where  the  later  use  does  not  materially  interfere  with 
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the  former.  If  the  railroad  company  owned  the  existing 
line  of  telegraph  and  it  was  necessary  to  maintain  and 
have  it  for  the  safe  and  convenient  handling  of  its  trains 
and  cars,  no  one  would  seriously  contend  that  the  telegraph 
company  could  deprive  the  railroad  company  of  its  use  by 
virtue  of  the  exercise  of  the  right  of  eminent  domain.  As- 
suming, of  course,  the  necessity  of  a  line  of  telegraph  as 
auxiliary  to  the  operation  of  a  railroad  company,  the  rail- 
road company  would  have  the  same  right  in  locating  its 
telegraph  lines  as  it  would  have  in  locating  its  railroad 
track  or  its  depot  and  its  warehouses  on  its  own  right  of 
way.  If  a  railroad  company  was  originally  constructing  its 
track,  could  it  be  said  that  a  telegraph  company  could  arbi- 
trarily select  sites  for  its  poles,  so  as  to  force  the  railroad 
company  to  build  its  tracks  on  a  less  desirable  place  on 
its  right  of  way?  Surely  not.  The  fundamental  basis  of 
the  principle  of  subjecting  one  public  use  to  a  second  pub- 
lic use  is  that  the  first  use  must  not  be  materially  interfered 
with.  It  would,  indeed,  be  a  most  unfair  demand  to  make 
of  the  owner  of  property  charged  with  the  discharge  of  a 
public  duty  that  he  must  make  his  property  subservient  to 
the  convenience  of  the  demandant,  who  desires  it  for  an- 
other public  use.  The  railroad  company  is  held  off,  by  its 
contract,  from  constructing  its  line  of  telegraph  on  that 
portion  of  its  right  of  way  which  it  prefers,  and  which  it 
has  selected,  until  the  contract  expires,  and  the  telegraph 
company  should  not  be  given  a  preference  because  it  is  not 
fettered  by  the  same  contract  in  proceeding  to  condemn  the 
same  portions  of  the  railroad  right  of  way."  This  case  is 
almost  identical  with  the  case  at  bar,  and  the  reasoning  of 
the  Georgia  court  seems  to  us,  upon  legal  principles,  to  be 
unanswerable.  We  do  not  agree  with  the  majority  that  this 
case  can  be  distinguished  from  the  case  at  bar. 

In  our  judgment  the  authorities  upon  this  subject,  as 
well  as  reason,  support  the  contention  that  the  railroad 
company  in  the  case  at  bar  has  a  preferential  right  to  con- 
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struct  its  telegraph  line  upon  that  portion  of  its  right  of 
way  which  appellant  seeks  to  condemn. 

Another  insuperable  obstacle  to  granting  the  prayer  of 
the  petition  for  condemnation  is,  that  at  the  time  the  peti- 
tion was  filed  the  property  sought  to  be  taken  was  devoted 
to  the  same  public  use  for  which  appellant  seeks  to  condemn 
it.  This  court  has  frequently  held  that  property  devoted  to 
a  public  use  cannot  be  condemned  by  another  for  the  same 
public  use.  {Lake  Shore  and  Michigan  Southern  Railway 
Co,  V.  Chicago  and  Western  Indiana  Railroad  Co.  97  111. 
506 ;  St,  Louis,  Alton  and  Terre  Haute  Railroad  Co,  v. 
Belleville  City  Raihvay  Co,  158  id.  390;  Suburban  Rail- 
road Co,  V.  Metropolitan  West  Side  Elevated  Railroad  Co. 
193  id.  217.)  As  a  result  of  the  conclusion  reached  by 
the  majority,  appellant  will  obtain  a  judgment  permitting 
it  to  enter  upon  the  right  of  way,  upon  the  payment  of  the 
compensation  to  be  awarded  the  rg^ilroad  company,  and  erect 
its  poles  at  the  identical  places  where  the  poles  of  the  pres- 
ent line  are  located  and  string  its  wires  in  the  same  spaces 
that  the  present  wires  are  strung. "  In  fact,  it  appears  to 
be  the  purpose  of  appellant  to  take  over  the  poles,  wires 
and  fixtures  of  the  Western  Union  Telegraph  Company  of 
New  York  on  the  railroad  right  of  way  instead  of  con- 
structing a  new  line.  It  is  true  that  the  Western  Union 
Telegraph  Company  of  New  York  is  not  asserting  its  right, 
by  reason  of  prior  occupancy,  to  this  portion  of  the  rail- 
road right  of  way  until  the  termination  of  its  contract,  in 
opposition  to  appellant's  petition  to  condemn.  The  reason 
why  that  company  is  not  only  not  resisting  the  petition  to 
condemn  but  has  by  contract  since  the  filing  of  the  petition 
herein  shown  its  willingness  to  surrender  its  right  of  way 
to  appellant  is  obvious.  Appellant  was  organized  by  the 
Western  Union  Telegraph  Company  of  New  York  for  the 
express  purpose  of  obtaining  a  right  of  way  for  a  telegraph 
line  upon  the  railroad  right  of  way  by  condemnation,  a 
foreign  corporation  having  no  power  to  obtain  such  right 
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of  way  by  condemnation,  and  the  Western  Union  Telegraph 
Company  of  New  York  is  the  beneficial  owner  of  all  of 
appellant's  capital  stock.  The  Western  Union  Telegraph 
Company  of  New  York  was  not,  however,  at  the  time  of 
the  filing  of  the  petition,  the  only  party  interested  in  the 
telegraph  line  located  on  the  railroad  right  of  way.  The 
railroad  company  was  also  interested  to  the  extent  that  it 
was,  under  its  contract  with  the  Western  Union  Telegraph 
Company  of  New  York,  entitled  to  demand  that  that  com- 
pany maintain  its  line  of  poles  and  wires  on  the  railroad 
right  of  way  until  the  termination  of  the  contract,  in  order 
that  it  might  be  able  to  perform  the  duties  and  obligations 
owing  by  it  to  the  railroad  company  under  the  terms  of 
that  contract.  The  Western  Union  Telegraph  Company  of 
New  York  should  not  be  permitted  to  relieve  itself  from 
the  performance  of  those  duties  and  obligations  nor  deprive 
the  railroad  company  of  its  preferential  right  to  construct 
its  own  telegraph  line  upon  the  most  desirable  portion  of 
its  right  of  way  upon  the  termination  of  the  contract  by 
consenting  to  the  condemnation  of  the  property  upon  which 
its  line  is  located  or  by  failing  to  object  to  such  condemna- 
tion. Under  such  circumstances  the  railroad  company  has 
such  an  interest  in  the  existing  telegraph  line  as  entitles  it 
to  urge  as  an  objection  to  appellant's  petition  that  the  prop- 
erty sought  to  be  taken  was  at  the  time  of  filing  the  peti- 
tion, and  is  now,  devoted  to  the  same  public  use  for  which 
it  is  sought  to  be  taken. 

The  majority  opinion  holds  that  the  amendment  to  the 
petition  merely  limited  the  character  of  the  easement  sought 
to  be  condemned.  This  we  consider  to  be  manifestly  er- 
roneous. The  evidence  disclosed  that  the  railroad  company, 
at  the  time  of  the  filing  of  the  condemnation  petition,  was 
using  the  identical  portion  of  the  right  of  way  for  the  same 
purpose  for  which  it  was  sought  to  be  condemned.  That 
was  fatal  to  appellant's  petition,  and  in  an  attempt  to  obvi- 
ate this  objection  it  proposes  the  joint  use  of  that  portion 
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.  of  the  right  of  way  by  the  railroad  company  and  the  tele- 
graph company  for  a  pole  line;  and  the  majority  opinion 
holds  that  the  railroad  company  must  either  accept  this  of- 
fer or  remove  its  wires  from  that  portion  of  its  own  right 
of  way.  In  support  of  the  proposition  that  this  amendment 
was  more  than  an  offer  or  stipulation,  in  that  it  limited 
the  character  and  nature  of  the  easement  sought,  the  ma- 
jority opinion  uses  as  an  illustration  the  case  of  a  railroad 
company  seeking  to  condemn  a  right  of  way  over  the  right 
of  way  of  another  railroad,  and  assumes  a  case  in  which 
the  petitioning  company  offers  to  construct  an  overhead  or 
underground  crossing.  This  offer  could  only  be  for  the 
purpose  of  reducing  the  amount  of  damages.  An  illus- 
tration more  apt  would  be  one  where  a  railroad  company 
should  attempt  to  condemn  the  right  of  way  of  another 
railroad,  and  in  order  to  obviate  the  objection  that  the  prop- 
erty was  already  devoted  to  the  same  public  use,  would,  in 
its  petition,  offer  to  permit  the  old  company  to  use  the  right 
of  way  with  it,  jointly.  It  must  be  manifest  that  an  offer 
of  this  kind  would  not  entitle  the  petitioner  to  condemn. 
It  should  also  be  noted  in  this  connection  that  the  offer  by 
the  telegraph  company  does  not  state  upon  what  terms  it 
will  permit  the  use  of  its  poles,  etc.,  by  the  railroad  com- 
pany. The  only  purpose  that  can  be  accomplished  in  any 
case  by  limiting  the  character  of  the  easement  sought  to 
be  condemned  is  to  reduce  the  amoimt  of  the  damages,  and 
in  no  case  can  any  such  offer  or  provision  in  the  petition 
operate  to  confer  upon  the  petitioner  a  right  to  condemn 
which  it  otherwise  would  not  have. 

There  is  no  basis  for  the  statement  in  the  majority  opin- 
ion that  this  amendment  was  made  because  it  had  developed 
on  the  trial  that  the  railroad  company  had,  by  permission 
or  license  from  the  telegraph  company,  strung  a  telephone 
wire  and  some  signal  wires  for  short  distances  at  certain 
places  on  the  poles  of  the  telegraph  company.  We  are^  un- 
able to  find  any  basis  in  the  record  for  this  statement,  and 
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this  is  not  the  explanation  given  by  the  telegraph  company 
of  the  reason  for  filing  the  artiendment.  It  states  in  its 
brief  and  argument :  "It  may  be  argued  that,  regardless  of 
the  fact  that  the  defendants  had  never  located  either  a  pole 
line  of  their  own  or  any  wire  upon  a  pole  line"  of  the  tele- 
graph company,  "yet  the  mere  fact  that  there  existed  one 
wire  of  the  defendant  carried  on  the  poles  of  the  New 
York  Telegraph  Company  precludes  any  telegraph  company 
*  *  *  from  condemning  a  right  of  way  on  the  same  side 
of  the  track  or  within  a  certain  but  'undefined  distance  of 
that  wire.  It  was  to  meet  and  overcome  such  an  objection 
that  petitioner  added  the  amendment  of  January  12,  1914, 
to  its  condemnation  petition." 

The  majority  opinion  also  states  in  support  of  the  con- 
clusion that  the  wire  claimed  by  the  railroad  company  in 
fact  belongs  to  the  telegraph  company,  that  this  wire  was 
only  a  part  of  the  accommodation  furnished ;  that  the  tele- 
graph company  furnished  with  it  support  for  its  poles  and 
cross-arms,  electric  current  from  its  batteries  and  necessary 
connections  and  other  things  which  made  the  wire  part  of 
the  entire  system  and  which  were  much  greater  than  the 
cost  of  the  wire  when  placed  on  the  company's  poles.  What 
is  "much  greater"  the  opinion  does  not  point  out.  It  does 
appear,  however,  from  the  record  that  the  estimated  cost  of 
the  wire,  alone,  and  labor  to  put  it  up,  was  $2615.92.  It 
also  appears  that  in  addition  to  stringing  that  wire  the  rail- 
road company  ordered  that  it  be  "cut  into"  certain  stations 
and  offices  along  the  line,  and  that  the  final  bill  paid  by 
the  railroad  company  for  "material  used  and  labor,-  freight 
and  other  expenses,"  was  $3820.61.  It  therefore  appears 
that  the  railroad  company  paid  all  the  cost  connected  with 
the  installation  of  the  wire  ready  for  service;  and  so  far 
as  support  of  this  wire  by  the  poles  and  cross-arms  of  the 
telegraph  company  is  concerned,  that  was  part  of  the  con- 
sideration for  the  use  of  the  right  of  way  by  the  telegraph 
company  under  its  contract.    The  statement  in  the  majority 
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opinion  that  "the  effect  of  the  contract,  and  the  transaction 
consummated  pursuant  thereto,  was  that  the  telegraph  com- 
pany added  an  additional  wire  to  its  system  and  the  rail- 
road company  paid  a  certain  price  for  its  use,"  is  therefore 
not  supported  by  the  evidence. 

The  majority  opinion  also  states :  "At  the  time  of  fil- 
ing the  suit  the  contract  between  the  Western  Union  Tele- 
graph Company  of  New  York  and  the  Louisville  and  Nash- 
ville Railroad  Company  had  been  terminated  by  notice  duly 
given  as  provided."  This  is  not  an  accurate  statement  and 
to  us  seems  to  be  misleading.  The  contract  was  still  in 
force  when  this  suit  was  filed  and  the  railroad  company 
was  still  fettered  by  its  contract  with  the  New  York  Tele- 
graph Company,  the  latter  company  having  the  right  to  con- 
tinue the  maintenance  of  its  pole  line  on  the  railroad  right 
of  way  to  the  exclusion  of  any  such  lines  constructed  by 
the  railroad  company.  The  petition  herein  was  filed  Feb- 
ruary 3,  19 1 2,  while  the  contract  did  not  terminate  until 
August  17,  19 1 2,  and  for  that  reason  the  railroad  company 
had  had  no  opportunity  to  construct  or  begin  the  construc- 
tion of  its  own  line  when  the  petition  was  filed.  The  ma- 
jority opinion  continues:  "And  subsequently  the  railroad 
company  gave  to  the  Western  Union  notice  to  remove  all  its 
poles,  wires  and  other  property  from  the  railroad  right  of 
way."  This  notice  was  given  on  August  5, — twelve  days 
before  the  time  fixed  by  the  telegraph  company  for  termi- 
nating the  contract, — and  notified  the  telegraph  company  to 
begin  such  removal  immediately  after  August  17.  As  be- 
tween the  railroad  company  and  the  New  York  Telegraph 
Company  it  was  the  duty  of  the  latter  company  to  comply 
with  this  notice. 

The  majority  opinion  assumes  that  the  railroad  company 
is  bound  to  accept  the  offer  of  the  telegraph  company  to 
permit  it  to  string  its  wires  on  the  poles  of  the  telegraph 
company,  and  if  it  refuses  to  accept  the  offer  it  must  con- 
struct its  lines  on  some  other  part  of  its  right  of  way,  and 
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ignores  the  fact  that  the  railroad  company  had,  before  the 
petition  was  filed,  obtained  by  contract  its  right  of  way  for 
a  telegraph  line.  The  case  of  Golconda  Northern  Raihvay 
V.  Gulf  Lines  Connecting  Railroad  of  Illinois,  265  111.  194, 
is  cited  in  the  majority  opinion  as  authority  for  the  propo- 
sition that  "preference  is  to  be  given  in  condemnation  pro- 
ceedings to  the  one  who  first  locates  the  line  which  is  in 
dispute."  That  is  undoubtedly  true  where  some  third  per- 
son owns  the  line  over  which  the  right  of  way  is  located 
and  condemnation  proceedings  are  brought  to  secure  this 
right  of  way.  That  case,  however,  was  not  a  condemnation 
proceeding  but  was  a  bill  in  equity  by  one  railroad  company 
against  another  for  an  injunction  to  restrain  the  latter  from 
interfering  with,  obstructing  or  hindering  the  plaintiff  in 
the  construction  of  its  railroad  through  a  certain  narrow 
pass.  The  defendant  was  a  grantee  of  another  railroad 
company  which  had  obtained  deeds  for  its  right  of  way 
through  this  pass  from  the  owners  of  the  land,  such  deeds 
containing  conditions  subsequent  requiring  the  road  to  be 
constructed  by  a  certain  time.  The  complainant  had  sub- 
sequently obtained  deeds  from  the  same  land  owners  for  the 
same  right  of  way  through  the  pass,  and  claimed,  among 
other  things,  that  the  former  grants  had  become  forfeited 
by  the  failure  to  construct  the  road  within  the  time  limits 
of  the  deeds,  and  therefore  it  held  title  to  the  right  of  way 
by  virtue  of  subsequent  deeds.  The  decision  was  against 
complainant,  it  being  held  that  only  the  owners  of  the  land, 
their  heirs  and  devisees,  could  take  advantage  of  a  breach 
of  a  condition  subsequent.  Instead  of  being  an  authority 
in  favor  of  the  proposition  announced  in  the  majority  opin- 
ion, it  seems  to  us  that  this  case  recognizes  the  doctrine 
for  which  we  contend,  that  one  company  may  by  deed  or 
contract  obtain  the  preferential  right  over  another  company 
seeking  thereafter  to  obtain  a  right  of  way  over  the  same 
premises  for  the  same  purpose.  Moreover,  there  is  a  stat- 
ute which  applies  to  the  location  of  rights  of  way  by  rail- 
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roads  which  requires  a  railroad  company  to  file  a  plat  show- 
ing the  location  of  its  railroad  in  the  office  of  the  recorder 
of  deeds  within  six  months  after  the  railroad  is  located. 
(Kurd's  Stat.  1913,  chap.  109,  sec.  9.) 

The  judgment  of  the  county  court  should  be  affirmed. 


Edward  L.  Phillips,  Plaintiff  in  Error,  vs.  Lke  O'Neil 
Browne,  Defendant  in  Error. 

Opinion  Hied  October  27,  IQ15. 

1.  Constitutional  law — section  126  of  the  Practice  act  does 
not  violate  section  14  of  article  4  of  constitution.  Section  126  of 
the  Practice  act,  which  exempts  members  of  the  General  Assembly 
from  the  service  of  civil  process  during  a  session,  does  not  contra- 
vene section  14  of  article  4  of  the  constitution,  concerning  the  ex- 
emption of  members  of  the  General  Assembly  from  arrest. 

2.  Same — statute  exempting  members  of  the  General  Assembly 
from  service  of  civil  process  during  session  is  invalid.  Section  126 
of  the  Practice  act,  which  exempts  members  of  the  General  As- 
sembly from  the  service  of  civil  process  during  the  session  of  such 
assembly,  is  in  violation  of  the  provision  of  section  22  of  article  4 
of  the  constitution  that  no  local  or  special  law  shall  be  passed 
granting  to  any  corporation,  association  or  individual  any  special 
or  exclusive  privilege  or  immunity. 

3.  Same — the  exemption  from  arrest  does  not  include  the  ser- 
vice of  civil  process.  The  exemption  from  arrest  which  is  granted 
by  section  14  of  article  4  of  the  constitution  to  members  of  the 
General  Assembly  does  not  include  exemption  from  the  service  of 
civil  process. 

Craig,  J.,  dissenting. 

Writ  of  Error  to  the  Superior  Court  of  Cook  county ; 
the  Hon.  C.  N.  Goodwin,  Judge,  presiding. 

Shepard,  McCormick,  Thomason  &  Patterson,  for 
plaintiff  in  error. 

Frank  D.  Ayers,  (Samuel  Alschuler,  of  counsel,) 
for  defendant  in  error. 
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Mr.  Justice  Cooke  delivered  the  opinion  of  the  court  : 

Plaintiff  in  error,  Edward  L.  Phillips,  brought  his  action 
in  trespass  in  the  superior  court  of  Cook  county  on  Novem- 
ber 4,  191 1,  against  defendant  in  error,  Lee  O'Neil  Browne. 
The  declaration  consisted  of  one  count  and  was  in  the  usual 
form  of  a  declaration  in  trespass  for  assault  and  battery. 
To  this  declaration  the  defendant  in  error  filed  a  special 
plea  in  abatement,  in  which  it  was  averred  that  the  defend- 
ant in  error  was  a  resident  of  LaSalle  county ;  that  at  the 
time  the  said  suit  was  commenced  he  was  a  duly  elected 
member  of  the  General  Assembly  of  the  State  of  Illinois; 
that  prior  to  the  commencement  of  the  suit  the  Governor 
of  Illinois  convened  a  special  session  of  the  legislature, 
which  continued  until  November  14,  191 1;  that  defendant 
in  error,  as  a  member  of  the  General  Assembly,  was  pres- 
ent and  took  part  in  the  deliberations  of  said  special  ses- 
sion ;  that  the  summons  in  this  cause  was  served  upon  him 
during  said  special  session  and  while  defendant  in  error 
was  present  in  Cook  county;  that  there  is  in  force  in  the 
State  of  Illinois  a  certain  statute,  being  section  126*  of  an 
act  in  relation  to  practice  and  procedure  in  courts  of  rec- 
ord, which  is  as  follows:  "Any  member  of  the  General 
Assembly  shall  be  exempt  from  the  service^  of  any  civil 
process  during  the  session  of  the  General  Assembly ;"  that 
by  virtue  of  said  statutory  provision,  and  by  reason  of  the 
fact  that  at  the  time  of  the  said  service  of  summons  upon 
him  defendant  in  error  was  a  member  of  the  General  As- 
sembly and  a  session  of  the  same  was  then  in  existence, 
he  was  not  subject  to  service  of  process  in  this  cause,  and 
that  therefore  the  superior  court  of  Cook  county  did  not 
have  jurisdiction  of  the  defendant  in  error.  To  this  plea 
plaintiff  in  error  interposed  a  general  demurrer,  which  was 
overruled.  Plaintiff  in  error  having  elected  to  stand  by  his 
demurrer,  judgment  was  entered  against  him  for  costs,  and 
this  writ  of  error  has  been  sued  out  to  review  that  judg- 
ment. 
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It  is  contended  that  the  section  of  the  statute  set  out 
in  the  plea,  being  section  126  of  an  act  in  relation  to  prac- 
tice and  procedure  in  courts  of  record,  (Laws  of  1907, 
p.  470,)  is  unconstitutional;  and  further,  that  that  section 
has  no  application  to  a  special  session  of  the  legislature. 
The  contention  of  plaintiff  in  error  is,  that  said  section  126 
contravenes  section  14  of  article  4  of  the  constitution,  which 
is  as  follows:  "Senators  and  representatives  shall,  in  all 
cases,  except  treason,  felony  or  breach  of  the  peace,  be 
privileged  from  arrest  during  the  session  of  the  General 
Assembly,  and  in  going  to  and  returning  from  the  same; 
and  for  any  speech  or  debate  in  either  house,  they  shall  not 
be  questioned  in  any  other  place."  The  argument  advanced 
in  support  of  this  contention  is,  that  when  the  constitution 
expressly  conferred  this  immunity  it  impliedly  limited  the 
right  of  the  legislature  to  extend  the  exemption  further 
than  provided  by  the  constitution  itself.  This  contention 
cannot  be  sustained.  That  our  constitution  is  not  a  grant 
of  power  but  is  a  limitation  upon  the  power  of  the  Gen- 
eral Assembly  is  too  well  recognized  to  require  the  citation 
of  authority.  This  provision  of  the  constitution  constitutes 
no  exception  to  the  general  rule. 

Said  section  126  does,  however,  contravene  section  22  of 
article  4  of  tfie  constitution,  which  provides  that  "the  Gen- 
eral Assembly  shall  not  pass  local  or  special  laws  in  any  of 
the  following  enumerated  cases,  that  is  to  say :  For  *  *  * 
granting  to  any  corporation,  association  or  individual  any 
special  or  exclusive  privilege,  immunity  or  franchise  what- 
ever." Section  126  singles  out  a  particular  class  of  public 
officials  and  grants  .to  the  individual  members  of  that  class 
special  immunity  from  the  service  of  civil  process  during 
the  periods  when  they  are  actually  and  theoretically  engaged 
in  the  performance  of  their  official  duties.  In  Sanitary  Dis- 
trict V.  Bernstein,  175  111.  215,  we  said:  "Every  citizen 
has  an  equal  right  with  every  other  to  resort  to  the  courts 
of  justice  for  the  settlement  and  enforcement  of  his  rights, 
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and  it  is  true  that  a  discrimination  between  different  classes 
of  litigants,  which  is  merely  arbitrary  in  its  nature,  is  a 
denial  of  that  right  and  of  the  equal  protection  of  the  law." 
The  members  of  the  General  Assembly  constitute  but  a 
portion  of  the  public  officials  chosen  to  transact  the  busi- 
ness of  the  State,  and  we  perceive  no  gdod  reason  why  they 
should  be  singled  out  as  immune  from  service  of  civil  pro- 
cess while  engaged  in  the  line  of  their  duty  any  more  than 
the  members  of  any  other  class  of  public  officials.  If  the 
purpose  of  the  provision  is  to  prevent  suits  being  brought 
against  members  of  the  General  Assembly  in  foreign  coun- 
ties into  which  they  may  be  required  to  go  in  the  perform- 
ance of  their  official  duties,  then  the  law  applies  only  to  a 
portion  of  the  public  officials  of  this  vState  who  are  at  times 
required  to  leave  their  home  counties  to  perform  their  official 
duties.  While  for  some  purposes  the  members  of  the  Gen- 
eral Assembly  may  be  properly  considered  as  in  a  class  by 
themselves,  it  needs  no  extended  argument  to  show  that  they 
cannot  be  regarded  as  in  a  class  by  themselves  for  all  pur- 
poses of  legislation.  Thus,  it  would  hardly  be  contended 
that  a  statute  which  granted  to  members  of  the  legislature, 
as  a  class,  more  liberal  exemptions  from  levy  and  sale  under 
execution  than  those  granted  to  other  citizens  of  the  State, 
would  be  valid.  That  the  statute  operates  uniformly  upon 
all  members  of  a  class  created  as  the  beneficiaries  of  the  act 
is  not  the  sole  test  to  be  applied,  but  in  order  to  avoid  the 
constitutional  inhibition  last  above  quoted  it  must  also  ap- 
pear that  there  is  a  sound  basis,  in  reason  and  principle,  for 
regarding  the  class  of  individuals  as  a  distinct  and  separate 
class  for  the  purpose  of  the  particular  legislation.  In  Peo- 
ple V.  Board  of  Supervisors,  185  111.  288,  we  said :  "A  class 
cannot  be  created  by  arbitrary  declaration  of  the  law-making 
power  and  endowed  with  special  legislative  favors.  It  is  es- 
sential to  the  validity  of  the  classification,  in  such  instances, 
it  shall  be  based  on  material  distinctions  in  the  situation 
and  circumstances  of  the  individuals  who  are  to  be  em- 
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braced  therein,  and  the  grounds  of  distinction  and  classi- 
fication must  have  relation,  in  reason  and  principle,  to  the 
privileges  proposed  to  be  granted  to  the  individuals,  as  a 
class,  by  the  proposed  legislation."  Again,  in  Jones  v:  Chi- 
cago, Rock  Island  and  Pacific  Railway  Co.  231  111.  302,  it 
was  said :  "When  a  law  is  made  applicable  only  to  one  class 
of  individuals,  however,  there  must  be  some  actual,  substan- 
tial difference  between  the  individuals  so  classified  and  other 
individuals  in  the  State  or  community,  when  considered  with 
reference  to  the  purposes  of  the  legislation.  The  class,  if 
the  law  confers  a  benefit  upon  it,  must  be  composed  of  in- 
dividuals possessing  in  common  some  disability,  attribute  or 
qualification,  or  in  some  condition  marking  them  as  proper 
objects  in  whom  to  vest  the  specific  right  granted  unto 
them."  To  the  same  effect  are  People  v.  Kewanee  Light 
Co.  262  111.  255,  Chicago,  Burlington  and  Quincy  Railroad 
Co.  V.  Doyle,  258  id.  624,  and  numerous  other  cases  decided 
by  this  court. 

The  creation  of  a  class  of  public  officials,  consisting 
solely  of  members  of  the  General  Assembly,  upon  whom  the 
legislature  cpnfers  immunity  from  the  service  of  civil  pro- 
cess while  engaged  in  the  performance  of  official  duties  is 
not  based  upon  any  actual,  substantial  difference  in  circum- 
stances or  condition  between  the  members  of  the  General 
Assembly  and  other  public  officials  of  the  State  who  in  the 
performance  of  their  official  duties  are  required  to  spend  a 
portion  of  their  time  in  counties  in  which  they  do  not  reside. 
It  may  well  be  that  as  statutes  exempting  firemen  and  cer- 
tain others  from  jury  service,  and  like  statutes,  are  valid, 
so  an  act  intended  to  prevent  the  compulsory  attendance  of 
members  of  the  General  Assembly  upon  court  during  ses- 
sions of  the  legislature  would  not  violate  the  constitutional 
provision  above  quoted,  the  duties  of  members  of  the  legis- 
lature being  so  dissimilar  from  those  of  any  other  class  of 
public  officials  of  the  State  as  to  warrant  legislation  prevent- 
ing their  compulsory  attendance  upon  court  during  sessions 
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of  the  legislature  while  not  extending  the  same  immunity  to 
other  public  officials.  Such,  however,  is  not  the  purpose  of 
said  section  126,  as  is  clearly  apparent  from  the  fact  that  if 
a  member  of  the  General  Assembly  should  be  served  with 
process  of  summons  before  the  beginning  of  the  session  re- 
quiring him  to  appear  in  court  at  some  fixed  time  during  the 
session,  or  if,  after  having  been  served  with  process  of  sum- 
mons prior  to  the  session,  his  case  is  set  for  trial  during  such 
session,  section  126,  supra,  would  furnish  no  excuse  or  jus- 
tification for  not  appearing  in  court  at  the  time  so  fixed. 
On  the  contrary,  section  66  of  the  Practice  act  takes  care  of 
this  situation  by  providing  that  in  all  suits  or  proceedings, 
either  civil  or  criminal,  at  law  or  in  equity,  pending  in  any 
court  of  this  State  at  any  time  when  the  General  Assembly 
is  in  session,  it  shall  be  sufficient  cause  for  a  continuance  if 
it  shall  appear  to  the  court  by  affidavit  that  any  party  apply- 
ing for  such  continuance  is  a  member  of  either  house  of 
the  General  Assembly  and  in  actual  attendance  on  its  ses- 
sions, and  on  the  filing  of  such  affidavit  the  court  shall  con- 
tinue such  suit,  and  when  so  continued  no  trial  or  other 
proceeding  shall  be  had  therein  until  ten  days  after  the 
adjournment  of  the  General  Assembly. 

Section  126  of  the  Practice  act  is  not  in  conflict  with 
said  section  14  of  article  4,  but  it  is  in  conflict  with  said 
section  22  of  that  article,  and  is  therefore  invalid. 

It  is  urged  by  defendant  in  error  that  even  in  the  ab- 
sence of  said  section  126  of  the  Practice  act  he  is  entitled 
to  exemption  from  the  service  of  process  in  this  case  un- 
der said  section  14  of  article  4  of  the  constitution,  for  the 
reason  that  the  exemption  from  arrest  granted  by  that 
article  of  the  constitution  should  also  be  held  to  include 
exemption  from  service  of  civil  process,  and  in  support  of 
this  contention  he  cites  Anderson  v.  Rountree,  i  Pinney, 
115,  Doty  V.  Strong,  id.  84,  Miner  v.  Markham,  28  Fed. 
Rep.  387,  Bolton  v.  Martin,  1  Dall.  296,  and  Geyer  v.  Ir- 
win, 4  id.  107.     These  cases  hold,  in  substance,  that  the 
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words  "privileged  from  arrest"  will  not  be  construed  in  a 
confined  or  literal  sense,  and  that  the  member  of  a  legis- 
lative body  to  whom  the  privilege  is  extended  is  entitled 
to  exemption  from  service  of  process  although  the  same  is 
not  accompanied  with  the  arrest  of  his  person.  The  great 
weight  of  authority  is  against  this  proposition,  and  we  are 
of  the  opinion  that  the  cases  holding  to  the  contrary  are 
supported  by  the  better  reasoning.  Among  the  cases  hold- 
ing that  privilege  from  arrest  does  not  constructively  in- 
clude exemption  from  the  service  of  civil  process,  are  Mer- 
rick V.  Giddings,  McA.  &  M.  (D.  C.)  55;  Johnson  v. 
Offutt,  4  Mete.  (Ky.)  20;  Catlett  v.  Morton,  4  Litt.  122; 
Rhodes  v.  Walsh,  55  Minn.  542 ;  Berlei  v.  Weary,  67  Neb. 
75;  Worth  V.  Norton,  56  S.  C.  56;  Gentry  v.  Griffith,  27 
Tex.  461 ;  McPhcrson  v.  Nesmith,  3  Gratt.  237;  Kimberly 
V.  Butler,  14  Fed.  Cas.  498;  Howard  v.  Citizens'  Bank  and 
Trust  Co.  12  App.  Cas.  (D.  C.)  222.  We  concur  in  the 
holding  in  those  cases  that  the  exemption  granted  is  an 
exemption  from  arrest  with  a  view  to  imprisonment,  and 
nothing  else. 

It  will  not  be  necessary  to  consider  the  other  point 
urged. 

For  the  reasons  given,  the  judgment  of  the  superior 
court  is  reversed  and  the  cause  is  remanded  to  that  court, 
with  directions  to  sustain  the  demurrer. 

Reversed  and  remanded,  with  directions. 

Mr.  Justice  Craig,  dissenting: 

Under  the  rule  for  determining  the  constitutionality  of 
a  statute  we  should  hold  the  statute  constitutional  unless 
we  are  satisfied  that  it  is  unconstitutional  beyond  all  rea- 
sonable doubt.  This  rule  particularly  applies  to  the  statute 
in  question,  which  affects  certain  privileges  which  the  Gen- 
eral Assembly  has  seen  fit  to  grant  to  the  members  thereof 
the  better  to  facilitate  their  work.  Section  22  of  article  4 
of  the  constitution  provides :   "The  General  Assembly  shall 
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not  pass  local  or  special  laws  in  any  of  the  following  enu- 
merated cases :  *  *  *  Granting  to  any  corporation,  as- 
sociation or  individual  any  special  or  exclusive  privilege, 
immunity  or  franchise  whatever."  The  constitution  does 
not  prohibit  the  granting  of  a  special  or  exclusive  privilege, 
immunity  or  franchise  by  general  law, — ^the  prohibition  is 
against  doing  so  by  a  local  or  special  law.  The  constitu- 
tion, by  article  3,  expressly  divides  the  powers  of  the  gov- 
ernment of  the  State  into  three  distinct  departments, — ^the 
legislative,  executive  and  judicial.  This,  in  itself,  is  a  clas- 
sification by  the  fundamental  law  of  the  State,  and  places 
the  members  of  the  legislative  department,  constituting  the 
General  Assembly,  in  a  class  by  themselves,  distinct  from 
other  State  officers.  Aside  from  this  the  classification  is 
not  arbitrary,  and  there  are  good  reasons  for  holding  the 
law  in  question  valid  and  necessary. 

In  Munn  v.  People,  69  111.  80,  section  22  of  article  4  of 
the  constitution  is  quoted,  and  with  respect  to  its  meaning 
it  is  there  said  (p.  85)  :  "The  inhibition  extends  only  to 
passing  special  laws  for  such  purpose.  But  the  law  in  ques- 
tion is  general  in  its  objects,  operative  throughout  the  State, 
and  confers  no  immunity  or  special  or  exclusive  privilege  or 
franchise  upon  any  individual,  association  or  corporation. 
It  deals  with  an  existing  business  closely  associated  with 
the  great  agricultural  interests  of  the  State  and  seeks  to 
regulate  it  by  law.    This  is  the  whole  scope  of  the  act." 

The  point  in  question  is  the  distinction  between  "local," 
"special"  and  "general"  laws.  A  local  law  is  defined  in 
People  V.  Wilcox,  237  111.  421,  (on  page  424,)  as  being  a 
law  which  relates  to  only  a  portion  of  the  territory  of  the 
State,  and  it  is  said  the  word  "special"  is  more  appropri- 
ately applied  to  laws  that  grant  some  special  right,  privilege 
or  immunity  to  some  portion  of  the  people  of  the  State  less 
than  all.  In  People  v.  People's  Gas  Light  Co.  205  111.  482, 
it  was  held  that  the  act  of  1897,  authorizing  merger  of 
gas  companies  in  the  same  city,  w^s  not  violative  of  sec- 
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tion  22  of  article  4  of  the  constitution,  prohibiting  special 
laws  granting  exclusive  privileges  to  any  corporation,  as- 
sociation or  individual,  for  the  reason  that  it  applied  to 
all  gas  companies  doing  business  in  the  same  city.  On 
page  494  of  the  opinion,  with  respect  to  whether  or  not  a 
law  is  special,  it  was  said:  "These  laws  are  general  and 
uniform,  not  because  they  operate  upon  every  person  in  the 
State,  for  they  do  not,  but  because  every  person  who  is 
brought  within  the  relations  and  circumstances  provided 
for  is  affected  by  the  laws.  They  are  general  and  uniform 
in  their  operation  upon  all  persons  in  the  like  situation, 
and  the  fact  of  their  being  general  and  uniform  is  not  af- 
fected by  the  number  of  those  within  the  scope  of  their 
operation." 

Laws  public  in  their  objects  may  be  confined  to  a  par- 
ticular class  of  persons  if  they  be  general  in  their  applica- 
tion to  the  class  to  which  they  apply,  provided  the  distinc- 
tion is  not  arbitrary  but  rests  upon  some  reason  of  public 
policy  growing  out  of  the  condition  or  business  of  such 
class.  Such  distinctions  are  being  constantly  made,  as  in 
cases  of  infants,  married  women,  laborers,  heads  of  fam- 
ilies, common  carriers  and  the  like.  For  example,  it  may 
be  public  policy  to  give  laborers  a  lien  or  other  preference 
for  the  collection  of  their  wages  not  given  to  other  cred- 
itors, or  give  a  lien  to  laborers  in  some  one  line  of  employ- 
ment while  it  would  be  neither  practicable  nor  policy  to  give 
it  to  laborers  in  other  employments.  Laws  which  provide 
that  the  homestead  to  the  value  of  $1000  to  the  head  of  a 
family  and  $400  in  personal  property  shall  be  exempt  from 
forced  levy  and  sale  for  debt  have  never  been  questioned. 
Section  4  of  chapter  78,  entitled  "Jurors,"  exempts  certain 
persons  and  public  officers  from  jury  service,  and  if  the 
act  in  question  is  unconstitutional  then  that  act  also  must 
be  held  unconstitutional.  So  long  as  a  law  applies  equally 
to  all  engaged  in  that  kind  of  business,  treating  them  all 
alike,  subjecting  them  to  the  same  restrictions  and  giving 
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them  the  same  privileges  under  similar  conditions,  it  is  pub- 
lic in  its  character  and  not  subject  to  the  objection  of  be- 
ing partial  or  unequal  legislation,  provided,  of  course,  as 
already  stated,  the  distinction  made  is  based  on  some  rea- 
son of  policy  and  is  not  purely  arbitrary.  Potwin  v.  John- 
son, io8  111.  70;  People  v.  Wright,  70  id.  388;  People  v. 
Martin,  178  id.  611 ;  Dawson  Soap  Co,  v.  City  of  Chicago, 
234  id.  314;  People  v.  Nellis,  249  id.  12;  People  v.  KaeU 
ber,  253  id.  552. 

•  Section  126  of  the  Practice  act  is  not  a  special  law 
granting  an  exclusive  privilege  or  immunity  to  an  individ- 
ual. Every  member  of  the  legislature  or  any  individual 
elected  to  that  office  has  certain  powers  and  duties,  and,  it 
may  be  said,  certain  special  privileges  common  and  neces- 
sary to  that  office.  Among  these  is  the  right  to  a  voice  and 
vote  in  the  enactment  of  laws,  the  right  to  receive  a  sal- 
ary and  certain  perquisites,  the  right  to  a  seat  in  the  branch 
of  the  General  Assembly  to  which  elected,  and  to  the  use 
of  the  capitol  building.  Under  the  constitution  every  mem- 
ber is  privileged  from  arrest  except  for  certain  offenses. 
Sections  66  and  126  merely  bestow  those  privileges  which 
the  law-making  power  has  deemed  necessary  and  incidental 
to  properly  performing  the  duties  of  that  office.  They  can 
not  be  said  to  be  exemptions  to  an  individual  who  has  no 
public  duties  to  perform.  They  are  exemptions  pertaining 
to  the  office,  bestowed  on  all  those,  as  a  class,  who  hold 
such  office.  The  fact  that  other  officers  of  the  State  have 
not  been  granted  such  an  exemption  is  no  reason  why  mem- 
bers of  the  General  Assembly  should  not  be  allowed  that 
privilege.  '  There  is  so  great  a  difference  between  members 
of  the  General  Assembly  and  other  State  officers  as  to  quali- 
fications, tenure,  residence  and  general  duties  that  it  would 
be  impossible  to  place  them  all  in  one  classification  for  all 
purposes.  Many  of  the  other  State  officers  are  provided 
with  assistants  and  a  considerable  office  force,  so  that  the 
business  of  their  respective  offices  goes  on  in  case  of  an 
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enforced  absence.  But  this  is  not  true  of  members  of  the 
General  Assembly.  They  must  be  personally  present  during 
the  sessions  and  cannot  delegate  their  votes  and  the  proper 
performance  of  their  duties  to  others.  Other  State  officers 
would  be  exempt  from  service  during  the  whole  of  their 
terms  of  office,  while  members  of  the  General  Assembly, — 
representatives  elected  for  terms  of  two  years  and  senators 
for  four  years, — would  not  be  exempt  from  the  service  of 
process  during  the  whole  of  their  terms  of  office,  but,  on 
the  contrary,  for  only  a  part  of  such  terms,  viz.,  while  the 
legislature  is  in  session.  It  is  undoubtedly  the  intent  of 
all  laws  governing  the  procedure  of  the  legislature  that  the 
members  should  go  into  session,  transact  the  necessary  busi- 
ness of  that  body  and  adjourn,  and  not  remain  in  continu- 
ous session.  They  should  not  be  harassed  by  lawsuits  and 
compelled  to  absent  themselves  from  the  sessions  of  the 
legislature  when  the  actual  presence  of  each  member  is  nec- 
essary in  order  that  all  the  people  may  have  representation. 
It  is  difficult  to  see  how  section  126  is  contrary  to  sec- 
tion 22  of  article  4  of  the  constitution  unless  section  66  is 
also  and  for  the  same  reason  contrary  to  the  constitution. 
It  cannot  be  said  that  a  right  to  a  continuance  merely  be- 
cause the  party  to  a  suit,  or  his  attorney,  is  a  member  of 
the  General  Assembly  is  not  a  privilege  or  immunity  just 
as  much  as  the  exemption  of  a  member  of  the  General  As- 
sembly from  the  service  of  civil  process  while  the  General 
Assembly  is  in  session.  The  constitutionality  of  section  66 
has  never  been  questioned.  It  has  frequently  been  con- 
strued by  this  court,  and  we  have  held  that  it  is  error  to 
refuse  to  continue  a  case  on  application  where  the  party 
applying  for  a  continuance  has  brought  himself  within  the 
provisions  of  the  section.  St.  Louis  and  Southeastern  Rail' 
way  Co,  V.  Teters,  68  111.  144;  Chicago  Public  Stock  Ex- 
change V.  McClaughry,  148  id.  372 ;  Ware  v.  City  of  Jer- 
seyville,  158  id.  234. 
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William  Wheeler,  Appellee,  vs.  The  Sanitary  Dis- 
trict OF  Chicago,  Appellant. 

Opinion  filed  October  2y,  igi^ — Rehearing  denied  Dec,  lo,  ipi^, 

.  I.  Pleading — amendment  of  the  declaration  need  not  state  the 
same  cause  of  action  as  the  original.  The  fact  that  the  declaration 
in  an  action  against  a  sanitary  district  alleges  facts  which  show 
a  permanent  injury  to  land  does  not  preclude  the  plaintiff  from 
filing  an  amended  declaration  alleging  temporary  injury  to  crops, 
pasture,  timber  and  the  use  of  the  land,  but  the  filing  of  the  amend- 
ment stating  the  new  cause  o^  action  is  regarded  as  the  beginning 
of  a  new  suit  commenced  at  the  date  of  filing  the  amendment,  and 
is  so  treated  in  considering  a  plea  of  the  Statute  of  Limitations. 

2.  Same — plaintiff  not  estopped  by  averments  of  declaration  to 
amend  it.  The  fact  that  the  plaintiff,  in  drawing  his  original  dec- 
laration, may  have  been  mistaken  as  to  his  rights  or  the  facts  from 
which  they  arose  does  not  preclude  him  from  amending  the  dec- 
laration to  enable  him  to  maintain  his  action,  as  he  is  not  estopped 
by  the  averments  of  the  declaration  to  amend  it. 

3.  Same — when  a  formal  plea  of  the  Statute  of  Limitations  is 
proper.  Where  an  amended  declaration  counting  upon  temporary 
injury  to  crops,  pasture,  timber  and  the  use  of  the  land  is  not  filed 
until  two  years  after  the  original  declaration  was  filed,  and  does 
not  charge  that  the  injury  occurred  within  dwe  years  before  the 
filing  of  the  amended  declaration  but  that  it  occurred  within  five 
years  immediately  preceding  the  beginning  of  the  suit,,  a  formal 
plea  of  the  Statute  of  limitations  alleging  that  the  action  did  not 
accrue  within  five  years  next  before  the  date  of  the  filing  of  the 
amended  declaration  is  proper,  and  all  injuries  occurring  prior  to 
five  years  before  the  filing  of  the  amended  declaration  are  barred. 
(Vette  V.  Sanitary  District,  260  111.  432,  distinguished.) 

4.  Sanitary  districts — when  damage  to  land  is  permanent.  If 
the  natural  and  probable  consequence  of  the  opening  of  the  chan- 
nel of  the  Sanitary  District  of  Chicago  is  that  lands  will  always 
be  overflowed  at  certain  times  in  the  future  that  can  be  ascer- 
tained with  reasonable  certainty,  then  the  injury  to  such  lands  is 
permanent,  notwithstanding  they  may  be  used  a  portion  of  each 
year  for  agricultural  purposes,  and  in  such  case  an  action  for  dam- 
ages due  to  the  opening  of  the  channel  must  be  brought  within 
five  years  from  the  date  of  such  opening;  but  damages  which  may 
result  from  some  enlarged  operation  of  the  channel  at  a  future 
time  need  not  be  anticipated,  as  an  action  for  such  damages  will 
lie  when  they  are  occasioned. 
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5.  Same — damages  caused  by  enlarged  operation  of  the  channel 
may  he  recovered  though  damages  due  to  its  opening  are  barred. 
Damages  sustained  by  land  within  five  years  before  the  beginning 
of  a  suit  against  the  Sanitary  District  of  Chicago  by  reason  of 
the  enlarged  operation  of  the  channel  of  the  district  within  such 
five  years  over  what  was  authorized  when  the  channel  was  opened 
are  recoverable,  even  though  the  damages  for  the  permanent  in- 
jury due  to  the  opening  of  the  channel  and  its  then  authorized 
operation  may  be  barred  by  the  Statute  of  Limitations. 

6.  Same — damage  to  entire  tract  of  land  constitutes  single  cause 
of  action.  Where  a  part  of  a  farm  is  damaged  by  the  opening  of 
a  drainage  channel  the  damage  to  the  entire  tract  constitutes  a 
single  cause  of  action;  but  this  docs  not  prevent  the  recovery  of 
additional  damages  caused  subsequently  by  increasing  the  flow  of 
water  over  the  flow  originally  authorized,  even  though  the  original 
cause  of  action  is  barred. 

7.  Real  property — zvhat  is  a  cropping  agreement  and  not  a 
lease.  An  agreement  whereby  the  use  of  land  is  granted  by  the 
owner  to  another  person  for  cropping  purposes  during  the  cropping 
season,  only,  and  which  confers  a  right  to  plant,  cultivate  and  har- 
vest a  crop  during  said  cropping  season  and  by  which  the  parties 
retain  joint  possession  and  control  of  the  land  during  said  crop- 
ping season,  is  not  a  lease  but  a  cropping  agreement,  and  the  par- 
ties are  joint  owners  of  the  crops  according  to  their  respective 
interests  as  fixed  by  the  agreement. 

8.  Attorneys'  fees — when  notice  under  Sanitary  District  act 
is  sufficient.  Under  the  Sanitary  District  act  a  notice  which  states 
the  amount  of  damages  claimed,  the  cause  of  the  damages  and  that 
the  plaintiff  intends  to  bring  suit  therefor,  authorizes  the  recovery 
of  attorney's  fees  based  upon  the  damages  sustained  at  the  time 
the  notice  was  served,  but  the  attorney's  fees  cannot  be  increased 
by  injuries  occurring  between  the  service  of  notice  and  the  begin- 
ning of  the  suit. 

Cartwright  and  Carter,  JJ.,  dissenting. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Richard  S.  Tuthill,  Judge,  presiding. 

EdmuxXd  D.  Adcock,  and  Ross  C.  Hall,  (Oscar  H. 
Olsen,  and  Walter  E.  Beebe,  of  counsel,)  for  appellant. 

Warren  Pease,  and  Cecil  Page,  for  appellee. 
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Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

This  appeal  is  from  a  judgment  rendered  against  the 
Sanitary  District  of  Chicago  in  favor  of  William  Wheeler 
for  damages  for  overflowing  his  land.  The  case  was  tried 
on  an  amended  declaration  of  one  count,  which  alleged  tem- 
porary damages  to  the  land  during  the  five  years  next  pre- 
ceding the  beginning  of  the  suit,  which  was  March  12, 
1912.  Besides  pleas  of  the  general  issue  and  denial  of  title, 
pleas  were  filed  alleging  a  permanent  injury  to  plaintiff's 
land  at  the  time  the  drainage  canal  was  opened,  January  17, 
1900;  that  that  injury  is  the  injury  complained  of  by  the 
plaintiff  in  his  declaration,  and  that  his  supposed  cause  of 
action  did  not  accrue  within  five  years  before  the  com- 
mencement of  the  suit.    Issues  were  joined  on  these  pleas. 

The  original  declaration  alleged  facts  which  we  have 
held  to  show  permanent  injury  to  the  land  caused  at  the 
time  the  drainage  canal  was  opened.  The  amended  decla- 
ration omitted  all  reference  to  the  condition  of  the  land 
showing  that  it  would  necessarily  be  damaged  by  the  oper- 
ation of  the  canal,  and  counted  on  damages  to  the  crops, 
pasture  and  timber  and  the  use  of  the  land  during  the  five 
years  immediately  preceding  the  suit.  It  is  argued  that  the 
court  erred  in  permitting  the  declaration  to  be  so  amended. 
Our  statute  permits  amendments  at  any  time  before  judg- 
ment and  on  such  terms  as  are  just  and  reasonable  to  en- 
able the  plaintiff  to  sustain  the  action  for  the  claim  for 
which  it  was  intended  to  be  brought.  It  is  not  necessary 
that  the  amendment  should  state  technically  the  same  cause 
of  action  as  the  original  declaration.  The  original  declara- 
tion may  not  have  stated  a  cause  of  action  or  may  have 
stated  one  which  the  facts  would  not  sustain.  Unless  the 
amended  declaration  stated  a  different  cause  of  action  from 
the  original,  in  such  case  it  would  be  of  no  avail.  How- 
ever, the  filing  of  an  amendment  setting  up  a  new  cause 
of  action  is  considered  the  beginning  of  a  new  suit  com- 
menced at  the  date  of  the  filing  of  the  amendment,  and  the 
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Statute  of  Limitations  may  be  pleaded  to  it  accordingly. 
While  the  original  declaration  counted  on  a  permanent  in- 
jury occurring  at  the  opening  of  the  canal  and  the  amended 
declaration  on  a  different  injury  occurring  during  the  five 
years  preceding  the  suit,  the  amendment  was  properly  al- 
lowed. The  appellee  was  not  estopped  by  the  averments  of 
the  original  declaration  to  amend  it.  The  fact  that  he  may 
have  been  mistaken  as  to  his  rights  or  the  facts  from  which 
they  arose  would  not  prevent  his  amending  his  pleading  to 
enable  him  to  maintain  his  action. 

The  amended  declaration  was  filed  December  13,  19 13, 
nearly  two  years  after  the  beginning  of  the  suit.  It  counted 
upon  damages  to  the  crops,  pasture,  timber,  and  the  use  of 
the  land  during  the  five  years  immediately  preceding  the 
beginning  of  the  suit.  The  appellant  by  its  ninth  plea  set 
up  the  Statute  of  Limitations,  averring  that  the  cause  of 
action  did  not  accrue  within  five  years  next  before  the  date 
of  the  filing  of  the  amended  declaration.  A  demurrer  was 
sustained  to  this  plea,  and  this  action  of  the  court  is  as- 
signed as  error.  It  is  insisted  by  the  appellee  that  the 
demurrer  was  properly  sustained  in  accordance  with  the 
holding  in  the  case  of  Vette  v.  Sanitary  District  of  Chi- 
cago, 260  111.  432,  that  in  an  action  to  recover  damages  for 
a  temporary  injury  to  real  estate  or  a  continuing  trespass 
alleged  to  have  occurred  within  five  years  a  mere  formal 
plea  of  the  Statute  of  Limitations  is  not  sufficient  but  spe- 
cial facts  must  be  set  up  to  show  in  what  way  the  suit  is 
barred.  That  rule  is  not  applicable  here,  because  the  injury 
is  not  alleged  to  have  occurred  within  five  years  before  the 
filing  of  the  amended  declaration  but  within  five  years  be- 
fore the  commencement  of  the  suit.  The  amendment  to 
the  declaration  introduced  a  new  cause  of  action,  and  is 
therefore  to  be  regarded  as  a  new  suit  commenced  when 
the  amendment  was  filed.  (Heffron  v.  Rochester  Ins.  Co. 
220  111.  514;  Fish  V.  Farwell,  160  id.  236;  Chicago  City 
Railway  Co.  v.  McMeen,  206  id.  108.)    All  of  the  injuries 
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occurring  prior  to  December  13,  1908,  would  be  barred  by 
the  Statute  of  Limitations.  The  only  method  in  which  the 
defendant  could  have  the  benefit  of  the  statute  for  that  part 
of  the  injuries  which  were  alleged  to  have  occurred  prior 
to  the  statutory  time  before  the  filing  of  the  amendment 
would  be  by  pleading  the  statute.  The  demurrer  to  the 
ninth  plea  should  have  been  overruled  and  no  recovery 
should  have  been  permitted  for  injuries  prior  to  Decem- 
ber 13,  1908. 

The  plaintiff's  farm  of  over  seven  hundred  acres  was 
situated  in  Putnam  county  and  before  1900  good  crops  were 
raised  on  it.  It  adjoined  Senachwine  lake,  a  bayou  of  the 
Illinois  river.  It  had  been  overflowed  by  the  waters  of  the 
Illinois  river  in  1892,  when  an  unusual  flood  occurred,  but 
except  in  years  of  extremely  high  water  the  raising  of 
crops  was  not  seriously  interfered  with.  After  the  canal 
was  opened,  in  1900,  the  water  level  was  about  three  feet 
higher  than  before,  the  floods  were  higher  and  slower  go- 
ing down,  the  ground  was  soggy  and  wet,  the  under-drain- 
age  was  affected  and  the  tile  stopped  up.  A  good  deal  of 
the  time  corn  could  not  be  planted  in  time  to  make  mer- 
chantable corn,  the  pasture  could  not  be  used,  the  timber 
began  to  die  and  a  large  part  of  it  was  dead  within  a  few 
years.  In  1907,  1908,  1909,  1910  and  191 1  there  were 
floods  which  inflicted  damage  by  keeping  the  ground  wet 
and  delaying  planting  or  by  injuring  the  growing  crops. 
The  appellant  asked,  and  the  court  refused  to  give,  the  fol- 
lowing instruction: 

"You  are  instructed  that  if  on  January  17,  1900,  the 
plaintiff  owned  certain  lands  which  he  has  described  in  his 
declaration  filed  herein,  and  that  if  prior  to  five  years  be- 
fore the  bringing  of  this  suit  the  defendant  did  some  act 
or  acts  by  the  construction  or  use  of  its  drainage  canal  of 
which  the  natural  and  probable  consequence  was  that  the 
plaintiff's  land  would  be  invaded  from  and  after  the  per- 
formance of  such  act  or  acts  and  at  certain  times  in  the 

270  -  80 


Digitized  by 


Google 


466  Wheeler  v.  Sanitary  District.  [270 IIL 

future  that  could  be  ascertained  to  a  reasonable  degree  of 
certainty,  then  as  to  such  lands  so  described  and  so  affected 
you  are  instructed  that  the  plaintiff  has  sustained  a  perma- 
nent injury  and  cannot  recover  for  such  injury  in  this  suit." 

This  instruction  should  have  been  given  on  the  authority 
of  Shaw  V.  Sanitary  District  of  Chicago,  267  111.  216.  In- 
struction No.  32,  which  was  also  refused,  stated  a  like 
principle  and  should  also  have  been  given. 

In  various  instructions  the  jury  were  told,  in  substance, 
that  if  the  plaintiff's  lands  were  overflowed,  permeated  and 
soaked  with  water  only  temporarily  each  year,  and  such 
water  receded  within  the  banks  of  the  river  and  Lake  Se- 
nachwine  and  the  lands  dried  out  and  were  usable  for  agri- 
cultural purposes  for  a  portion  at  least  of  every  year,  such 
damages  were  not  permanent  but  temporary.  The  reverse 
was  held  in  Shaw  v.  Sanitary  District  of  Chicago,  supra. 

The  appellant  insists  that  if  the  lands  of  the  appellee 
were  so  situated  that  they  would  necessarily  be  damaged 
and  the  timber,  crops  and  pasturage  thereon  injured  by  the 
opening  of  the  canal  and  the  flow  of  water  from  it  into  the 
Illinois  river,  all  damage,  present  and  future,  must  be  re- 
covered in  one  suit,  and  for  this  reason  appellee  is  barred 
by  the  Statute  of  Limitations  from  recovering  in  this  suit 
and  the  jury  should  have  been  instructed  to  render  a  ver- 
dict for  the  defendant.  It  is  true  that  all  the  damages  re- 
sulting from  the  construction  of  the  canal  and  its  operation 
as  then  authorized  must  be  recovered  in  one  suit,  and  it  was 
the  duty  of  the  appellee  to  bring  that  suit  within  five  years 
of  the  completion  of  the  work  and  putting  it  in  operation. 
He  could  not,  however,  recover  in  such  a  suit  for  the  con- 
sequential damages  which  might  result  to  his  land  from  the 
enlarged  operation  of  the  canal  which  might  afterward  be 
authorized.  He  is  not  bound  to  sue  in  anticipation  of  in- 
juries which  may  never  be  suffered,  basing  his  right  to  re- 
cover on  a  future  increased  flow  of  water  which  may  never 
happen.    If  damages  are  afterward  occasioned  by  such  in- 
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creased  flow  authorized  by  subsequent  events,  a  cause  of 
action  for  such  damages  will  arise. 

The  appellant's  special  pleas  of  the  Statute  of  Limita- 
tions averred  facts  showing  that  the  appellee's  land  sus- 
tained a  permanent  injury  at  the  opening  of  the  canal  on 
January  17,  1900.  Instructions  were  asked  stating  that  if 
such  permanent  injury  was  shown  by  the  evidence  ther« 
was  but  one  cause  of  action  for  such  permanent  injury  and 
that  the  plaintiff  could  not  recover.  So  far  as  such  instruc- 
tions stated  that  there  was  a  single  cause  of  action  for  such 
permanent  injury  they  were  correct,  but  it  is  contended  by 
the  appellee  that  an  increased  flow  of  water  during  the  five 
years  preceding  the  commencement  of  the  suit,  in  excess  of 
that  authorized  at  the  time  the  canal  was  opened,  caused 
additional  damage  during  those  years.  The  instructions 
generally  ignored  this  claim  of  the  appellee  and  were  there- 
fore properly  refused.  While  the  claim  of  the  appellee  was 
too  broad,  still,  if  an  increased  flow  of  water  during  the 
five  years  preceding  the  filing  of  the  amendment  over  that 
authorized  immediately  before  that  time  damaged  the  land 
the  appellee  would  be  entitled  to  recover  for  such  additional 
injury,  and  this  hypothesis  could  not  be  ignored.  Instruc- 
tions 29  and  30  were  based  upon  the  hypothesis,  which  has 
no  basis  in  the  evidence,  that  all  of  the  appellee's  land  was 
necessarily  and  inevitably  overflowed  by  the  waters  which 
appellant  introduced  into  the  river  on  January  17,  1900,  and 
its  use  for  farming  or  agricultural  purposes  destroyed.  In- 
struction No.  9  should  have  been  given.    It  was  as  follows : 

"You  are  instructed  that  if  you  find,  from  a  preponder- 
ance of  all  the  evidence  in  the  case,  that  the  land  described 
in  the  plaintiff's  declaration  was  as  frequently  and  continu- 
ously overflowed  by  the  water  of  the  Illinois  river  during 
the  period  from  January  17,  1900,  to  five  years  before  the 
time  of  bringing  the  suit  in  this  case  as  it  was  during  the 
period  for  which  suit  was  brought,  then  the  plaintiff  has 
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suflfered  a  permanent  injury  and  cannot  recover  in  this 
action." 

Instruction  No.  35  was  properly  refused  because  it  im- 
posed -upon  the  appellee  the  burden  of  proving  that  his 
lands  were  not  permanently  injured  by  the  flow  of  water 
through  the  canal  prior  to  five  years  before  the  filing  of 
his  amended  declaration. 

Instructions  were  asked  and  refused  which  directed  a 
verdict  for  the  defendant  based  upon  the  hypothesis  that 
the  appellee's  land  constituted  a  single  tract,  operated  as 
one  farm,  and  that  a  part  of  such  tract  was  necessarily 
permanently  injured  by  the  construction  and  operation  of 
the  canal  on  January  17,  1900.  It  was  not  error  to  refuse 
these  instructions.  Where  a  part  of  a  farm  has  been  dam- 
aged for  public  use  the  damage  to  the  entire  tract  con- 
stitutes a  single  cause  of  action,  and  an  instruction  would 
have  been  right  which  stated  that  the  appellee  could  not 
recover  any  damages  for  the  injury  done  by  reason  of  the 
opening  of  the  canal  on  January  17,  1900,  and  its  subse- 
quent operation  in  accordance  with  the  authority  then  ex- 
isting. The  instructions,  however,  ignored  the  claim  of  the 
appellee  that  additional  injury  was  caused  subsequently  by 
the  increased  flow  of  water. 

Instructions  were  asked  stating  that  due  diligence  was 
required  of  the  appellee  in  endeavoring  to  plant,  mature 
and  harvest  crops  and  in  disposing  of  his  dying  timber  and 
in  the  care  of  his  tile,  and  they  were  all  properly  refused 
because  there  was  no  evidence  upon  which  to  base  them. 
Nothing  was  shown  which  the  appellee  did  or  omitted  to 
do  which  could  have  affected  the  damages.  If  there  had 
been  any  such  thing,  the  burden  was  upon  the  appellant  to 
show  it. 

Witnesses  were  permitted  to  testify  to  the  crops  pro- 
duced before  1900  and  those  produced  in  1907  and  subse- 
quent years,  and  the  jury  were  instructed  that  the  appel- 
lee was  entitled  to  recover  for  damages  sustained  during 
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the  five  years  preceding  the  commencement  of  the  suit  by 
reason  of  the  increased  height  of  the  water  in  those  years 
over  the  height  before  1900,  caused  by  the  flow  of  the 
water  into  the  river  from  the  canal.  This  was  error.  It 
is  undisputed  that  the  conditions  under  which  the  land  was 
farmed  were  different  in  1900,  and  afterward,  from  what 
they  were  before.  The  damages  recoverable,  if  any,  were 
such  as  were  brought  about  by  the  act  of  the  appellant  in 
1909  and  subsequent  years,  and  must  be  measured  by  a 
comparison  with  the  changed  conditions  existing  after  1900 
and  before  1909  and  not  with  those  existing  before  1900. 
Unless  the  amount  of  water  let  into  the  river  from  the 
canal  was  greater  in  the  five  years  immediately  preceding 
the  filing  of  the  amended  declaration  than  the  amount  au- 
thorized to  be  let  in  immediately  before  that  time,  there 
can  be  no  recovery. 

Instruction  No.  8  given  at  the  request  of  the  plaintiff 
was  as  follows : 

"You  are  instructed  that  an  arrangement  whereby  the 
use  of  land  is  granted  to  another  for  cropping  purposes 
during  the  cropping  season,  only,  and  which  confers  a  right 
to  plant,  cultivate  and  harvest  a  crop  during  said  cropping 
season,  and  by  which  the  parties  retain  joint  possession  and 
control  of  said  land  during  said  cropping  season,  is  not  a 
lease  but  a  cropping  agreement;  and  if  you  find,  from  a 
preponderance  of  the  evidence,  that  such  was  the  arrange- 
ment as  to  certain  lands  herein  and  that  plaintiff  was  to 
receive  as  compensation  for  the  use  of  such  land  during 
the  cropping  season  a  share  of  the  crop  raised,  then  you 
are  instructed  that  plaintiff  and  said  party  so  cropping  said 
land  were  joint  owners  of  the  crops  upon  said  lands  ac- 
cording to  their  respective  interests  as  fixed  by  said  agree- 
ment." 

Where  one  leases  land  to  another  for  the  purpose  of 
raising  a  single  crop,  of  whicli  the  land  owner  is  to  have 
one  part  for  his  rent  and  the  cultivator  the  remaining  part 
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for  his  pay,  the  question  whether  the  relation  of  landlord 
and  tenant  exists  or  the  two  are  tenants  in  common  de- 
pends on  the  intention  of  the  parties,  which  is  usually  to 
be  inferred  from  the  circumstances,  of  which  the  possession 
is,  in  general,  determining.  Where  it  is  doubtful  whether 
the  possession  and  control  are  exclusive  in  the  tenant  or 
joint  in  the  owner  and  cultivator,  and  whether  the  right 
of  entry  continues  for  the  year  or  only  until  the  crop  is 
removed,  the  inclination  is  to  find  in  favor  of  the  latter 
conclusion.  (Alwood  v.  Ruckman,  21  111.  200.)  It  was 
not  error  to  give  this  instruction. 

Other  instructions  are  objected  to,  but  as  the  questions 
in  regard  to  them  will  no  doubt  be  avoided  on  another  trial 
it  is  not  necessary  to  consider  them. 

The  appellee  introduced  in  evidence,  over  the  appellant's 
objection,  one  page  of  a  document  entitled  "The  Illinois 
River ;  Physical  Relations  and  the  Removal  of  the  Naviga- 
tion Dams,  with  Supplement,"  etc.,  prepared  by  the  con- 
sulting engineer  of  the  appellant  by  the  instruction  of  its 
president.  This  page  purported  to  be  a  flow  record  of  the 
main  channel  of  the  sanitary  district,  and  was  compiled  by 
a  civil  engineer,  who  testified  that  it  represented  the  result 
of  his  Compilation.  The  document  was  printed,  paid  for 
and  published  by  the  board  of  trustees  of  the  appellant.  It 
was  objected  to  because  the  foundation  for  its  introduction 
as  an  official  document  was  not  laid,  but  we  regard  the 
foundation  as  sufficient.  It  is  also  objected  to  because  con- 
tradictory of  a  stipulation  as  to  the  facts  which  was  intro- 
duced in  evidence,  but  the  contradiction  is  not  apparent  and 
counsel  have  not  indicated  where  in  the  abstract  it  appears. 

It  is  contended  that  the  court  erred  in  allowing  attor- 
neys' fees  to  the  appellee.  It  is  insisted  that  the  notice 
given  the  appellant  was  indefinite  and  insufficient.  The 
only  requirements  of  the  statute  in  regard  to  the  notice 
are,  that  it  shall  state  the  amount  of  the  damages  claimed, 
the  cause  of  the  damages  and  that  the  plaintiff  intends  to 
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sue  for  them.  The  notice  served  by  the  appellee  complied 
with  these  requirements.  It  was  served  on  June  30,  191 1, 
while  suit  was  not  begun  until  March  12,  1912.  The  at- 
torneys' fees  to  be  recovered  cannot  be  increased  by  rea- 
son of  injuries  occurring  in  the  interim.  It  was  decided 
in  Jones  v.  Satdtary  District  of  Chicago,  252  111.  591,  that 
attorneys'  fees  may  be  recovered  in  a  case  of  this  kind. 
The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Cart  WRIGHT  and  Carter,  JJ.,  dissenting: 
The  foregoing  opinion  correctly  states  the  law  govern- 
ing the  application  of  the  Statute  of  Limitations  to  the  case, 
as  follows :  "It  is  true  that  all  the  damages  resulting  from 
the  construction  of  the  canal  and  its  operation  as  then  au- 
thorized must  be  recovered  in  one  suit,  and  it  was  the  duty 
of  the  appellee  to  bring  that  suit  within  five  years  of  the 
completion  of  the  work  and  putting  it  in  operation."  {Vette 
V.  Sanitary  District,  260  111.  432 ;  Shaw  v.  Sanitary  Dis- 
trict, 267  id.  216;  Suehr  v.  Sanitary  District,  242  id.  496; 
Miller  v.  Sanitary  District,  242  id.  321.)  When  the  work 
was  completed  and  put  in  operation  the  law  authorized  and 
required  a  continuous  flow  of  water,  based  on  population, 
until  the  full  capacity  of  the  channel  should  be  reached, — 
600,000  cubic  feet  of  water  per  minute.  For  the  damage  to 
the  market  value  of  the  lands  of  appellee  that  would  be 
caused  by  such  use  of  the  channel  for  all  time  to  come  he 
could  have  recovered  in  a  single  action.  There  was  no  is- 
sue or  claim  concerning  any  increased  flow  of  water,  except 
what  was  due  to  the  natural  increase  in  population,  author- 
ized and  required  by  the  statute,  and  therefore  the  further 
statement  that  a  cause  of  action  would  arise  for  damages 
occasioned  by  an  increased  flow  of  water  due  to  subsequent 
events  is  not  correct.  There  was  no  subsequent  event  in  the 
sense  that  any  injury  was  done  to  the  lands  not  authorized 
by  law  when  the  channel  was  opened  for  use. 
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The  People  ex  rel.  Fred  A.  Eisele,  County  Collector,  Ap- 
pellee, vs.  The  Toledo,  St.  Louis  and  Western  Rail- 
road Company,  Appellant. 

Opinion  filed  December  lo,  1915. 

1.  Taxes — meeting  to  determine  road  tax  rate  is  essential.  The 
meeting  of  highway  commissioners  provided  for  in  section  50  of 
the  Roads  and  Bridges  act  of  191 3  to  fix  the  road  tax  rate  is  es- 
sential to  the  validity  of  the  tax. 

2.  Same — record  of  meetings  of  highway  commissioners  must 
be  kept.  In  view  of  the  various  provisions  of  the  Roads  and 
Bridges  act  of  1913,  particularly  section  121,  it  is  the  duty  of  the 
town  clerk  to  keep  a  record  of  the  meetings  of  highway  commis- 
sioners, notwithstanding  the  act  in  question  omits  the  express  pro- 
vision of  the  former  law  requiring  the  clerk  to  keep  a  record  of 
all  the  official  acts  and  proceedings  of  the  board  in  a  well  bound 
book  provided  for  such  purpose;  and  such  being  the  case,  the 
action  of  the  commissioners  can  be  shown  only  by  the  record. 

CooKE,  J.,  dissenting. 

Appeal  from  the  County  Court  of  Madison  county; 
the  Hon.  J.  E.  Hillskotter,  Judge,  presiding. 

C.  E.  Pope,  and  H.  F.  Driemeyer,  (Charles  A. 
ScHMETTAU,  of  counsel,)  for  appellant. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

The  Toledo,  St.  Louis  and  Western  Railroad  Company 
filed  objections  to  the  application  of  the  collector  of  Madi- 
son county  for  a  judgment  and  order  of  sale  of  its  property 
for  taxes.  The  court  overruled  the  objections,  and  the  rail- 
road company  has  appealed  from  the  judgment. 

The  taxes  involved  were  the  road  and  bridge  taxes 
of  the  towns  of  CoUinsville,  New  Douglas,  Alhambra  and 
Hamel.  The  objections  were  that  the  highway  commission- 
ers in  those  towns  did  not  hold  a  regular  semi-annual  meet- 
ing between  the  first  Tuesday  in  August  and  the  first  Tues- 
day in  September  for  the  purpose  of  determining  the  tax 
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rate  to  be  certified  by  them  to  the  county  board.  These 
were  valid  objections,  which,  if  sustained  by  the  evidence, 
would  prevent  judgment  for  the  taxes.  (People  v.  Toledo, 
St.  Lotus  and  Western  Railroad  Co,  266  III.  112;  People 
V.  Toledo,  St,  Louis  and  Western  Railroad  Co,  267  id. 
142.)  The  records  of  the  highway  commissioners  in  none 
of  these  townships  showed  any  meeting  of  the  commission- 
ers between  the  first  Tuesday  in  August  and  the  first  Tues- 
day in  September  at  which  any  action  was  taken  in  regard 
to  the  road  and  bridge  tax.  The  appellant  contends  that  a 
record  of  the  proceedings  by  the  commissioners  was  re- 
quired to  be  kept,  and  that  the  failure  of  the  record  to 
show  the  meeting  required  by  law  is  proof  that  no  such 
meeting  was  held.  If  the  commissioners  were  required  to 
keep  a  record  of  their  proceedings  there  is  no  doubt  that 
their  action  could  be  proved  by  the  record  alone,  and  the 
failure  of  the  record  to  show  any  action  would  be  evidence 
that  no  such  action  was  had.  {People  v.  Madison  County, 
125  111.  334;  City  of  Belleville  v.  Miller,  257  id.  244.) 
The  case,  therefore,  turns  upon  the  question  whether  a  rec- 
ord was  required  to  be  kept  of  the  proceedings  of  the  high- 
way commissioners. 

Prior  to  1913  the  Road  and  Bridge  law  provided  that 
the  town  clerk  should  be  ex-officio  clerk  of  the  board  of 
highway  commissioners,  and  should  keep  a  record  of  all 
the  official  acts  and  proceedings  of  the  board  in  a  well- 
bound  book  to  be  provided  for  that  purpose.  In  the  re- 
vision of  the  Road  and  Bridge  law  in  191 3  the  provision 
expressly  requiring  the  clerk  to  keep  a  record  of  all  the 
official  acts  and  proceedings  of  the  board  was  omitted, 
though  it  was  still  provided  that  the  town  clerk  should  act 
as  the  clerk  of  the  board  of  highway  commissioners  of  his 
town.  (Kurd's  Stat.  1913,  sec.  42,  p.  2123.)  By  sec- 
tion 51  it  was  enacted  that  the  clerk  should  have  the  cus- 
tody of  all  records,  books  and  papers  of  the  town  or  road 
district  and  should  file  all  certificates  or  oaths  and  other 
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papers  required  by  law  to  be  filed  in  his  office.     Among 
other  things  he  is  required  to  record  in  the  book  of  records 
of  his  district  all  orders  and  directions  of  the  highway  com- 
missioners required  by  law  to  be  kept  and  as  thereinafter 
provided  for.     Section  80  provides  for  the  filing  and  re- 
cording by  the  town  clerk  of  all  agreements  for  or  releases 
of  damages  in  the  establishment,  alteration,  widening  or  va- 
cating of  roads.    Sections  92  and  99  provide  for  recording 
final  orders  with  reference  to  the  establishment  of  roads. 
Section  121  is  as  follows:    "The  commissioners  shall  keep 
a  full  and  accurate  record  of  all  their  proceedings  under 
this  act,  and  shall,  upon  the  completion  of  the  road,  file 
with  the  town  or  district  clerk  all  records,  papers,  plans, 
plats,  estimates,  specifications  and  contracts,  and  shall  make 
a  full  report  to,  and  settlement  with  the  board  of  town  au- 
ditors or  district  clerk  as  provided  in  section  50  of  this 
act.     If  the  commissioners  fail  to  make  such  settlement, 
the  supervisor  or  board  of  county  commissioners  shall  cause 
an  action  to  be  instituted  against  them  in  the  corporate  name 
of  the  township  or  road  district  to  enforce  such  settlement." 
In  our  judgment  the  duty  of  the  clerk  to  keep  a  record 
of  the  proceedings  of  the  commissioners  is  not  any  less 
exteri^ive  than  it  was  under  the  former  act.    The  language 
of  section  121  is  positive  and  unequivocal.    Unless  limited 
by  construction  there  can  be  no  doubt  of  its  requirement 
that  the  commissioners  shall  keep  a  full  and  accurate  record 
of  all  their  proceedings.     This  section  was  a  part  of  the 
act  to  authorize  the  construction  and  maintenance  of  gravel, 
rock,  macadam  or  other  hard  roads,  (Kurd's  Stat.  191 1, 
p.  2038,)  which,  with  some  modifications,  was  inserted  in 
the  Road  and  Bridge  law  of  191 3  as  subdivision  8  of  arti- 
cle 6,  under  the  head  of  "Gravel,  rock  and  macadam  hard 
roads."     Article  6  deals  with  the  general  subject  of  the 
town  and  district  organization  and  administration  for  high- 
way purposes,  and  is  the  portion  of  the  act  which  provides 
for  the  election  of  highway  commissioners,  defines  their 
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duties  and  powers  and  provides  for  their  organization  and 
method  of  performing  their  duties.  We  see  no  reason  why 
the  requirement  for  the  keeping  of  records  should  be  lim- 
ited by  construction  because  of  the  part  of  the  act  in  which 
the  requirement  appears.  The  subdivision  in  which  sec- 
tion 121  appears  is  dealing  with  the  particular  subject  of 
hard  roads,  but  the  language  used  is  general  and  refers  in 
express  terms  to  all  proceedings  under  the  act.  We  cannot 
assume  that  there  was  any  inadvertence  in  the  use  of  this 
language.  It  might  be  thought  that  this  provision  would 
be  found  more  logically  and  naturally  in  some  other  part  of 
the  act  bearing  particular  reference  to  the  general  powers 
and  duties  of  the  commissioners  or  of  the  clerk.  It  cannot, 
however,  be  held  ineffective,  nor  can  its  meaning  be  limited, 
because  of  the  incongruity  of  the  connection  in  which  it  ap- 
pears, unless  some  reason  appears  requiring  the  clause  to 
be  given  an  interpretation  different  from  its  natural  mean- 
ing. The  character  of  the  proceedings  of  the  highway  com- 
missioners is  such  that  records  of  them  would  naturally  be 
required.  For  many  years  such  records  have  been  expressly 
required  by  statute.  The  act  under  consideration  expressly 
requires  the  keeping  of  such  records,  and  unless  something 
in  the  act  itself  clearly  requires  the  general  terms  in  which 
this  requirement  is  expressed  to  be  restricted,  or  indicates 
an  intention  to  change  the  law  in  this  respect,  it  must 
be  held  that  the  legislature  intended  that  a  record  should 
be  kept  of  all  proceedings  of  the  highway  commissioners. 
The  board  of  highway  commissioners  is  a  quasi  municipal 
corporation.  It  is  vested  with  important  powers  and  has 
imposed  upon  it  important  duties.  Commissioners  of  high- 
ways, in  the  aggregate,  expend  vast  amounts  of  the  public 
money.  They  levy  large  sums  for  public  purposes.  The 
construction  and  maintenance  of  public  highways  and 
bridges  and  the  expenditure  of  money  for  those  purposes 
are  in  their  hands.  They  must  act  in  their  corporate  capac- 
ity by  votes  taken  at  meetings  at  which  the  individual  corn- 
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missioners  act  in  their  official  capacity.  Even  if  the  act  did 
not,  in  terms,  require  that  the  board  should  keep  a  record 
of  its  proceedings,  yet  the  nature  of  the  duties  of  the  com- 
missioners makes  it  important  that  such  a  record  should  be 
kept.  Only  by  this  means  could  there  be  any  certainty  or 
permanency  about  their  action.  If  the  levy  of  taxes,  the 
laying  out  and  establishing  of  roads,  the  settlement  of  dam- 
ages, the  calling  of  elections,  the  issuing  of  bonds  and  other 
action  of  the  commissioners  were  left  to  be  determined  by 
the  uncertain  memories  of  the  participants  in  those  transac- 
tions, weeks  or  months  or  years  after  they  occurred,  there 
would  be  no  stability  in  such  matters.  These  ought  to  be 
preserved  by  a  permanent  record,  and  we  hold  that  under 
the  Road  and  Bridge  act  as  it  now  exists  the  commission- 
ers of  highways  are  required  to  keep  a  record  of  their 
proceedings.  This  disposes  of  the  case.  There  was  no  rec- 
ord of  a  meeting  of  the  commissioners  at  which  the  rate 
to  be  certified  to  the  county  board  was  determined,  and  the 
objection  of  the  appellant  should  have  been  sustained. 

The  judgment  will  be  reversed  and  the  cause  remanded, 
with  directions  to  the  county  court  to  sustain  the  objection. 
Reversed  and  remanded,  tvith  directions. 

Mr.  Justice  Cooke,  dissenting  : 

I  am  of  the  opinion  that  the  present  Road  and  Bridge 
act  nowhere  requires  the  clerk  to  keep  a  record  of  all  the 
official  acts  and  proceedings  of  the  commissioners  of  high- 
ways, and  that  in  the  absence  of  such  statutory  requirement, 
under  the  authority  of  Town  of  Old  Town  v.  Dooley,  8i 
III.  255,  the  commissioners  are  not  required  to  keep  a  rec- 
ord of  their  acts  and  the  proceedings  of  the  commissioners 
may  be  proved  by  parol. 
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The  PeopIvE  ex  reL  Henry  Stuckart,  County  Collector, 
Appellee,  vs.  The  Chicago,  Lake  Shore  and  East- 
ern RaiIvWAy  Company,  Appellant. — Sanie  Appellee 
vs.  The  Kensington  and  Eastern  Railroad  Com- 
pany, Appellant. — Same  Appellee  vs.  The  North- 
western Elevated  Railroad  Company,  Appellant. 

Opinion  Hied  December  lo,  1915. 

1.  Taxes — amount  needed  to  pay  judgments  must  he  included 
in  the  $1,20  rate  for  corporate  purposes.  Section  i  of  article  8  of 
the  Cities  and  Villages  act  fixes  the  limitation  of  $1.20  on  each 
$100  of  taxable  property  for  all  taxes  levied  by  a  city  in  any  one 
year,  exclusive  of  the  amount  levied  for  bonded  indebtedness  and 
interest  thereon;  and  this  does  not  authorize  the  exclusion  of  the 
amount  necessary  to  pay  judgments  not  rendered  for  bonded  in- 
debtedness or  interest  thereon,  notwithstanding  the  provision  of 
the  Revenue  act  for  scaling  taxes. 

2.  Same — amounts  required  for  other  purposes  must  he  reduced, 
if  necessary,  to  pay  judgments.  If  the  amount  required  by  a  city 
in  any  one  year,  including  the  amount  needed  to  pay  judgments 
not  for  bonded  indebtedness  or  interest  thereon,  exceeds  what  will 
be  produced  by  the  rate  of  $1.20  on  each  $100  of  taxable  property, 
exclusive  of  bonded  indebtedness  and  interest,  the  provision  of  the 
Revenue  act  that  no  reduction  of  any  tax  levy  shall  diminish  the 
amount  levied  pursuant  to  any  mandate  or  judgment  of  the  court, 
requires  that  the  amounts  required  for  other  purposes  shall  be  re- 
duced accordingly. 

3.  Same — the  tax  for  mothers'  pension  fund  is  not  exclusive  of 
limitation  for  county  taxes.  The  tax  for  mothers'  pension  fund  is 
a  tax  for  ordinary  county  purposes,  which,  though  it  is  not  subject 
to  the  scaling  process,  must  be  considered  when  taxes  for  other 
county  purposes  are  being  scaled  to  make  the  rate  of  forty  cents, 
and  it  is  improper  to  add  the  rate  per  cent  for  the  mothers*  pen- 
sion fund  to  the  rate  of  forty  cents. 

4.  Same — county  clerk  may  add  rate  to  pay  bonds  and  interest 
to  the  rate  of  forty  cents.  After  the  taxes  for  county  purposes 
have  been  reduced  to  the  rate  of  forty  cents  a  rate  to  pay  bonds 
and  interest  may  be  added,  since  a  county  may  levy  a  tax  to  pay 
bonded  indebtedness  in  addition  to  other  county  taxes,  when  it  can 
do  so  within  the  constitutional  and  statutory  limitation. 

5.  Same — when  addition  by  clerk  of  an  amount  to  cover  loss 
and  cost  of  collection  is  authorized.    The  county  clerk,  in  extend- 
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ing  a  tax  for  the  payment  of  bonds,  may  add  a  reasonable  sum  lor 
loss  and  cost  of  collection  of  that  tax,  even  though  the  county 
board  has  appropriated  a  reasonable  sum  for  loss  and  cost  of  col- 
lection of  general  taxes. 

6.  Same — right  of  the  clerk  to  raise  fractions  to  whole  numbers. 
Under  section  128  of  the  Revenue  act,  authorizing  the  clerk  to  ex- 
tend a  fraction  of  a  cent  as  a  whole  cent,  the  clerk  may  raise  frac- 
tions or  decimals  to  whole  numbers  in  the  aggregate  tax  of  each 
taxing  body,  but  he  is  not  authorized  to  raise  fractions  to  whole 
numbers  as  to  each  separate  item  in  the  levy  of  a  taxing  body. 

7.  Same — statute  requires  record  to  be  kept  of  essential  steps  in 
levying  taxes.  The  statute  requires  that  a  record  be  kept  of  the 
essential  steps  in  levying  a  tax,  and  they  cannot  be  left  to  the  un- 
certain memories  of  clerks  or  officers. 

8.  Same — what  does  not  invalidate  park  tax.  Where  a  park 
lies  in  two  towns,  the  fact  that  the  park  tax  is  not  uniform  in  the 
two  towns  does  not  invalidate  the  tax  in  its  entirety,  nor  to  any 
extent  if  the  tax  is  equitably  distributed  so  as  to  maintain  a  fair 
balance  between  the  two  towns. 

9.  Saiaz— penalties  should  not  be  added  to  taxes  the  treasurer 
refuses  to  accept.  If  a  tax-payer  objects  to  certain  taxes  as  being 
illegal  but  concedes  that  other  taxes  are  valid  and  offers  to  pay  the 
same  but  the  treasurer  refuses  to  accept  the  money,  it  is  error  to 
charge  the  penalty  of  one  per  cent  after  the  first  day  of  May  on 
the  taxes  which  the  tax-payer  endeavored  to  pay. 

Appeal  from  the  County  Court  of  Cook  county;  the 
Hon.  John  H.  Williams,  Judge,  presiding. 

Brundage,  Landon  &  Holt,  Knapp  &  Campbell, 
Royal  B.  Cushing,  and  John  N.  Wheatley,  (Robert 
N.  Holt,  of  counsel,)  for  appellants. 

Maclay  Hoyne,  State's  Attorney,  and  Francis 
O'Shaughnessy,  (Henry  A.  Berger,  P.  J.  Murphy, 
I.  N.  Walker,  and  H.  N.  Bell,  of  counsel,)  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

Upon  the  application  of  the  county  collector  of  Cook 
county  for  judgment  against  lands  and  lots  for  delinquent 
taxes,  the  Chicago,  Lake  Shore  and  Eastern  Railway  Corn- 
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paay,  the  Kensington  and  Eastern  Railroad  Company  and 
the  Northwestern  Elevated  Railroad  Company  filed  objec- 
tions to  various  taxes  levied  upon  their  property.  Some  ob- 
jections were  sustained  and  others  overruled  and  judgments 
were  entered  accordingly,  from  which  the  objectors  ap- 
pealed. It  was  represented  to  this  court  that  the  questions 
of  law  involved  were  identical,  and  the  cases  were  by  order 
of  the  court  consolidated. 

The  county  clerk,  in  reducing  the  levies  under  the  act 
concerning  the  levy  and  extension  of  taxes,  in  force  July  i, 
1901,  as  amended  in  1905,  1909  and  191 3,  took  the  city  of 
West  Hammond  as  the  highest  taxing  district  in  the  county 
to  be  used  as  a  basis  for  scaling  the  taxes.  Counsel  agree 
that  the  question  whether  the  clerk  was  right  or  whether 
the  town  of  North  Chicago  should  have  been  fixed  upon  as 
having  the  highest  aggregate  rate  depends  on  whether  judg- 
ments to  the  amount  of  $3907  against  the  city  of  West 
Hammond,  not  rendered  for  a  bonded  indebtedness  or  in- 
terest thereon,  were  to  be  included  in  the  maximum  rate  of 
$1.20  on  each  $100  of  taxable  property  allowed  to  mtmici- 
palities.  Section  i  of  article  8  of  the  Cities  and  Villages 
act  fixes  that  limitation  for  all  taxes  levied  for  any  one 
year,  exclusive  of  the  amount  levied  for  the  payment  of 
bonded  indebtedness  or  interest  thereon.  All  taxes,  no  mat- 
ter what  their  nature,  purpose  or  form,  except  for  the  pay- 
ment of  bonded  indebtedness  and  interest  thereon,  are  ex- 
pressly brought  within  that  limitation,  and  the  limitation 
cannot  be  avoided  by  permitting  obligations  to  take  the  form 
of  judgments,  which  would  open  an  easy  way  to  evasion  of 
the  limitation.  (Chicago  and  Alton  Railroad  Co.  v.  People, 
177  111.  91.)  The  argument  in  support  of  the  action  of 
the  clerk  is  that  the  act  for  scaling  taxes  has  repealed  the 
limitation.  That  act  provides  that  the  rate  per  cent  of  the 
tax  levy  for  city  or  village  purposes,  exclusive  of  certain 
taxes  but  not  excluding  taxes  levied  to  pay  judgments  not 
for  bonded  indebtedness  or  interest,  in  cities  of  the  popula- 
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tion  of  West  Hammond,  shall  not  be  reduced  below  a  rate 
of  $1.20  on  each  $100  of  assessed  value.  But  there  is  no 
conflict  between  the  two  acts  relating  to  the  judgments  in 
question.  The  General  Assembly  has  established  certain 
limitations  in  the  reduction  of  taxes,  and  in  municipalities 
having  power  to  levy  a  tax  up  to  $1.20  on  each  $100  of 
taxable  property  the  act  provides  that  the  county  clerk,  ex- 
cluding certain  taxes,  shall  not  make  a  reduction  below  that 
rate.  As  to  counties,  the  constitution  and  statute  fix  a  limit 
of  seventy-five  cents  on  each  $100  of  taxable  property  for 
all  purposes  unless  a  higher  rate  is  authorized  by  vote  of 
the  people.  The  General  Assembly  has  not  manifested  any 
different  intention,  but  has  provided  that  after  excluding 
certain  taxes  the  rate  shall  not  go  below  forty  cents,  which 
does  not  conflict  in  any  way  with  the  limitation  of  a  maxi- 
mum rate  for  all  purposes.  The  court  erred  in  taking  the 
city  of  West  Hammond  as  the  highest  taxing  district  in  the 
county  and  should  have  taken  the  town  of  North  Chicago. 

The  same  question  is  involved  in  other  features  of  the 
cases,  which  may  best  be  disposed  of  here. 

The  court  overruled  objections  to  portions  of  the  tax  of 
the  city  of  West  Hammond,  the  village  of  Burnham  and  the 
city  of  Chicago  Heights  that  the  clerk  erroneously  failed 
to  include  judgments  against  those  municipalities,  not  for 
bonded  indebtedness  or  interest  thereon,  within  the  maxi- 
mum rate  of  $1.20  on  each  $100  of  taxable  property,  and 
this  was  error  for  the  reason  we  have  given.  The  act  in 
question  provides  that  no  reduction  of  any  tax  levy  shall 
diminish  the  amount  levied  pursuant  to  the  mandate  or 
judgment  of  any  court  of  record,  and  to  that  end  every 
taxing  body  shall  certify  to  the  county  clerk  the  amount 
required  for  any  such  purpose,  but  when  the  limit  of  tax 
for  every  purpose  except  the  payment  of  bonded  indebted- 
ness and  interest  has  been  reached,  it  cannot  be  exceeded  to 
pay  judgments  not  rendered  for  bonded  indebtedness  or  in- 
terest thereon.    As  was  said  in  the  case  of  People  v.  Lake 
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Erie  and  Western  Railroad  Co,  167  111.  283,  if  a  municipal- 
ity needs  a  sum  to  pay  some  obligation,  the  only  way  to 
get  it  would  be  to  decrease  the  amount  asked  for  other  pur- 
poses, so  as  to  bring  the  aggregate  within  the  legal  limit. 

The  county  clerk,  after  scaling  the  county  taxes  below 
forty  cents  on  each  $100  taxable  property,  restored  it  to 
forty  cents  before  adding  the  rate  per  cent  for  mothers' 
pension  fund.  The  act  provides  that  in  reducing  the  tax 
levies  the  rate  per  cent  for  county  purposes  in  counties  hav- 
ing the  population  of  Cook  county  shall  not  be  reduced  be- 
low the  rate  of  forty  cents.  The  tax  for  mothers'  pension 
fund  is^a  tax  for  an  ordinary  county  purpose  in  exactly  the 
same  class  as  assistance  of  needy  persons  and  is  to  be  ad- 
ministered by  county  officers,  and  is  within  the  terms  of 
the  act  as  a  county  purpose.  That  tax  is  not  exclusive  of 
the  limitation  of  county  taxes  although  it  is  not  to  be  re- 
duced in  the  scaling  process.  {People  v.  Cairo,  Vincennes 
and  Chicago  Railway  Co,  266  111.  557.)  The  tax  being  for 
an  ordinary  county  purpose  should  have  been  included  by 
the  clerk  in  raising  the  rate  to  forty  cents. 

The  county  clerk,  after  restoring  the  county  rate  to  forty 
cents,  added  a  rate  to  pay  Ijonds  and  interest,  and  it  is  con- 
tended that  this  was  wrong,  because  the  words  "county  pur- 
poses" include  taxes  to  pay  bonds,  which  is  within  the  forty 
cent  limit.  In  the  case  of  People  v.  Illinois  Central  Railroad 
Co,  260  111.  603,  where  the  total  tax  was  within  the  seventy- 
five  cent  limitation,  the  court  construed  the  proviso  to  sec- 
tion 2  of  the  act  as  authorizing  taxing  bodies  to  levy  a 
tax  to  pay  bonded  indebtedness  and  judgments,  in  addition 
to  other  county  taxes,  when  they  can  do  so  within  the  con- 
stitutional and  statutory  limitation.  Taxes  to  pay  bonds 
and  judgments  were  placed  in  the  same  class,  and  the  action 
of  the  clerk  being  right,  the  court  did  not  err  in  adding  the 
tax  for  the  payment  of  bonds  in  addition  to  the  rate  of 
forty  cents. 

S70  -  81 
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The  county  board  appropriated  $325,000  for  loss  and 
cost  of  collection  of  the  taxes  levied  for  general  county 
purposes,  and  the  clerk,  in  extending  a  tax  for  the  payment 
of  bonds,  added  a  sum  for  loss  and  cost  of  collection  of 
that  tax.  A  taxing  body  has  authority  to  add  a-  reasonable 
sum  for  loss  and  cost  of  collection  so  that  the  tax  will  pro- 
duce the  net  amount  of  money  required,  (Village  of  Hyde 
Park  V.  Ingalls,  87  111.  11,)  and  the  county  clerk  has  like 
authority  to  add  a  reasonable  amount  for  that  purpose. 
(Chicago  and  Alton  Railroad  Co.  v.  Baldridge,  177  111.  229; 
Baltimore  and  Ohio  Southwestern  Railroad  Co.  v.  People, 
200  id.  541.)  Both  cannot  add  a  sum  for  the  same  pur- 
pose. It  appears  that  the  additions  in  this  case  -were  for 
different  purposes.  The  action  of  the  clerk  was  authorized 
by  law. 

There  was  an  objection  to  the  raising,  by  the  clerk,  of 
fractions  or  decimals  to  whole  numbers.  Section  128  of  the 
Revenue  act  authorizes  the  clerk  to  extend  a  fraction  of  a 
cent  as  a  whole  cent,  and  the  clerk  in  this  case  raised  frac- 
tions to  whole  numbers  as  to  each  separate  item  contained 
in  the  levy  of  a  taxing  body.  The  court  sustained  an  ob- 
jection to  that  method,  but  held  it  proper  to  raise  fractions 
or  decimals  to  whole  numbers  in  the  aggregate  tax  of  each 
taxing  body.  Raising  fractions  to  whole  numbers  results  in 
an  increase  of  taxes,  but  the  court  adopted  the  only  practical 
method,  and  it  was  authorized  by  the  decision  in  St.  Louis, 
Alton  and  Terre  Haute  Railroad  Co.  v.  People,  224  111.  155. 
An  increase  of  separate  items  would  produce  unjust  and 
absurd  results,  as  in  the  case  of  a  small  item  it  would  pro- 
duce many  times  the  total  amount  required,  but  it  would  be 
impossible  to  apportion  the  slight  increase  of  the  aggregate 
taxes  among  the  different  taxing  bo<:lies.  It  is  said  in  ar- 
gument that  decimal  rates  were  raised  to  whole  numbers  in 
the  separate  taxes  of  the  South  Park  board  and  the  Lin- 
coln Park  board,  and  if  that  is  so  it  was  not  justified. 
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Objections  to  the  road  and  bridge  tax  in  the  towns  of 
New  Trier  and  Thornton  were  overruled.  The  record  in 
each  town  did  not  show  that  there  was  any  meeting  of  the 
commissioners  of  highways  at  which  the  rate  to  be  levied 
for  road  and  bridge  purposes,  including  road  and  ditch 
damages,  was  determined.  There  is  high  authority  for  a 
rule  of  law  that  such  a  thing  as  a  parol  levy  of  taxes  is  not 
legally  possible  under  the  laws,  but  every  essential  proceed- 
ing in  the  course  of  a  levy  of  taxes  must  appear  in  some 
written  and  permanent  form  in  the  records  of  the  bodies 
authorized  to  act  upon  them.  (Cooley  on  Taxation,  247; 
Moser  v.  White,  29  Mich.  59. )  Our  statute  does  not  au- 
thorize a  levy  to  be  determined  by  the  uncertain  memories 
of  commissioners  or  clerks  but  requires  that  a  record  of  the 
essential  steps  shall  be  made.  People  v.  Toledo,  St.  Louis 
and  Western  Railroad  Co,  {ante,  p.  472.) 

Objection  was  interposed  to  the  Lincoln  Park  tax  on 
the  ground  that  it  was  not  uniform  in  the  two  townships  in 
which  the  park  is  situated.  The  park  lies  in  the  two  towns 
of  North  Chicago  and  Lake  View.  The  property  valuation 
in  North  Chicago  is  somewhat  less  than  the  valuation  in 
Lake  View  and  the  tax  rate  higher  in  North  Chicago  than 
Lake  View.  It  is  the  duty  of  the  park  commissioners  to 
make  and  certify  to  the  supervisors  of  the  two  towns  an 
estimate  of  the  amount  of  money  required  by  them,  and 
the  supervisors  are  to  examine  the  returns  of  the  assessors, 
ascertain  the  amount  of  taxable  property  in  each  town  and 
fix  the  amount  of  tax  necessary,  making  the  same  so  that 
there  shall  be  uniformity  with  respect  to  persons  and  prop- 
erty. The  park  originally  was  mainly  in  the  town  of  North 
Chicago,  and  the  supervisors  attempted  to  equalize  the  bur- 
den of  taxation  in  view  of  past  contributions  of  the  two 
towns  when  the  smaller  portion  was  in  Lake  View.  If 
there  was  an  illegal  disproportion  in  the  rates  between  the 
two  towns  that  fact  would  not  invalidate  the  entire  tax  and 
a  tax-payer  in  North  Chicago  would  only  be  entitled  to  an 
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abatement  of  the  excess  in  that  town,  but  we  are  of  the 
opinion  that  inasmuch  as  the  tax  was  equitably  distributed, 
so  as  to  maintain  a  fair  balance  between  the  two  towns, 
the  court  was  justified  in  overruling  the  objection. 

The  last  objection  is  that  the  court  imposed  penalties 
for  the  non-payment  of  the  whole  amount  of  taxes,  part  of 
which  was  tendered  to  the  treasurer,  who  refused  to  receive 
the  same.  The  statutory  provision  for  the  addition  of  one 
per  cent  per  month  after  the  first  day  of  May  in  cases  where 
the  taxes  are  not  paid  is  a  penalty  for  non-payment  when 
due.  (People  v.  Peacock,  98  111.  172.)  The  objectors  con- 
ceded certain  amounts  to  be  due  and  offered  payment  of  the 
same  to  the  treasurer,  withholding  only  enough  to  cover  the 
amount  claimed  to  be  illegal,  but  the  treasurer  refused,  and 
at  the  hearing  still  refused,  to  receive  anything  less  than  the 
whole  amount  of  the  taxes.  Counsel  for  the  collector  say 
that  he  was  not  required  to  receive  anything  less  than  the 
whole,  but  on  what  ground  we  are  unable  to  understand, 
since  the  receipt  of  a  part  would  not  have  been  an  admis- 
sion that  no  more  was  due.  The  penalty  is  for  taxes  due 
and  unpaid,  and  the  tax-payer  having  a  right  to  object  to 
part  of  the  taxes  as  illegal  could  have  no  remedy  before 
the  first  day  of  May  but  must  wait  until  the  collector  ap- 
plies for  judgment,  when  he  may  file  his  objections  and 
have  his  day  in  court.  Judgment  can  only  be  rendered  for 
the  amount  shown  to  be  legally  due,  and  if  an  objection  to 
a  part  of  a  tax  is  overruled,  the  penalty  is  properly  added 
to  that  part  which  is  found  to  be  due  and  unpaid.  It  was 
error  to  add  penalties  to  the  sums  of  money  which  were 
offered  to  the  treasurer  and  which  he  refused  to  receive. 

The  judgments  are  reversed  and  the  causes  are  re- 
manded, with  directions  to  enter  judgments  in  accordance 
with  the  views  expressed  in  this  opinion. 

Reversed  and  remanded,  with  directions. 
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Thk  P^ple  ex  rel,  M.  T.  Kiggins,  County  Collector,  Ap- 
pellant, vs.  The  Illinois  Central  Railroad  Com- 
pany, Appellee. 

Opinion  filed  December  22,  1915, 

1.  Taxes — when  a  clerical  error  in  objection  to  taxes  will  not 
render  objection  invalid.  Naming  the  month  of  April  instead  of 
the  month  of  August  in  an  objection  shown  by  its  language  to  be 
based  on  the  ground  that  the  commissioners  of  highways  did  not 
hold  a  meeting  between  the  first  Tuesday  in  August  and  the  first 
Tuesday  in  September,  as  required  by  statute,  is  a  clerical  error 
and  will  not  render  the  objection  invalid. 

2.  Same — the  statute  requires  two  meetings  of  commissioners  of 
highways.  Section  50  of  the  Roads  and  Bridges  act  of  191 3  re- 
quires a  meeting  of  the  highway  commissioners  to  determine  the 
rate  per  cent  of  the  road  and  bridge  tax,  and  section  56  requires 
another  meeting  to  ascertain  and  certify  the  amount  of  the  tax. 
{People  V.  Cincinnati,  Indianapolis  and  Western  Railway  Co.  213 
111-  503,  distinguished.) 

3.  Same — when  certificate  of  amount  of  road  and  bridge  tax  is 
sufficient.  Section  56  of  the  Roads  and  Bridges  act  requires  that 
the  commissioners  shall  certify  the  amount  necessary  to  be  raised 
by  taxation  for  road  and  bridge  purposes,  and  such  certificate  need 
not  state  when  or  how  that  amount  was  ascertained. 

4.  Same — when  objection  must  be  to  record  of  the  commission- 
ers and  not  to  the  certificate.  One  objecting  to  taxes  is  limited  in 
his  evidence  to  the  objection  filed,  and  where  an  objection  is  merely 
to  the  certificate  of  the  highway  commissioners  for  the  road  and 
bridge  tax  it  cannot  be  argued,  in  support  of  such  objection,  that 
the  record  of  the  commissioners  does  not  show  that  the  amount  to 
be  levied  was  ascertained  at  the  meeting  of  the  commissioners. 

CooKE,  J.,  dissenting. 

Appeal  from  the  County  Court  of  Montgomery  county ; 
the  Hon.  T.  J.  McDavid,  Judge,  presiding. 

J.  Earl  Major,  State's  Attorney,  for  appellant. 

D.  R.  Kinder,  (John  G.  Drennan,  of  counsel,)  for 
appellee. 
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Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

The  county  court  of  Montgomery  county  sustained  the 
objections  of  the  Illinois  Central  Railroad  Company  and  en- 
tered judgment  in  its  favor  on  the  application  of  the  county 
collector  for  judgment  and  order  of  sale  of  its  property  for 
road  and  bridge  taxes  for  the  year  1914  in  the  towns  of 
Pitman  and  Bois  D'Arc,  in  Montgomery  coimty. 

The  objections,  so  far  as  the  town  of  Pitman  was  con- 
cerned, were  as  follows :  "That  the  commissioners  of  high- 
ways of  said  town  of  Pitman  did  not  hold  a  regular  semi- 
annual meeting  between  the  first  Tuesday  in  April  and  the 
first  Tuesday  in  September,  19 14,  as  provided  by  section  50 
of  the  Road  and  Bridge  law  of  this  State,  for  the  purpose 
of  determining  the  tax  rate  to  be  certified;  also,  the  cer- 
tificate from  which  this  tax  is  extended  simply  states  that 
the  commissioners  have  determined  that  a  certain  amount 
is  necessary  to  be  raised  by  taxation  for  road  and  bridge 
purposes,  and  does  not  state  that  the  amount  necessary  to 
be  raised  was  determined  and  certified  at  a  regular  meeting 
held  on  the  first  Tuesday  in  September,  19 14,  as  provided 
by  section  56  of  the  Road  and  Bridge  law  aforesaid.  For 
the  foregoing  reasons  the  whole  of  said  tax  so  extended 
was  void."  The  objections  as  to  the  road  and  bridge  tax 
for  the  town  of  Bois  D'Arc  were  the  same  as  those  in  the 
town  of  Pitman. 

The  appellant  argues  that  the  mistake  in  the  objection 
in  naming  the  month  of  "April"  instead  of  the  month  of 
"August"  renders  the  objection  invalid.  It  is  apparent  that 
the  use  of  the  word  "April"  is  a  clerical  error,  for  the 
words  of  the  objection  identify  the  meeting  as  being  that 
provided  for  by  section  50  of  the  Road  and  Bridge  law, 
which  meeting  is  required  to  be  held  between  the  first 
Tuesday  in  August  and  the  first  Tuesday  in  September. 
The  record  of  the  commissioners  of  highways  of  the  town 
of  Pitman  shows  that  at  a  meeting  held  on  August  26 
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the  following  proceedings  were  had :  "The  sum  of  $3500 
was  decided  upon  for  the  following  year  for  use  in  road 
and  bridge  construction  and  repair,  as  per  section  50  Road 
and  Bridge  law  in  force  July  i,  1913."  After  this  record 
is  written  the  following:  "Take  notice  that  the  tax  rate 
was  placed  at  37%. — ^Jerome  Vignos,  Town  Clerk."  The 
town  clerk  testified  that  the  commissioners  tried  to  fix  the 
per  cent  but  did  not  know  the  equalized  value  of  the  town- 
ship; that  they  fixed  the  gross  amount  at  $3500  imd  that* 
he  wrote  in  the  rate  per  cent  the  next  day.  The  statute 
requires  two  meetings,  at  one  of  which,  provided  for  in 
section  50,  the  commissioners  shall  determine  the  rate  per 
cent  to  be  certified  by  them  to  their  respective  county 
boards.  At  the  second  meeting,  provided  for  in  section  56, 
the  commissioners  are  required  to  certify  to  the  board  of 
supervisors  the  amount  necessary  to  be  raised  by  taxation. 
The  appellant  relies  on  the  case  of  People  v.  Cincinnati, 
Indianapolis  and  Western  Railway  Co.  213  111.  503,  where 
the  board  fixed  the  rate  per  cent  instead  of  the  aggregate 
amoimt,  as  required  by  the  statute.  The  court  said :  "This 
is  doubtless  the  plain  reading  of  the  statute;  but  the  ef- 
fect of  the  resolution  is  to  indirectly  fix  the  amount,  and 
on  the  principle  that  that  is  certain  which  may  be  made  so, 
we  are  of  the  opinion  that  the  objection,  standing  alone, 
was  not  good."  In  this  case,  however,  the  statute  required 
two  meetings,  at  one  of  which  the  rate  should  be  fixed  and 
at  the  other  the  amount  ascertained,  and  we  cannot  dis- 
regard-the  plain  reading  of  the  statute  as  to  what  shall  be 
done  at  each  of  those  meetings.  This  record  shows  that 
the  commissioners  did  not  at  this  meeting  comply  with  the 
requirements  of  the  statute,  and  the  objection  was  properly 
sustained  to  the  road  and  bridge  tax  of  the  town  of  Pitman. 
In  the  case  of  the  town  of  Bois  D'Arc  the  record  shows 
that  at  a  meeting  held  on  August  29,  19 14,  "the  commis- 
sioners met  in  regular  meeting  and  allowed  bills;  made  a 
levy  of  sixty-one  cents  on  each  $100  for  road  and  bridge 
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and  district  road  tax."    This  showed  a  substantial  compli- 
ance with  section  50  of  the  act. 

The  remaining  objection  to  the  taxes  in  the  town  of 
Bois  D'Arc  is,  that  the  certificate  from  which  this  tax  is 
extended  simply  states  that  the  commissioners  have  deter- 
mined that  a  certain  amount  is  necessary  to  be  raised  by 
taxation  for  road  and  bridge  purposes,  and  does  not  state 
that  the  amount  necessary  to  be  raised  was  determined  and 
•  certified  at  a  regular  meeting  held  on  the  first  Tuesday  in 
September,  1914,  as  provided  by  section  56  of  the  Road 
and  Bridge  law  aforesaid.  Section  56  requires  no  more 
than  that  the  commissioners  shall  certify  the  amount  nec- 
essary to  be  raised  by  taxation,  and  does  not  require  them 
to  state  when  or  how  that  amount  was  ascertained.  It  is 
argued  that  the  record  of  the  commissioners  does  not  show 
that  at  the  meeting  on  September  i  this  amount  was  ascer- 
tained. This  objection  wfis  not  made.  The  objection  made 
was  not  to  the  record  but  to  the  certificate,  and  was  that 
the  certificate  did  not  state  that  the  amount  was  ascertained 
at  the  meeting  of  September  i.  The  objector  is  limited  in 
his  evidence  to  the  objection  filed,  and  the  objection  filed 
was  immaterial. 

The  judgment  of  the  county  court  is  affirmed  as  to  the 
road  and  bridge  tax  for  the  town  of  Pitman  and  is  re- 
versed as  to  the  road  and  bridge  tax  for  the  town  of  Bois 
D'Arc  and  the  cause  is  remanded,  with  directions  to  the 
county  court  to  overrule  the  objections  to  the  road  and 
bridge  tax  for  the  town  of  Bois  D'Arc  and  render  judg- 
ment in  favor  of  the  appellant  for  the  amount  of  such  tax. 
Reversed  in  part  and  remanded,  with  directions. 

Mr.  Justice  Cooke,  dissenting : 

I  am  of  the  opinion  that  the  words  "tax  rate"  and  the 
word  "amount"  were  used  interchangeably  in  sections  50 
and  56  of  the  Road  and  Bridge  act,  and  therefore  that  the 
rate  is  definitely  fixed  and  determined  at  the  meeting  pro- 
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vided  for  in  section  50  by  fixing  the  amount  of  money  re- 
quired to  be  raised,  and  that  the  amount  is  definitely  fixed 
at  the  meeting  provided  for  in  section  56  by  fixing  an 
amount  in  dollars  or  by  fixing  a  rate  per  cent  that  will  pro- 
duce the  desired  amount.  This  is  to  my  mind  the  most 
reasonable  construction  to  put  upon  the  use  of  these  words 
in  the  act,  as  the  effect  is  precisely  the  same  whether  the 
commissioners  name  a  rate  per  cent  or  an  exact  amount.  It 
is  inconceivable  to  me  that  the  legislature  meant  to  furnish 
another  technicality  for  the  use  of  large  corporations  in  es- 
caping the  payment  of  their  taxes. 


Th^  People  ex  rcL  P.  L.  Dorris,  County  Collector,  Appel- 
lant, vs.  M.  R.  Carnahan  et  al.  Appellees. 

Opinion  Hied  December  22,  1915. 

1.  Taxes — what  objections  cannot  be  raised  on  application  for 
judgment  and  order  of  sale  for  special  assessment.  On  application 
for  judgment  and  order  of  sale  for  a  special  sidewalk  assessment 
levied  under  the  Local  Improvement  act,  no  objections  can  be  urged 
which  might  have  been  urged  on  the  hearing  to  confirm  the  assess- 
ment roll  except  such  as  go  to  the  jurisdiction  of  the  court  to  en- 
ter the  judgment  of  confirmation,  which  must  appear  upon  the  face 
of  the  record. 

2.  Same — what  does  not  go  to  jurisdiction  of  court  to  confirm 
assessment  roll.  The  mere  fact  that  some  of  the  lots  assessed  for 
a  sidewalk  improvement  to  be  constructed  by  special  assessment 
under  the  Local  Improvement  act  do  not  abut  upon  the  streets 
shown  by  the  ordinance  as  the  ones  to  be  improved  but  are  assessed 
as  much  as  lots  on  streets  to  be  improved  does  not  deprive  the 
county  court  of  jurisdiction  to  enter  judgment  confirming  the  as- 
sessment roll. 

3.  Same — when  judgments  confirming  assessment  and  approv- 
ing report  of  improvement  board  are  conclusive.  A  judgment  con- 
firming a  special  sidewalk  assessment  and  a  judgment  approving 
the  improvement  board's  final  certificate  of  the  completion  of  the 
work  are  conclusive,  until  reversed,  of  the  questions  that  lots  have 
not  been  assessed  more  than  they  are  benefited  nor  more  than  their 
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proportionate  share  of  the  cost  of  the  improvement,  where  the  rec- 
ord shows  that  the  court  had  jurisdiction  and  the  property  owners 
had  notice  of  each  proceeding  and  appeared  and  filed  objections 
and  participated  in  the  hearings. 

Appeal  from  the  County  Court  of  Saline  county ;  the 
HorL  C.  D.  Stilwei.1.,  Judge,  presiding. 

Sam  Thompson,  State's  Attorney,  M.  S.  Whitley,  and 
Charles  E.  Combe,  (C.  W.  Lomas,  of  counsel,)  for  ap- 
pellant. 

Kane  &  Wise,  for  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  a  judgment  of  the  county  court 
of  Saline  county  sustaining  objections  to  a  special  assessment 
for  sidewalks  levied  and  assessed  against  the  property  of 
appellees  on  application  of  the  county  collector  for  judg- 
ment for  delinquent  taxes. 

It  appears  that  in  December,  19 12,  the  board  of  local 
improvements  of  the  city  of  Eldorado,  in  that  county, 
passed  a  resolution  for  the  construction  of  a  sidewalk  by 
special  assessment  along  certain  streets  in  that  city,  the  por- 
tion of  the  city  to  be  thus  improved  being  designated  as 
sidewalk  district  No.  i.  Thereafter  the  city  council  passed 
an  ordinance  approving  and  confirming  the  resolution  of 
the  board  of  local  improvements,  and  such  further  pro- 
ceedings were  had  that  a  petition  was  filed  in  the  county 
court  praying  that  a  special  assessment  be  levied  on  the 
properties  to  be  benefited  by  the  proposed  improvement. 
Due  notice  was  given  all  parties  of  such  proceeding,  and 
all  parties  who  are  objectors  here  appeared  and  filed  objec- 
tions, both  legal  and  to  benefits,  on^the  application  for  con- 
firmation of  the  assessment.  A  hearing  was  had  on  the 
legal  objections  at  the  August  term,  1913,  of  that  court 
and  the  objections  were  overruled.     A  motion  for  a  new 
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trial  was  made  and  overruled  and  an  appeal  prayed  and 
allowed.  At  the  March  term,  1914,  a  hearing  was  had  be- 
fore a  jury  on  the  objections  to  benefits,  which  were  sus- 
tained in  part  and  the  assessment  roll  re-cast  and  corrected 
to  conform  to  the  verdict  of  the  jury,  and  a  judgment  was 
entered  approving  and  confirming  the  same  after  a  motion 
for  a  new  trial  had  been  made  and  overruled.  An  appeal 
was  prayed  and  allowed  from  the  judgment,  but  no  appeal 
was  ever  perfected  either  from  this  judgment  or  from  the 
prior  judgment  overruling  the  legal  objections.  Thereafter 
the  board  of  local  improvements  gave  notice  of  its  elec- 
tion to  proceed  with  the  improvement,  and  a  contract  was 
let  and  the  improvement  constructed,  and  such  further  pro- 
ceedings were  had  in  the  premises  that  the  case  came  on 
for  hearing  at  the  February  term,  1914,  on  the  application 
for  confirmation  of  the  certificate  of  the  completion  of  the 
work.  All  parties  to  this  proceeding  were  given  due  notice 
of  such  hearing  and  appeared  and  filed  objections,  among 
them  objections  to  the  effect  that  their  property  would  not 
be  benefited  as  much  as  it  was  assessed,  that  property  had 
been  placed  on  the  revised  roll  that  was  not  benefited  in 
the  sum  assessed,  and  that  the  work  had  not  been  completed 
in  accordance  with  the  contract,  or,  in  fact,  at  all.  A  hear- 
ing was  had  on  the  issues  raised  by  these  objections,  at 
the  conclusion  of  which  the  court  overruled  all  objections, 
rendered  judgment  in  favor  of  the  city  and  approved  and 
confirmed  the  action  of  the  board  of  local  improvements  in 
approving  and  accepting  the  work.  The  objectors,  how- 
ever, refused  to  pay  a  part  of  the  assessment  against  their 
property  and  the  same  was  returned  delinquent  to  the 
county  collector,  who  made  application  for  judgment  and 
sale  of  the  property  for  such  delinquent  taxes  at  the  June 
term,  191 5,  of  the  court.  Appellees  appeared  and  filed  ob- 
jections to  the  application,  in  substance,  that  the  tax  levied 
was  illegal  and  void.  A  hearing  was  had  on  the  issues 
raised  by  these  objections,  and  the  court  sustained  the  same 
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in  part  and  rendered  judgment  abating  the  whole  of  the  tax 
as  to  certain  of  the  lots  and  part  of  the  tax  as  to  other  of 
the  lots  included  in  the  improvement  district.  From  this 
judgment  the  People  have  prosecuted  the  present  appeal  to 
this  court. 

It  appears  that  the  ordinance  provided  for  sidewalks  on 
some  fifty-one  streets  or  parts  of  streets  included  in  the 
paving  district;  that  appellees'  property  is  located  in  that 
part  of  the  district  bounded  by  Jarvis  and  Jasper  streets 
(the  latter  being  a  continuation  of  Jarvis  street)  on  the 
north  and  Smith  street  on  the  south,  lying  east  of  Glen- 
wood  avenue ;  that  Newton  street  is  the  first  street  north  of 
Smith  street  and  south  of  Jarvis  and  Jasper  streets;  that 
these  streets  are  intersected,  going  east  from  Glenwood  ave- 
nue, by  Mather  avenue,  Ridee  street  and  Carnahan  avenue, 
which  run  north  and  south  through  this  portion  of  the  pav- 
ing district.  The  ordinance,  as  recommended  by  the  board 
of  local  improvements  and  adopted  by  the  city  council, 
provided  for  sidewalks  on  both  sides  of  all  the  streets  and 
avenues  running  north  and  south  except  in  front  of  two 
lots  on  the  east  side  of  Ridee  street,  a  walk  on  both  sides 
of  Smith  street  between  Carnahan  avenue  and  Glenwood 
avenue  except  a  half  block  on  the  north  side  of  Smith  street 
just  east  of  Mather  avenue,  arid  for  a  walk  on  the  north 
side  of  Smith  street  from  Carnahan  avenue  east.  No  pro- 
vision was  made  for  any  sidewalk  on  either  side  of  Newton 
street  or  on  the  south  side  of  Jarvis  and  Jasper  streets,  and 
appellees  insist  that  the  tax  levy  in  question  is  illegal  and 
void  for  the  reason  the  assessment  was  spread  upon  the 
theory  that  sidewalks  were  to  be  constructed  on  each  side 
of  Newton  street  and  on  the  south  side  of  Jarvis  and  Jas- 
per streets  as  well  as  on  those  streets  for  which  sidewalks 
were  provided  for  in  the  ordinance.  The  trial  court  adopted 
appellees'  theory  of  the  case,  and  permitted  them  to  show 
by  the  commissioner  who  spread  the  assessment,  over  the 
objection  of  appellant,  that  in  spreading  the  assessment  he 
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did  so  on  the  assumption  that  sidewalks  were  to  be  con- 
structed on  each  side  of  Newton  street  and  on  the  south 
side  of  Jarvis  and  Jasper  streets,  as  contended  by  appellees, 
as  well  as  on  the  other  streets  in  the  district  for  which 
provision  was  made  for  sidewalks  in  the  ordinance. 

Appellant  insists  that  the  question  as  to  whether  or  not 
the  lots  were  assessed  more  than  they  were  benefited  or  for 
an  improvement  which  it  was  not  within  the  contempla- 
tion of  the  ordinance  to  construct  should  have  been  raised 
on  the  application  for  confirmation  of  the  assessment,  and 
cannot  be  raised  at  this  time  on  the  application  for  judg- 
ment and  order  of  sale  for  such  delinquent  tax  or  assess- 
ment. Appellees  admit  this  question  could  have  been  raised 
on  the  application  for  confirmation,  and  that  such  judgment 
is  conclusive  upon  all  questions  which  might  have  been 
raised  at  that  time  except  want  of  jurisdiction  to  enter  the 
order  of  confirmation  apparent  on  the  face  of  the  record, 
and  insist  that  such  is  the  case  here,  for  the  reason  that 
the  ordinance,  which  was  a  part  of  the  petition  for  con- 
firmation, shows  no  sidewalks  were  provided  for  on  these 
streets,  and  the  assessment  roll  shows  that  appellees'  lots 
are  assessed  as  much  for  the  proposed  improvement  as 
other  lots  in  the  district  were  assessed  on  streets  on  which 
sidewalks  were  provided  for  in  the  ordinance.  Attached 
to  the  assessment  roll,  and  filed  as  a  part  of  it,  was  the 
sworn  certificate  of  the  commissioner  appointed  to  make 
the  assessment  that  he  had  taken  the  oath  of  office  required 
by  law  and  made  a  complete  assessment  roll,  and  that  the 
same  contained  a  list  of  all  lots,  tracts  and  parcels  of  land 
assessed  for  the  proposed  improvement,  etc.,  made  in  ac- 
cordance with  the  statutes  of  the  State  of  Illinois  and  the 
ordinance  hereinafter  mentioned,  and  that  no  lot,  block  or 
tract  of  land  had  been  assessed  in  said  assessment  for  said 
improvement  more  than  its  proportionate  share  of  the  cost. 
The  ordinance  referred  to  was  the  one  in  question  and 
shows  what  streets  were  to  be  improved,  so  that,  so  far 
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as  the  record  of  the  proceedings  for  confirmation  is  con- 
cerned, it  shows,  on  its  face,  full  jurisdiction  both  of  the 
persons  and  the  property  of  appellees  in  this  cause,  and  that 
no  lots  had  been  assessed  except  those  which  were  benefited 
by  the  improvement,  and  then  only  for  their  proportionate 
share  of  the  cost  thereof,  and  that  appellees  had  due  notice 
of  such  hearing  and  appeared  and  filed  objections  and  other- 
wise participated  in  such  proceeding.  The  court  was  one 
that  had  jurisdiction  of  such  matters,  and  the  record  of 
the  proceedings  shows  jurisdiction  both  of  the  persons  and 
property  of  appellees. 

It  is  further  insisted  that  it  was  a  fraud  upon  appellees 
to  assess  their  property  for  an  improvement  which  it  was 
not  within  the  contemplation  of  the  city  to  construct  and 
for  an  improvement  not  provided  for  in  the  ordinance,  and 
therefore  that  the  judgment  of  confirmation  is  void  as  to 
appellees'  property,  as  fraud  vitiates  all  things.  Conceding 
that  such  is  the  effect  of  fraud,  we  are  unable  to  see  how 
such  rule  can  have  any  application  to  the  case  at  bar.  The 
record  of  the  confirmation  proceedings  showed  fully  the 
streets  upon  which  it  was  proposed  to  construct  sidewalks 
and  the  property  included  in  the  district  and  to  be  assessed 
for  the  purpose  of  such  improvement.  Appellees  were  par- 
ties to  that  proceeding  and  appeared  and  filed  objections 
to  the  assessment  roll,  and  had  full  opportunity  of  raising 
every  question  which  they  are  now  seeking  to  litigate  here. 
The  fact  that  some  of  their  lots  did  not  abut  upon  a  street 
which  it  was  proposed  to  improve  did  not  deprive  the  court 
of  jurisdiction  of  such  property,  or  of  jurisdiction  to  enter 
the  order  confirming  the  assessment  roll  on  which  such  lots 
were  assessed,  for  their  just  proportion  of  the  cost  of  the 
construction  of  the  improvement.  The  only  difference  in 
the  application  of  the  Local  Improvement  act  to  the  con- 
struction of  sidewalks  and  to  other  public  improveipents  is 
found  in  section  34  of  the  act,  which  provides  for  allowing 
to  the  property  owners  fronting  on  the  streets  on  which  the 
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sidewalks  are  to  be  built,  forty  days'  time  after  the  adop- 
tion and  approval  of  the  ordinance  for  the  improvement  in 
which  to  build  or  renew  the  sidewalks.  ( Village  of  Glen- 
coe  V.  Uthe,  253  111.  518.)  In  other  proceedings  under  the 
Local  Improvement  act,  such  as  paving  streets,  it  is  held 
that  it  is  not  essential  to  give  the  court  jurisdiction  to  con- 
firm an  assessment  in  a  paving  district  that  all  property  as- 
sessed for  the  improvement  shall  abut  upon  the  streets  to 
be  improved,  it  being  sufficient  that  all  property  assessed 
will  derive  some  benefit  from  the  improvement.  Roberts  v. 
City  of  Evanston,  218  111.  296. 

The  question  whether  or  not  the  property  of  appellees 
received  any  benefit  from  the  improvement  or  was  assessed 
more  than  it  was  benefited  by  the  improvement  was  one  of 
the  issues  tried  upon  the  application  for  confirmation  of  the 
assessment.  Appellees  appeared  and  filed  objections  in  that 
proceeding  to  that  effect  and  were  successful,  in  part,  as  to 
certain  of  their  objections,  and  succeeded  in  having  the  as- 
sessment roll  modified  by  the  jury  and  their  assessment  re- 
duced. The  assessment  roll  as  thus  modified  and  re-cast  by 
the  jury  was  subsequently  approved  and  confirmed  by  the 
court.  Appellees  had  a  right  of  appeal  from  that  judgment 
but  failed  to  prosecute  such  an  appeal,  and  it  is  now  too 
late  to  assail  that  judgment  in  this  collateral  proceeding. 
.  The  judgment  rendered  in  this  proceeding  may  have  been 
erroneous  and  such  that  it  would  have  been  reviewed  on  ap- 
peal, but  unless  reversed  it  must  stand.  The  rule  is  well 
settled  in  this  State  that  on  the  hearing  on  the  application 
for  judgment  and  order  of  sale  no  objections  can  be  urged 
which  might  have  been  urged  on  the  hearing  to  confirm  the 
assessment  roll  except  such  as  go  to  the  jurisdiction  of  the 
court  to  enter  the  judgment  of  confirmation,  which  must 
appear  upon  the  face  of  the  record.  (People  v.  Martin, 
243  111.  284,  and  cases  cited.)  The  objections  here  urged 
are  of  a  character  that  could  have  been  urged,  and  were 
urged,  in  that  proceeding,  and  that  judgment  is  conclusive 
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upon  appellees'  right  to  urge  the  same  at  this  time  in  this 
proceeding. 

For  the  reasons  given,  the  county  court  erred  in  sustain- 
ing the  objections,  and  its  judgment  must  be  reversed  and 
the  cause  remanded,  with  directions  to  overrule  the  objec- 
tions, and  for  further  proceedings  in  accordance  with  the 
views  herein  expressed. 

Reversed  and  remanded,  with  directions. 


The  People  ex  rel.  C.  A.  Davis,  County  Collector,  Appel- 
lee, vs.  Mystic  Workers  of  the  World,  Appellant. 

Opinion  Hied  December  22,  ipiS- 

1.  Taxes — money  and  credits  of  a  fraternal  beneficiary  society 
are  taxable.  The  fact  that  the  amendment  of  1905  to  section  2  of 
the  Revenue  act  exempting  moneys  of  fraternal  beneficiary  socie- 
ties from  taxation  was  held  invalid  and  that  no  new  act  has  since 
been  passed  concerning  the  taxation  of  such  property  does  not 
leave  the  money  and  credits  of  such  societies  untaxable,  but  they 
are  liable  to  taxation  under  the  general  provisions  of  the  Revenue 
act,  the  same  as  they  were  before  the  unconstitutional  amendment 
of  1905  was  passed. 

2.  Same — effect  of  amendment,  in  1905,  of  section  13  of  Reve- 
nue act.  The  amendment  of  1905  to  section  13  of  the  Revenue  act, 
aside  from  withdrawing  life  insurance  companies,  to  the  extent  of 
the  provisions  of  the  amendment,  from  the  general  provisions  of 
the  Revenue  act,  does  not  do  more  than  specify  the  place  where 
the  property  of  companies  or  associations  therein  named  should  be 
listed  for  assessment. 

3.  Same — where  money  and  credits  of  a  fraternal  beneficiary 
society  shall  be  listed.  Under  section  13  of  the  Revenue  act  the 
money  and  credits  of  a  fraternal  beneficiary  society  must  be  listed 
and  assessed  in  the  city  where  the  society  maintains  its  head  office, 
even  though  its  principal  officer  may  during  his  term  of  office  re- 
side elsewhere. 

4.  Same — benefit  societies  cannot  be  taxed  on  same  basis  as  life 
insurance  companies.  The  property  of  fraternal  beneficiary  socie- 
ties cannot  be  listed  and  assessed  the  same  as  property  of  life  in- 
surance companies  is  listed  and  assessed  under  section  13  of  the 
Revenue  act  as  amended  in  1905,  for  the  reason  that  such  section 
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expressly  states  that  the  term  "life  insurance  companies"  shall  not 
be  construed  to  apply  to  fraternal  beneficiary  societies. 

5.  Same — what  are  not  deductible  liabilities  of  benefit  society. 
Liabilities  on  outstanding  beneficiary  certificates  as  computed  by 
standard  tables  and  shown  by  the  report  of  the  State  insurance 
superintendent  are  not  such  liabilities  as  are  contemplated  by  sec- 
tion 27  of  the  Revenue  act,  which  provides  that  in  making  up  the 
amount  of  credits  a  person  is  required  to  list  for  taxation  he  shall 
be  entitled  to  deduct  from  the  gross  amount  of  credits  the  amount 
of  all  bona  fide  debts  owing  by  such  person  for  a  consideration 
received,  as  the  liability  upon  a  beneficiary  certificate  is  conting^ent 
and  does  not  become  bona  fide  until  the  society  becomes  liable  to 
pay  the  certificate. 

6.  Same — effect  of  alleged  discrimination  in  favor  of  life  insur- 
ance  companies.  An  objection  that  because  fraternal  beneficiary 
societies  are  assessed  and  taxed  under  the  general  Revenue  law 
the  same  aS  other  corporations  they  are  obliged  to  pay  a  greater 
tax  in  proportion  to  their  property  than  life  insurance  companies, 
which  are  excepted  from  the  general  law  by  section  13  thereof, 
is  one  which  does  not  go  to  the  constitutionality  of  the  provisions 
of  the  Revenue  law,  under  which  the  beneficiary  societies  are  as- 
sessed, but  rather  to  the  provisions  of  section  13,  concerning  life 
insurance  companies. 

AppeaIv  from  the  County  Court  of  Whiteside  county; 
the  Hon.  Wii^uam  A.  Blodgett,  Judge,  presiding. 

Charles  E.  Sturtz,  (J.  A.  Riordon,  of  counsel,)  for 
appellant. 

Jacob  J.  Ludens,  State's  Attorney,  (McMahon  & 
Rogers,  of  counsel,)  for  appellee. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 
The  county  collector  of  Whiteside  county  made  applica- 
tion in  the  county  court  of  that  county  for  judgment  and 
order  of  sale  against  the  real  estate  of  appellant,  the  Mys- 
tic Workers  of  the  World,  for  delinquent  personal  and  real 
estate  taxes  for  the  year  1914.  The  objections  of  appellant 
vfere  overruled  and  judgment  and  order  of  sale  entered, 
from  which  this  appeal  has  been  prosecuted. 
270  -  82 
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Appellant  is  a  fraternal  beneficiary  society  incorporated 
under  the  laws  of  this  State,  with  its  principal  office  in  the 
city  of  Fulton,  in  Whiteside  county.  The  business  of  ap- 
pellant is  conducted  by  a  supreme  lodge  and  subordinate 
lodges,  in  accordance  with  its  by-laws  and  the  statutes  gov- 
erning such  societies.  Among  the  officers  of  appellant  is 
one  designated  as  the  supreme  banker,  and  this  officer  is 
elected  for  a  term  of  two  years.  During  the  year  19 14, 
and,,  for  several  years  prior  thereto,  the  office  of  supreme 
banker  was  held  by  A.  F.  Schoch,  who  resided  at  Ottawa, 
in  LaSalle  county.  The  supreme  banker  is  the  custodian 
of  the  funds  of  the  society.  As  the  dues  are  collected  by 
the  supreme  secretary,  whose  office  is  at  Fulton,  from  the 
subordinate  lodges,  they  are  transmitted  by  him  to  the  su- 
preme banker,  who  holds  the  funds  thus  accumulated  for 
the  purpose  of  paying  the  beneficiary  certificates  as  they 
become  due  and  the  other  obligations  of  the  society.  A 
considerable  portion  of  these  funds  are  invested  by  the  su- 
preme banker  in  various  bonds  and  other  securities  and  in 
farm  loans. 

No  objection  was  made  to  the  real  estate  tax  in  the 
county  court,  the  appellant  admitting  its  liability  to  pay  the 
same.  The  controversy  concerns  only  the  tax  assessed  upon 
the  personal  property  of  appellant,  which  consisted  wholly 
of  the  moneys  and  credits  in  the  hands  of  the  supreme 
banker.  The  objections  made  in  the  county  court,  the  over- 
ruling of  which  is  assigned  as  error,  may  be  grouped  under 
two  general  heads:  (i)  That  there  was  no  law  under 
which  the  money  and  credits  of  a  fraternal  beneficiary  so- 
ciety could  be  assessed  in  the  year  19 14;  and  (2)  that  if 
such  money  and  credits  were  assessable,  the  assessment  in 
this  case  should  have  been  made  in  LaSalle  county,  the  resi- 
dence of  the  supreme  banker. 

Section  i  of  the  Revenue  act  specifies  the  property  that 
shall  be  assessed  and  taxed,  except  such  as  is  by  the  act 
expressly  exempted,  and  includes  all  the  real  and  personal 
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property  in  the  State,  all  moneys,  credits,  bonds  or  stocks 
and  other  investments,  the  shares  of  stock  of  incorporated 
companies  and  associations,  and  all  other  personal  property, 
including  property  in  transitu  to  or  from  this  State,  used, 
held,  owned  or  controlled  by  persons  residing  in  this  State. 
It  will  be  observed  that  these  provisions  of  section  i  clearly 
include  all  the  property  of  appellant  assessed  in  the  year 
1914.  Section  3  of  the  act  announces  the  rules  for  valuing 
personal  property  for  assessment.  Section  6  deals  with  the 
manner  in  which  personal  property  shall  be  listed  for  assess- 
ment, and  paragraph  8  of  that  section  provides  that  the 
property  of  a  body  politic  or  corporate  shall  be  listed  by 
the  president  or  proper  agent  or  officer  thereof.  Section  13 
of  the  Revenue  act  as  it  stood  prior  to.  1905  provided  that 
the  personal  property  of  various  companies,  associations 
and  corporations,  (nsCming  them,  but  not  specifically  includ- 
ing fraternal  beneficiary  societies,)  "and  companies  not  spe- 
cially provided  for  in  this  act,"  should  be  listed  and  assessed 
in  the  county,  town,  city,  village  or  district  where  their  busi- 
ness is  carried  on,  except  such  property  as  should  be  lia- 
ble to  assessment  elsewhere  in  the  hands  of  agents.  This 
section  had  to  do  only  with  the  place  where  the  property 
should  be  listed  and  assessed^  and  prior  to  1905  all  insur- 
ance companies  and  all  fraternal  beneficiary  societies  were 
liable  to  assessment  under  the  general  provisions  of  the 
Revenue  act,  section  13  providing  merely  where  the  assess- 
ment should  be  made.  In  1905  section  13  was  amended  by 
adding  thereto  provisions  which,  among  other  things,  pro- 
vided a  method  for  assessing  the  property  and  assets  of  life 
insurance  companies  organized  under  the  laws  of  this  State. 
By  this  amendment  the  taxable  property  of  such  life  insur- 
ance companies  is  to  be  computed  by  deducting  the  value 
of  the  real  property  on  which  it  pays  taxes  from  its  net 
admitted  assets  above  liabilities  as  shown  by  the  last  report 
of  the  insurance  superintendent,  the  remainder  to  be  the 
amount  of  the  personal  property  for  which  the  company 
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shall  be  assessed.  The  amendment  also  provided  that  the 
term  "life  insurance  companies  organized  under  the  laws 
of  this  State,"  as  used  in  that  section,  should  not  be  con- 
strued to  apply  to  fraternal  beneficiary  societies.  At  the 
same  session  of  the  legislature  section  2  of  the  Revenue 
act,  which  is  the  section  exempting  certain  property  therein 
described  from  taxation,  was  amended  by  adding  thereto  a 
clause  designated  as  clause  eleventh,  which  was  as  follows : 
"All  property  described  in  this  section,  to  the  extent  herein 
limited,  shall  be  exempt  from  taxation,  that  is  to  say :  *  *  * 
Eleventh — ^All  the  money  collected  and  on  hand  within  this 
State  of  every  kind  and  nature  of  fraternal  beneficiary  so- 
cieties and  the  subordinate  lodges  thereof  which  are  organ- 
ized and  exist  or  admitted  to  do  business  under  the  laws 
of  the  State  of  Illinois,  and  used  exclusively  for  the  pur- 
poses of  such  societies,  and  not  for  pecuniary  profit."  Said 
clause  II  was  held  to  be  unconstitutional  and  void  in  Su- 
preme Lodge  Modern  American  Fraternal  Order  v.  Board 
of  Review,  22^  111.  54,  and  the  action  of  the  board  of  re- 
view of  Effingham  county  in  assessing  the  personal  prop- 
erty of  the  Supreme  Lodge  Modern  American  Fraternal 
Order  under  the  general  provisions  of  the  Revenue  act  was 
affirmed. 

Appellant  contends  that  as  it  was  the  evident  intention 
of  the  legislature,  in  thus  amending  sections  2  and  13  of 
the  Revenue  act  in  1905,  to  exempt  the  property  of  frater- 
nal beneficiary  societies  from  taxation,  and  as  no  provision 
has  ever  been  made  for  the  assessment  of  such  property 
since  the  amendment  to  section  2  was  held  unconstitutional, 
there  exists  no  law  under  which  such  property  can  be  as- 
sessed or  taxed.  In  this  connection  it  insists  that  the  con- 
stitutional provision  for  levying  and  assessing  taxes  is  not 
self -executing,  and  as  the  legislature  has  enacted  no  legis- 
lation for  the  assessment  of  the  property  of  fraternal  bene- 
ficiary societies  there  is  no  law  under  which  such  property 
can  be  assessed.    This  argument  is  based  upon  the  assump- 
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tion  that  section  13  of  the  Revenue  act  is  the  only  authority 
in  the  statute  for  assessing  the  property  of  life  insurance 
companies  and  kindred  societies.  Such  an  assumption  is 
erroneous.  Prior  to  the  amendment  of  1905  all  such  com- 
panies and  societies  were  assessed  under  the  general  provi- 
sions of  the  Revenue  act.  By  the  amendment  of  1905  the 
method  by  which  life  insurance  companies  organized  un- 
der the  laws  of  this  State  should  be  assessed  and  taxed  was 
prescribed.  By  this  amendment  such  companies  were,  to 
the  extent  of  the  provisions  of  that  amendment,  withdrawn 
from  the  operation  of  the  general  provisions  of  the  act,  but 
aside  from  this,  section  13,  as  amended  in  1905,  did  not  do 
more  than  specify  the  place  where  the  property  of  the  com- 
panies or  associations  therein  named  should  be  listed  for 
assessment.  So  far  as  the  effect  of  section  13  is  concerned, 
the  determination  of  the  property  liable  to  assessment  and 
the  manner  in  which  its  value  should  be  ascertained,  with 
the  exception  of  the  property  of  life  insurance  companies 
organized  under  the  laws  of  this  State,  were  still  governed 
by  the  general  provisions  of  the  Revenue  act. 

It  is  insisted  that  if  the  property  of  appellant  is  liable 
to  assessment  appellant  should  have  been  treated  as  in  the 
same  class  with  life  insurance  companies  organized  under 
the  laws  of  this  State  and  its  property  assessed  under  the 
provisions  of  section  13,  as  amended  in  1905.  The  insuper- 
able objection  to  this  contention  is,  that  that  section  spe- 
cifically provides  that  the  term  "life  insurance  companies 
organized  under  the  laws  of  this  State,"  as  used  in  that  sec- 
tion, shall  not  be  construed  to  apply  to  fraternal  beneficiary 
societies. 

Appellant  next  contends  that  if  its  property  cannot  be 
assessed  in  like  manner  as  the  property  of  life  insurance 
companies  organized  under  the  laws  of  this  State,  then  any 
act  under  which  it  is  attempted  to  tax  the  property  of  ap- 
pellant is  void  and  in  violation  of  section  i  of  article  9 
of  the  constitution,  which  provides  that  the  General  As- 
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sembly  shall  provide  such  revenue  as  may  be  needful  by 
levying  a  tax  by  valuation,  so  that  every  person  and  cor- 
poration shall  pay  a  tax  in  proportion  to  his,  her  or  its 
property.  The  basis  of  the  contention  is,  that  because  of 
the  provisions  of  section  13  prescribing  the  method  for  fix- 
ing the  value  of  the  personal  property  of  life  insurance 
companies  appellant  is  required  to  pay  a  tax  which  is  out 
of  proportion  to  its  property  when  compared  with  like  prop- 
erty of  life  insurance  companies.  Appellant,  as  it  contends, 
is  no  doubt  a  kindred  institution  to  a  life  insurance  com- 
pany, and  there  is  force  to  its  contention  that  the  same 
method  of  fixing  the  value  of  its  property  for  the  pur- 
poses of  taxation  should  be  prescribed.  Appellant's  prop- 
erty, however,  was  assessed  under  the  general  provisions  of 
the  Revenue  act,  which  constitute  the  general  law  with  ref- 
erence to  the  assessment  of  property  for  taxation.  The 
provision  under  which  the  property  of  life  insurance  com- 
panies is  assessed  for  taxation  is  a  special  provision  and 
operates  as  an  exception  to  the  general  law  on  the  subject. 
If  any  of  these  provisions  violate  the  constitutional  provi- 
sion with  reference  to  uniformity  of  taxation  it  must  nec- 
essarily be  the  special  provision  relating  to  the  assessment 
of  property  of  life  insurance  companies.  Appellant  was  not 
assessed  under  the  special  provision,  and  is  therefore  in 
no  position  to  question,  in  this  suit,  the  constitutionality  of 
that  portion  of  section  13  which  relates  to  the  assessment 
of  property  of  life  insurance  companies. 

At  the  time  the  assessment  was  made  appellant  had  out- 
standing beneficiary  certificates  amounting  to  $92,000,000, 
which,  according  to  the  report  of  the  insurance  superintend- 
ent, constituted  liabilities,  as  computed  by  standard  tables, 
amounting  to  $23,424,040.32.  This  amount  appellant  con- 
tends it  was  entitled  to  deduct  from  its  credits,  which  were 
less  than  the  liability  on  outstanding  beneficiary  certificates. 
Such  a  liability  as  this  is  not  the  liability  contemplated  by 
section  27  of  the  Revenue  act,  which  provides  that  in  mak-'' 
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ing  up  the  amount  of  credits  which  any  person  is  required 
to  list  he  shall  be  entitled  to  deduct  from  the  gross  amount 
of  credits  the  amount  of  all  bona  fide  debts  owing  by  such 
person  for  a  consideration  received.  The  liability  upon  a 
benefit  certificate  is  contingent,  and  does  not  become  a  bona 
fide  debt,  under  the  provisions  of  said  section  27,  until  the 
society  becomes  liable,  under  the  provisions  of  its  contract, 
to  pay  the  amount  of  such  certificate. 

Section  13  of  the  Revenue  act,  as  has  been  stated,  fixes 
the  place  where  the  property  of  certain  specified  companies, 
associations  and  corporations,  "and  companies  not  specially 
provided  for  in  this  act,"  shall  be  listed  and  assessed.  The 
property  of  such  companies  is  required  to  be  listed  and  as- 
sessed in  the  county,  town,  city,  village  or  district  where 
their  business  is  carried  on,  except  such  property  as  shall  be 
liable  to  assessment  in  the  hands  of  agents.  It  is  contended 
that  the  supreme  banker,  who  resides  at  Ottawa,  was  the 
agent  of  appellant  and  had  in  his  hands  all  the  funds  and 
credits  which  were  assessed  in  Whiteside  county.  The  su- 
preme banker  was  not  the  agent  of  appellant  as  that  term  is 
used  in  section  13.  He  is  one  of  the  officers  of  the  society, 
and  it  is  hiS  duty  to  take  charge  of  the  funds  of  appellant 
and  keep  the  same  in  his  custody.  The  business  of  appel- 
lant is  carried  on,  as  is  disclosed  by  the  evidence,  in  the  city 
of  Fulton,  and  although  the  supreme  banker  may,  during  his 
two  years'  term  of  office,  reside  at  Ottawa  or  some  other 
city  or  village  outside  Whiteside  county,  the  funds  and  cred- 
its of  the  society,  so  long  as  it  maintains  its  head  office 
in  the  city  of  Fulton  and  carries  on  its  business  there,  are 
properly  assessable  at  that  place. 

The  assessment  of  the  property  of  appellant  was  prop- 
erly made,  and  the  judgment  of  the  county  court  is  affirmed. 

Judgment  affirmed. 
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John  F.  Devine;,  Admr.,  Plaintiff  in  Error,  vs.  The 
Brunswick-Balke-Coi.lender  Company,  Defendant 
in  Error. 

Opinion  filed  December  22,  1915, 

1.  Constitutional  law — power  to  hear  without  power  to  de- 
termine is  not  judicial  power.  The  power  to  hear  a  cause  without 
the  power  to  adjudicate  and  determine  the  rights  of  the  parties 
to  the  proceedings  cannot  be  said  to  be  judicial  power  as  that  term 
is  used  in  the  constitution,  concerning  the  division  of  the  powers 
of  government. 

2.  Same — coroner  and  his  jury  do  not  exercise  judicial  power. 
The  powers  and  duties  of  the  coroner  and  his  jury  as  prescribed 
by  section  14  of  the  Coroner's  act  are  merely  ^Ma^i- judicial  in  their 
nature,  as  the  verdict  is  not  conclusive  as  to  the  rights  or  liabili- 
ties of  the  parties  affected,  and  such  section  is  not  invalid  as  dele- 
gating to  the  coroner  and  his  jury  judicial  power  belonging  to 
the  courts. 

3.  Same — section  14  of  the  Coroner^ s  act  does  not  deprive  per- 
sons of  property.  Section  14  of  the  Coroner's  act  is  not  invalid 
as  permitting  persons  to  be  deprived  of  their  property  without 
due  process  of  law,  as  the  verdict  of  the  coroner's  jury  is  no  more 
than  a  public  document  containing  prima  facie  evidence  of  the 
facts  properly  before  the  jury  for  investigation. 

4.  Evidence — coroner's  verdict  admissible  on  question  of  neg- 
ligence. In  an  action  for  damages  for  the  alleged  negligent  kill- 
ing of  a  child  by  the  defendant's  automobile  truck,  the  verdict  of 
the  coroner's  jury,  which  finds  the  facts  relative  to  the  cause  of 
the  death  and  contains  a  statement  that  the  driver  was  blameless 
for  the  occurrence  and  recommending  his  discharge  from  custody, 
is  admissible  in  evidence  as  bearing  upon  the  question  of  the  neg- 
ligence of  the  defendant,  as  the  question  of  the  driver's  respon- 
sibility for  the  accident  is  a  proper  matter  for  investigation  and 
finding  by  the  coroner's  jury. 

5.  Instructions — when  it  is  error  to  instruct  the  jury  to  con- 
sider the  coroner's  verdict.  While  the  coroner's  verdict  at  the  in- 
quest over  the  body  of  a  child  killed  by  an  automobile  truck,  which 
verdict  finds  the  driver  of  the  truck  to  be  blameless,  is  admissible 
in  evidence  in  an  action  for  damages  against  the  driver's  employer, 
yet  it  is  error  to  give  an  instruction  calling  the  jury's  attention 
to  the  verdict  and  stating  that  while  it  was  not  conclusive  they 
should  consider  it  in  determining  whether  the  driver  of  the  truck 
was  negligent. 
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6.  Same — an  instruction  as  to  presumption  that  driver  of  truck 
was  reasonably  careful  is  erroneous.  It  is  error,  in  In  action  for 
damages  for  the  alleged  negligent  killing  of  a  child  by  an  auto- 
mobile truck,  to  give  an  instruction  stating  that  in  the  absence  of 
evidence  to  the  contrary  the  law  presumes  that  the  driver  of  the 
truck  was  a  reasonably  careful  and  skillful  driver  of  automobile 
trucks,  and  that  the  defendant  is  entitled  to  the  benefit  of  such 
presumption  if  the  jury  believe,  from  all  the  evidence,  that  the 
plaintiff  has  failed  to  prove  that  the  driver  was  not  a  reasonably 
careful  and  skillful  driver. 

7.  Same — when  instruction  as  to  apparent  necessity  for  slack- 
ening speed  should  not  be  given.  In  an  action  for  damages  for  the 
alleged  negligent  killing  of  a  child  by  an  automobile  truck,  an  in- 
struction should  not  be  given  which  states  that  if  the  jury  believe, 
from  all  the  evidence,  that  as  the  driver  of  the  truck,  at  the  time 
and  place  in  question,  approached  the  place  where  the  child  was 
struck  there  was  no  apparent  necessity  for  the  driver  stopping  or 
slackening  the  speed  of  the  truck  in  order  to  prevent  injury  to  the 
child,  then  the  law  did  not  require  the  driver  to  stop  or  slacken 
the  speed  of  the  truck. 

Writ  of  Error  to  the  Superior  Court  of  Cook  county ; 
the  Hon.  H.  Sterling  Pomeroy,  Judge,  presiding. 

Earl  J.  Walker,  for  plaintiff  in  error. 

Frank  M.  Cox,  and  R.  J.  Fellingham,  for  defendant 
in  error. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court : 
This  is  a  writ  of  error  by  John  F.  Devine,  administrator 
of  the  estate  of  Stanley  O.  Thompson,  to  review  a  judg- 
ment of  the  superior  court  of  Cook  county  in  favor  of  the 
defendant  in  error,  the  Brunswick-Balke-Collender  Com- 
pany, in  an  action  on  the  case  brought  against  it  to  recover 
damages  for  negligently  causing  the  death  of  the  plaintiff's 
intestate.  It  appears  that  the  plaintiff's  intestate,  a  child, 
in  attempting  to  cross  Milwaukee  avenue,  in  the  city  of 
Chicago,  was  struck  by  an  automobile  truck  driven  by  a 
servant  of  defendant  in  error  and  sustained  injuries  from 
which  he  died.    A  coroner's  inquest  was  held,  resulting  in 


Digitized  by 


Google 


506  Devine  v.  Brunswick-Balke  Co.  [270  DL 

a  finding  exonerating  the  driver  of  the  truck  from  all  re- 
sponsibility. 

On  the  trial  of  this  case  the  verdict  of  the  coroner's  jury 
was  introduced  in  evidence  over  the  objection  of  plaintiff 
in  error,  and  the  jury  were  instructed,  with  respect  to  said 
evidence,  as  follows :  "You  are  further  instructed  that  the 
coroner's  verdict  in  evidence  is  not  conclusive,  but  you 
should  consider  the  verdict  of  the  coroner's  jury  in  this 
case  in  considering  whether  or  not  defendant's  truck  driver 
is  guilty  of  the  negligence  charged  in  the  declaration  or  any 
count  thereof."  The  admission  of  the  coroner's  verdict  in 
evidence  and  the  giving  of  this  instruction  are  the  prin- 
cipal errors  relied  upon  for  reversal. 

It  appears  from  the  evidence  that  Milwaukee  avenue 
runs  in  a  northwesterly  and  southeasterly  direction  through 
the  northwestern  part  of  the  city  of  Chicago.  Two  street 
car  tracks  are  laid  along  this  street,  and  at  the  time  the  ac- 
cident occurred  the  street  was  torn  up  on  account  of  certain 
repairs  that  were  being  made.  The  accident  happened  be- 
tween four  and  five  o'clock  in  the  afternoon  of  October  25, 
191 1,  and  was  witnessed  by  several  persons.  The  evidence 
on  the  part  of  the  plaintiff  in  error  tends  to  show  that  Se- 
bastian W.  Foy,  an  employee  of  defendant  in  error,  was 
driving  the  truck  of  defendant  in  error  in  a  northwesterly 
direction  along  the  east  street  car  track,  and  that  there  was 
another  v/agon  some  three  hundred  feet  ahead  of  the  truck, 
going  in  the  same  direction ;  that  plaintiflf's  intestate,  a  boy 
of  the  age  of  about  six  years,  with  three  other  boys, — ^two 
about  his  own  age  and  one  about  five  years  his  senior, — 
came  down  Milwaukee  avenue  and  jumped  on  the  rear  of 
a  wagon  going  southeast,  on  which  they  rode  a  short  dis- 
tance before  they  were  ordered  off  by  the  driver,  and  that 
they  then  crossed  to  the  east  side  of  the  street,  where  they 
remained  from  a  minute  to  a  minute  and  a  half  and  then 
started  to  re-cross  the  street.  At  this  time  the  wagon  on 
which  they  had  been  riding  was  about  one  hundred  and  fifty 
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feet  southeast  of  them  and  the  automobile  truck  consider- 
ably farther  away.  Plaintiff's  intestate  was  the  last  child 
to  attempt  to  cross  the  street,  and  at  the  time  he  stepped 
upon  the  first  rail  of  the  car  track  the  automobile  truck  was 
from  fifty  to  one  hundred  feet  distant,  traveling  at  the  rate 
of  from  twenty  to  twenty-five  miles  per  hour,  and  was  go- 
ing at  about  that  rate  when  plaintiff's  intestate  was  struck 
by  the  left  front  wheel  or  bumper  of  the  truck  and  knocked 
down  and  sustained  the  injuries  from  which  he  died.  The 
evidence  on  the  part  of  defendant  in  error  tends  to  show 
that  the  automobile  truck  was  proceeding  at  the  rate  of 
from  four  to  six  miles  per  hour  at  a  distance  of  from  fif- 
teen to  thirty  feet  behind  the  wagon  which  was  ahead  of 
it.  Another  wagon  was  proceeding  in  a  southeasterly  direc- 
tion on  the  opposite  track  towards  the  city,  and  just  as  the 
horse's  head  was  about  even  with  the  front  of  the  auto- 
mobile truck  the  boys  suddenly  came  out  from  behind  this 
wagon  on  the  other  track  and  attempted  to  cross  in  front 
of  the  automobile  truck,  resulting  in  the  accident  in  ques- 
tion. As  soon  as  the  driver  saw  the  first  boy  come  from 
behind  the  wagon  he  applied  his  brakes,  including  the  emer- 
gency brake,  but  was  unable  to  bring  his  vehicle  to  a  stop 
until  after  it  struck  the  plaintiff's  intestate,  who  was  picked 
up  about  five  feet  west  of  the  automobile  truck,  and  the 
same  did  not  travel  more  than  from  ten  to  forty  feet  from 
the  time  the  first  boy  came  into  view  until  it  was  brought 
to  a  full  stop. 

The  finding  of  the  coroner's  jury  introduced  in  evidence 
was  as  follows :  "An  inquisition  was  taken  for  the  People 
of  the  State  of  Illinois  at  2859  North  Spaulding  avenue,  in 
the  city  of  Chicago,  in  said  county  of  Cook,  on  the '26th  day 
of  October,  A.  D.  191 1,  before  me,  Peter  Hoffman,  coro- 
ner in  and  for  said  county,  upon  view  of  the  body  of  Stan- 
ley O.  Thompson,  Jr.,  then  and  there  lying  dead,  upon  the 
oaths  of  six  good  and  lawful  men  of  said  county,  who  be- 
ing duly  sworn  to  inquire  on  the  part  of  the  People  of  the 
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State  of  Illinois  into  all  the  circumstances  attending  the 
death  of  said  Stanley  O.  Thompson  and  by  whom  the  same 
was  produced,  and  in  what  manner  and  when  and  where 
the  said  Stanley  O.  Thompson  came  to  his  death,  do  say 
upon  their  oaths,  as  aforesaid,  that  the  said  Stanley  O. 
Thompson,  now  lying  dead  at  2859  North  Spaulding  ave- 
nue, in  said  city  of  Chicago,  county  of  Cook  and  State  of 
Illinois,  came  to  his  death  on  the  25th  day  of  October,  A.  D. 
191 1,  in  the  office  of  Dr.  Hannig,  2812  Milwaukee  avenue, 
from  injuries  received  by  being  struck  and  thrown  to  the 
ground  by  an  auto-supply  car  owned  by  the  Brunswick- 
Balke-CoUender  Company  and  driven  by  one  Sebastian  W. 
Foy  on  Milwaukee  avenue  between  Sawyer  avenue  and  Di- 
versey  street  at  about  4:45  P.  M.,  October  25,  191 1.  From 
the  testimony  presented,  we,  the  jury,  believe  the  aforesaid 
Sebastian  W.  Foy  was  blameless  for  this  unfortunate  oc- 
currence, and  we  therefore  recommend  his  discharge  from 
further  custody." 

Plaintiff  in  error  objected  to  the  introduction  of  the  ver- 
dict of  the  coroner's  jury  in  evidence,  and  urged  in  support 
of  his  objection  that  the  Coroner's  act,  and  particularly  sec- 
tion 14  of  that  act,  is  unconstitutional  and  void.  The  ob- 
jection was  overruled.  He  thereupon  made  a  motion  to 
strike  out  the  last  paragraph  of  the  verdict,  which  motion 
was  also  overruled,  and  it  was  introduced  in  evidence,  as 
above  stated,  and  taken  by  the  jury  to  the  jury  room.  By 
appropriate  assignment  of  error  the  constitutionality  of  this 
section  of  the  statute  is  raised  in  this  court,  and  it  is  by 
reason  of  such  assignment  of  error  that  the  writ  of  error 
has  been  prosecuted  direct  to  this  court. 

Section  14  of  the  Coroner's  act  is  as  follows:  "It  shall 
be  the  duty  of  the  jurors,  as  sworn  aforesaid,  to  inquire 
how,  in  what  manner,  and  by  whom  or  what,  the  said  dead 
body  came  to  its  death,  and  of  all  other  facts  of  and  con- 
cerning the  same,  together  with  all  material  circumstances 
in  anywise  related  to  or  connected  with  the  said  death,  and 


Digitized  by 


Google 


Dm.  M5.]         Devine  v.  Brunswick-Balke  Co.  509 

make  up  and  sign  a  verdict,  and  deliver  the  same  to  the 
coroner."    (Kurd's  Stat.  1913,  p.  560.) 

The  particular  objections  urged  to  the  constitutionality 
of  this  section  are,  first,  that  it  invests  the  coroner's  jury 
with  judicial  power,  in  violation  of  section  2  of  article  6 
of  the  constitution  of  this  State,  by  which  all  judicial  pow- 
ers are  vested  in  the  courts ;  and  second,  that  it  deprives  a 
person  of  his  property  without  due  process  of  law,  in  vio- 
lation of  the  provisions  of  article  2  of  the  constitution  of 
this  State  and  of  sections  4  and  14  of  the  amendments  of 
the  constitution  of  the  United  States,  in  that  it  permits  one 
to  be  deprived  of  his  property  by  a  proceeding  of  which 
he  has  no  notice  and  in  which  he  is  not  allowed  to  partici- 
pate and  examine  and  cross-examine  the  witnesses  produced 
at  such  hearing.  In  our  judgment  neither  of  these  posi- 
tions is  well  taken.  No  definition  of  the  term  "judicial 
power,"  as  the  term  is  used  in  the  constitution,  is  given  by 
that  instrument.  On  the  contrary,  it  is  there  used  to  desig- 
nate one  of  the  three  great  branches  or  departments  into 
which  the  powers  of  government  are  divided  and  by  which 
its  affairs  are  to  be  administered,  viz. :  The  legislative  de- 
partment, which  makes,  alters  and  repeals  the  laws;  the 
judicial  department,  which  interprets,  construes  and  applies 
the  laws;  (Cooley's  Const.  Lim. — 6th  ed. — 108;)  and  the 
executive  department,  which  executes  and  compels  obedi- 
ence to  the  laws.  (Witter  v.  Cook  County  Comrs.  256  111. 
616.)  Generally  speaking,  there  is  no  great  difficulty  in 
distinguishing  between  the  diflferent  departments  and  the 
duties  and  functions  of  each,  but  in  the  practical  application 
of  those  various  functions  to  the  aflfairs  of  State  it  is  often 
difficult  to  determine  to  which  of  these  three  departments 
the  duties  and  functions  of  many  officers  properly  belong. 
This  arises  from  the  fact  that  in  the  practical  administra- 
tion of  State  aflfairs  there  is  often  such  a  blending  and 
admixture  of  the  diflferent  powers  of  government  that  in- 
stances will  occur  in  which  officers  are  charged  with  funic- 
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tions  and  duties  which  partake  of  the  nature  of  all  three  of 
these  departments.  As  said  in  State  v.  Illinois  Central  Rail-  , 
road  Co.  246  111.  188,  on  page  231 :  "Administrative  and 
executive  officers  are  frequently  called  upon,  iii  the  perform- 
ance of  their  duties,  to  exercise  judgment  and  discretion,  to 
investigate,  deliberate  and  decide,  and  yet  it  has  been  held 
that  they  do  not  exercise  judicial  power,  within  the  mean- 
ing of  the  constitutional  provision.  {Owners  of  Lands  v. 
People,  113  111.  296;  People  v.  Bartels,  138  id.  322;  Peo- 
ple V.  Simon,  176  id.  165.)  The  power  exercised  is  min- 
isterial or  executive,  but  as  an  incident  to  it  the  official  is 
called  upon  to  perform  acts  which  are  in  their  nature  ju- 
dicial,— ^very  nearly  akin  to  those  exercised  by  the  courts. 
Such  powers,  when  conferred  upon  other  officials  than 
judges,  are  often  termed  gMa.n- judicial  or  discretionary. 
They  are  said  to  'lie  midway  between  the  judicial  and  min- 
isterial ones.  The  lines  separating  them  from  such  as  are 
thus  on  their  two  sides  are  necessarily  indistinct,  but  in  gen- 
eral terms,  when  the  law,  in  words  or  by  implication,  com- 
mits to  any  officer  the  duty  of  looking  into  facts  and  act- 
ing upon  them,  not  in  a  way  which  it  specifically  directs 
but  after  a  discretion  in  its  nature  judicial,  the  function 
is  termed  gwoji-judicial.' — Bishop  on  Non-Contract  Laws, 
sees.  785,  786;  Mechem  on  Public  Officers  and  Agents, 
sec.  637."  Judge  Cooley,  in  his  work  on  Constitutional 
Limitations,  (6th  ed.  p.  109,)  defines  judicial  power  as  fol- 
lows: "The  power  which  adjudicates  upon  and  protects 
the  rights  and  interests  of  individual  citizens  and  to  that 
end  construes  and  applies  the  laws."  This  general  defini- 
tion of  the  judicial  power  has  been  adopted  and  approved 
by  this  court  in  the  following  among  other  cases :  Owners 
of  Lands  v.  People,  supra;  People  v.  Chase,  165  111.  527; 
People  V.  Simon,  supra;  State  v.  Illinois  Central  Rail- 
road Co.  supra.  The  power  involves  not  only  the  power  to 
hear  and  determine  a  cause,  but  also  the  power  and  juris- 
diction to  adjudicate  and  determine  the  rights  of  the  par- 
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ties  to  the  controversy  and  to  render  a  judgment  or  decree 
which  will  be  effectual  and  binding  upon  them  in  respect  to 
their  personal  or  property  rights  in  controversy  in-such  pro- 
ceedings. (O'Brien  v.  People,  216  111.  354.)  The  power 
to  hear  without  the  power  also  to  adjudicate  and  determine 
the  rights  of  the  parties  to  such  proceedings  cannot  be  said 
to  be  the  exercise  of  the  judicial  power  as  that  term  is  used 
in  the  constitution  of  this  State.  The  duties  and  functions 
of  a  coroner  and  the  coroner's  jury  are  of  this  character. 
While  the  duties  and  functions  of  such  jury  are  of  a 'judi- 
cial nature  to  the  extent  that  tliey  are  authorized  to  inquire 
into  and  investigate  how,  by  whom  and  in  what  manner  the 
deceased  came  to  his  death  and  of  all  the  facts  and  circum- 
stances connected  with  or  in  any  manner  related  to  or  con- 
nected with  such  person's  death,  and  may  subpoena  and  ex- 
amine witnesses  under  oath  for  that  purpose,  they  have  no 
power,  on  such  hearing,  to  adjudicate  and  determine  the 
rights  and  liabilities  of  the  parties  growing  out  of  the  mat- 
ter under  investigation  by  them,  and  their  finding  has  none 
of  the  attributes  of  a  judgment  or  decree.  No  rights  or 
liabilities,  either  civil  or  criminal,  are  established  or  fixed 
by  it.  A  person  exonerated  from  all  liability  by  the  cor- 
oner's jury  is  still  subject  to  be  indicted  by  the  grand  jury 
for  causing  the  death  of  the  person  of  which  he  was  exon- 
erated by  the  coroner's  jury,  and  he  may  be  tried  and  con- 
victed of  such  act  as  a  criminal  offense  notwithstanding  the 
verdict  of  the  coroner's  jury  exonerating  him;  and  the 
same  is  true  with  respect  to  the  civil  liability  growing  out 
of  such  occurrence.  Their  powers,  then,  are  not  judicial, 
but,  at  most,  are  only  gw(wi-judicial  in  their  nature,  and  the 
statute  in  question  is  therefore  not  invalid  as  a  delegation 
of  the  judicial  power  of  the  State. 

For  the  same  reason  the  act  is  not  void  as  depriving  a 
person  of  his  property  without  due  process  of  law,  as  no 
rights,  property  or  otherwise,  are  fixed  or  established  by 
the  verdict  rendered  in  such  a  proceeding.     At  most  the 
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finding  of  a  coroner's  jury  is  but  a  public  document  con- 
taining prima  facie  evidence  of  the  facts  properly  before 
the  jury,  for  investigation, — ^that  is,  as  to  the  person  and 
the  manner  in  which  such  person  came  to  his  death, — and 
as  such,  as  held  in  United  States  Life  Ins.  Co.  v.  Vocke, 
129  111.  557,  their  finding  is  admissible  in  evidence.  In  the 
Vocke  case,  on  pages  566  and  567,  it  is  said :  "We  are  sat- 
isfied, both  upon  principle  and  authority,  that  the  coroner's 
inquisition  was  admissible  in  evidence.  The  inquisition  was 
made  by  a  public  officer,  acting  under  the  sanction  of  an 
official  oath,  in  the  discharge  of  a  public  duty  enjoined 
upon  him  by  the  law,  and  when  it  is  returned  into  court 
and  is  filed,  we  see  no  reason  why  it  should  not  be  compe- 
tent evidence  tending  to  prove  any  matter  properly  before 
the  coroner  which  appears  upon  the  face  of  the  inquisition. 
We  do  not  hold  that  such  evidence  is  conclusive,  but  only 
that  it  is  competent  evidence  to  be  considered."  This  hold- 
ing has  since  been  approved  in  the  following  among  other 
cases:  Grand  Lodge  L  O.  M.  A.  v.  Wieting,  168  111.  408; 
Stollery  v.  Cicero  and  Proviso  Street  Railway  Co.  243  id. 
290;  Foster  \.  Shepherd,  258  id.  164.  The  admissibility 
in  evidence  of  the  finding  of  a  coroner's  jury  is  now  too 
well  established  by  the  authorities  to  be  longer  considered 
an  open  question  in  this  State.  The  question  as  to  whether 
or  not  Foy  was  blameless  of  the  accident  was  an  essential 
matter  before  the  coroner's  jury  for  their  investigation  and 
a  proper  matter  to  be  included  in  their  verdict  and  as  such 
to  go  to  the  jury.  For  the  reasons  given  we  think  the  court 
did  not  err  in  admitting  the  coroner's  verdict  in  evidence. 
As  to  the  instruction  calling  the  the  attention  of  the  jury 
to  the  verdict  of  the  coroner's  jury  and  directing  them  to 
consider  it  in  determining  the  question  of  defendant's  neg- 
ligence, we  are  of  opinion  it  should  not  have  been  given. 
The  verdict  of  the  coroner's  jury,  like  any  other  public 
document,  was  competent  evidence  tending  to  prove  any 
matter  of  fact  properly  appearing  on  the  face  of  the  inqui- 
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sition,  but  its  weight  as  evidence,  like  any  other  document 
or  other  evidence  in  the  case,  was  for  the  jury,  in  connec- 
tion with  all  of  the  other  facts  and  circumstances  proven  on 
the  trial.  (Hartshorn  v.  Byrne,  147  111.  418.)  The  court 
had  no  right  to  invade  the  province  of  the  jury  and  tell 
them,  or  attempt  to  tell  them,  what  weight  should  be  at- 
tached to  such  finding  of  the  coroner's  jury.  The  instruc- 
tion is  also  objectionable  in  directing  the  jury's  particular 
attention  to  the  verdict  of  the  coroner's  jury,  and  telling 
them  that  they  should  consider  it  in  determining  whether  or 
not  defendant  was  guilty  of  the  negligence  charged  in  the 
declaration  or  some  count  thereof.  It  was  no  more  the  duty 
of  the  jury  to  consider  the  evidence  on  that  question  than 
it  was  their  duty  to  consider  all  of  the  other  competent  evi- 
dence in  the  record  bearing  upon  that  question.  In  Rum- 
bold  V.  Royal  League,  206  111,  513,  we  held  it  was  error  to 
give  an  instruction  which  told  the  jury  that  the  coroner  was 
a  public  officer  acting  under  the  sanction  of  an  official  oath 
in  the  discharge  of  his  duties,-  and  that  the  inquisition  was 
competent  evidence  tending  to  prove  the  cause  of  death 
which  appears  upon  the  face  of  the  inquisition,  and  that 
they  should  consider  the  finding  of  the  coroner's  jury,  to- 
gether with  all  the  other  facts  and  circumstances  in  the 
ca*se,  in  determining  whether  or  not  the  deceased  commit- 
ted suicide,  but  that  "the  finding  of  the  coroner's  jury  or 
inquest  is,  however,  not  conclusive  upon  you  in  determin- 
ing the  cause  of  death,"  and  we  there  said,  on  page  518: 
"All  that  was  admitted  in  evidence  was  the  verdict  of  the 
coroner's  jury,  and  while  it  would  have  been  proper  to  have 
told  the  jury,  by  an  instruction,  that  the  verdict  of  the  cor- 
oner's jury  could  be  considered  by  them  in  determining  the 
nature  and  cause  of  death,  it  should  have  stated  that  in  very 
simple  language,  and  have  coupled  with  it  the  statement, 
not  that  it  was  not  conclusive,  as  is  the  conclusion  of  the 
instruction  here,  but  that  it  was  simply  evidence  that  might 
be  considered  with  other  evidence.    As  we  interpret  the  in- 
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struction,  it  in  effect  tells  the  jury  that  while  the  verdict  is 
not  conclusive,  it  comes  under  the  sanction  of  the  official 
oath  of  an  officer  in  the  discharge  of  his  duty  and  is  of  a 
very  high  class  of  evidence.  We  think  the  court  had  as 
well  said  to  the  jury  that  while  the  law  does  not  make  the 
verdict  of  the  coroner's  jury  conclusive  upon  the  question 
before  them,  the  court  regards  it  as  very  strong  evidence 
of  the  matters  contained  in  it.  The  vice  of  the  instruction 
is  not  relieved  by  telling  the  jury  that  they  should  consider 
it  in  connection  with  the  other  evidence,  facts  and  circum- 
stances in  the  case."  What  is  there  said  with  respect  to  the 
use  of  the  word  "conclusive"  in  the  instruction  is  equally 
applicable  to  the  instruction  given  in  the  case  at  bar.  It 
was  error  to  give  this  instruction. 

Complaint  is  made  of  the  giving  of  other  instructions, 
all  of  which  have  been  considered.  Two  of  them  are  of 
such  a  character  as  to  demand  consideration  at  this  time. 

By  the  sixth  instruction  the  jury  were  told  that  if  they 
believed,  from  the  evidence,  that  the  driver  of  the  defend- 
ant's truck  was  a  person  of  ordinary  and  reasonable  skill  in 
the  business  in  which  he  was  engaged,  and  that  he  exercised 
the  ordinary  judgment  and  skill  of  a  reasonably  careful  and 
prudent  driver  in  driving  the  truck  at  and  just  before  the 
time  of  the  injury  complained  of,  then  .they  should  find  tfie 
defendant  not  guilty.  This  instruction,  standing  alone,  was 
proper. 

The  seventh  instruction  was  as  follows: 

"The  law  presumes,  in  the  absence  of  any  evidence  to 
the  contrary,  that  the  driver  of  the  truck  in  question  was 
a  reasonably  careful  and  skillful  driver  of  auto  trucks;  and 
in  this  case,  if  you  believe,  from  all  the  evidence,  plaintiff 
has  failed  to  prove  that  the  driver  of  the  truck  in  question 
was  not  a  reasonably  careful  and  skillful  driver  of  automo- 
bile trucks,  then  the  defendant  is  entitled  to  the  presump- 
tion that  th^  said  driver  was  reasonably  careful  and  skillful 
in  such  work." 
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The  last  instruction  should  not  have  been  given.  There 
is  no  presumption,  one  way  or  the  other,  as  to  the  skill 
or  want  of  skill  of  the  driver  of  a  vehicle,  whether  horse- 
drawn  or  propelled  by  mechanical  power,  when  all  of  the 
facts  and  circumstances  out  of  which  the  charge  of  neg- 
ligence arose  are  before  the  jury.  When  negligence  is 
charged  and  there  is  evidence  in  support  of  such  charge,  the 
fact  that  the  driver  of  the  vehicle  was  a  reasonably  care- 
ful and  skillful  driver  and  that  he  exercised  that  degree  of 
care  and  skill  which  an  ordinarily  careful  and  skillful  driver 
would  have  exercised  under  the  circumstances  was  a  matter 
of  proof  by  the  defendant.  The  instruction  should  not  have 
been  given. 

The  court  also  gave  at  the  instance  of  defendant  in  er- 
ror the  following  instruction,  numbered  17: 

"If  you  believe,  from  all  the  evidence  in  this  case,  that 
as  the  driver  of  the  defendant's  truck  at  the  time  and  place 
in  question  approached  the  place  where  the  deceased  was 
injured  there  was  no  apparent  necessity  appearing  for  the 
driver  of  said  truck  stopping  or  slacking  the  speed  of  the 
truck  in  order  to  prevent  injury  to  the  deceased,  then  the 
law  did  not  require  the  driver  of  the  truck  to  stop  or  slacken 
the  speed  of  the  truck." 

This  instruction  was  clearly  erroneous.  It  is  not  a 
question  as  to  whether  or  not,  in  approaching  the  place  in 
question,  there  was  no  "apparent  necessity  appearing  for 
the  driver  of  said  truck  stopping  or  slacking  the  speed  of 
the  truck  in  order  to  prevent  injury  to  the  deceased," 
but  whether  or  not  the  driver  was  operating  the  car  with 
that  degree  of  care  and  skill  which  an  ordinarily  prudent 
and  skillful  driver  would  have  exercised  under  the  circum- 
stances, having  due  regard  to  the  location,  circumstances 
and  surroundings  in  which  the  driver  was  operating  his  car 
at  the  time.  The  evidence  on  the  question  of  iKgligence 
was  close  and  conflicting,  and  in  this  condition  of  the  rec- 
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ord  it  was  essential  that  the  jury  should  have  been  clearly 
and  accurately  instructed  as  to  the  law  of  the  case. 

For  the  errors  indicated  in  giving  the  instructions  com- 
plained of,  the  judgment  of  the  superior  court  must  be  re- 
versed and  the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 


The  People  ex  rel,  E.  S.  Herron,  County  Collector,  Ap- 
pellee, vs.  The  Cincinnati,  Lafayette  and  Chicago 
Railroad  Company,  Appellant. 

Opinion  Hied  December  22,  1915. 

1.  Taxes — president  of  hoard  of  highway  commissioners  need 
not  name  and  record  time  for  meeting  to  fix  rate.  It  is  not  neces- 
sary that  the  president  of  the  board  of  highway  commissioners 
shall  name  at  some  previous  meeting  the  time  for  the  meeting  pro- 
vided for  in  section  50  of  the  Roads  and  Bridges  act  of  1913  to 
fix  the  rate  of  road  and  bridge  taxes  nor  that  his  action  in  nam- 
ing the  time  of  the  meeting  shall  be  made  a  matter  of  record. 

2.  Same — record  need  not  show  organization  of  meeting  to  Hx 
amount  of  tax.  If  the  record  shows  a  meeting  on  the  first  Tues- 
day in  September,  at  which  the  highway  commissioners  met,  and, 
all  concurring,  determined  on  the  amounts  to  be  levied  for  road 
and  bridge  purposes  and  ditching  to  drain  roads,  that  is  all  that 
the  law  requires,  and  it  is  not  necessary  that  the  record  show  the 
organization  of  the  meeting. 

3.  Same — what  is  a  sufficient  record  of  highway  commissioners, 
A  record  of  a  meeting  of  the  highway  commissioners  on  the  first 
Tuesday  in  September,  which,  after  a  statement  of  the  accounts 
audited  and  allowed  by  the  board  of  auditors,  contains  the  record 
of  a  certificate  of  highway  commissioners  showing  that  a  certain 
amount  has  been  determined  upon  by  them  as  required  for  road 
and  bridge  purposes  and  a  certain  amount  for.  ditching  to  drain 
roads,  is  a  sufficient  record  of  the  action  of  the  commissioners  in 
fixing  the  amount  required  for  roads  and  bridges. 

4.  Same — a  judgment  for  road  taxes  should  not  he  against  the 
ohjector  personally.  A  judgment  for  delinquent  road  and  bridge 
taxes  should  not  be  against  the  objecting  railroad  company  but 
should  be  several  against  the  property  of  the  company  in  the  re- 
spective towns  in  which  the  taxes  are  due,  substantially  in  the  form 
prescribed  by  section  191  of  the  Revenue  act. 
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AppEai.  from  the  County  Court  of  Iroquois  county; 
the  Hon.  John  H,  Gillan,  Judge,  presiding. 

W.  R.  Hunter,  Free  P.  Morris,  and  RoscoE  Conk- 
UNG  South,  for  appellant. 

J.  W.  Kern,  State's  Attorney,  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

The  county  court  of  Iroquois  county  overruled  the  ob- 
jections of  the  appellant,  the  Cincinnati,  Lafayette  and  Chi- 
cago Railroad  Company,  to  the  road  and  bridge  taxes  of 
the  towns  of  Beaver  and  Concord  for  the  year  1914  and 
rendered  judgment  against  the  appellant  for  such  taxes. 

The  objections  relied  upon  at  the  hearing  and  upon  this 
appeal  are,  that  the  presidents  of  the  respective  boards  of 
commissioners  of  highways  did  not  name  the  time  for  the 
regular  semi-annual  meeting  between  the  first  Tuesday  in 
August  and  the  first  Tuesday  in  September  and  make  the 
same  a  matter  of  record ;  that  there  was  no  record  of  any 
meeting  of  the  commissioners  of  highways  in  the  town  of 
Beaver  on  the  first  Tuesday  in  September,  and  that  there 
was  no  sufficient  record  of  the  meeting  of  the  commission- 
ers of  highways  of  the  town  of  Concord  on  August  29, 
191 4.  It  is  also  assigned  as  error  that  the  judgment  was 
rendered  against  the  appellant,  when  it  should  have  been 
against  its  property  in  each  municipality  where  the  tax  was 
levied. 

Section  50  of  the  Road  and  Bridge  act  provides  that 
the  commissioners  of  highways  shall  hold  a  regular  semi- 
annual meeting  between  the  first  Tuesday  in  August  and 
the  first  Tuesday  in  September  of  each  year  at  a  time  to 
be  named  by  their  president,  and  it  is  contended  that  the 
president  must  name  the  time  at  a  meeting  of  the  board 
and  it  must  be  made  a  matter  of  record  at  such  meeting, 
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so  that  those  who  are  interested  may  know  from  the  rec- 
ord the  time  when  the  commissioners  will  meet  and  have 
an  opportunity  to  be  heard.  The  act  does  not  provide  in 
what  manner  or  by  what  means  the  president  shall  name 
the  time  of  the  meeting  or  that  he  shall  keep  any  record  of 
his  official  acts  when  not  acting  as  a  member  of  the  board. 
The  meeting  is  to  be  held  at  some  time  between  the  first 
Tuesday  in  August  and  the  first  Tuesday  in  September,  and 
as  the  time  must  be  selected  in  some  way,  the  apparent 
purpose  of  the  act  is  merely  to  place  the  time  within  the 
control  of  the  president.  There  is  no  force  in  the  argu- 
ment that  a  record  is  required  so  that  those  interested  may 
have  notice  and  appear,  with  an  opportunity  to  be  heard. 
The  purpose  of  the  meeting  is  to  fix  a  rate  which  shall  be 
the  limit  of  taxation,  and  the  determination  of  any  rate 
could  not  be  prejudicial  to  the  interests  of  the  tax-payer. 
The  commissioners  at  that  meeting  would  simply  put  a  limit 
on  the  taxes  to  be  levied,  while  the  amounts  are  to  be  fixed 
at  a  later  meeting,  the  time  of  which  is  definitely  fixed  as 
the  first  Tuesday  in  September.  The  tax-payer  has  notice 
by  the  statute  when  that  meeting  will  be  held  and  can  then 
appear  and  be  heard  as  to  the  amounts  that  should  be 
raised  by  taxation.  It  is  not  necessary  that  the  president 
should  name  the  time  at  a  board  meeting  and  have  it  re- 
corded in  the  proceedings. 

The  appellant  offered  in  evidence  the  record  of  the 
proceedings  of  the  highway  commissioners  of  the  town  of 
Beaver  kept  by  the  clerk,  which  showed  that  a  meeting  was 
held  on  August  29,  1914,  at  which  two  of  the  commission- 
ers were  present,  and  a  resolution  was  adopted  fixing  the 
tax  rate  for  road  and  bridge  purposes  at  sixty-one  cents  on 
each  $100  valuation  of  taxable  property  and  five  cents  on 
each  $100  valuation  for  ditching  to  drain  roads.  The  rec- 
ord showed  another  meeting  on  September  i,  1914,  and  the 
record  began  with  a  meeting  of  the  board  of  auditors. 
After  a  statement  of  accounts  audited  and  allowed,  there 


Digitized  by 


Google 


Dfc'15.]       The  People  v.  C,  L.  &  C.  R.R.  Co.  519 

was  a  certificate  of  the  commissioners  of  highways  that 
they  had  determined  there  should  be  levied  for  road  and 
bridge  purposes  $8500  and  for  ditching  to  drain  roads  $550, 
the  total  amount  being  $9050,  and  this  was  signed  by  all 
three  of  the  commissioners.  The  record  did  not  show  an 
organization  of  the  meeting  nor  the  determination  of  these 
amounts  by  a  formal  resolution,  but  it  did  show  that  the 
commissioners  met,  and,  all  three  concurring,  determined 
on  the  amounts  to  be  levied,  which  was  all  that  was  re- 
quired by  the  law. 

In  the  town  of  Concord  the  record  showed  a  meeting 
of  the  commissioners  on  August  29,  1914,  at  which  one  of 
the  commissioners  offered  a  resolution  that  they  required 
for  road  and  bridge  purposes  a  tax  rate  of  sixty-one  cents 
on  each  $100  valuation  of  taxable  property,  and  the  resolu- 
tion was  unanimously  adopted.  The  record  also  showed  a 
regular  meeting  on  the  first  day  of  September,  with  all  of 
the  commissioners  present,  when  a  certificate  of  the  tax 
rate  was  made  and  entered  of  record  certifying  that  the 
board  had  determined  that  there  should  be  levied  for  road 
and  bridge  purposes  the  sum  of  $5000,  and  this  was  signed 
by  all  the  commissioners.  It  was  not  necessary  that  there 
should  be  any  formal  recitation  that  the  meeting  was  organ- 
ized, and  the  statute  was  complied  with.  The  court  did 
not  err  in  overruling  the  objections. 

The  judgment  should  not  have  been  against  the  ob- 
jector, which  was  not  personally  liable  for  the  taxes,  but 
should  have  been  several  against  its  property  in  the  respec- 
tive towns  in  which  the  taxes  were  due,  substantially  in  the 
form  prescribed  by  section  191  of  the  Revenue  act. 

The  judgment  is  reversed  and  the  cause  remanded,  with 
directions  to  enter  judgment  for  the  taxes  against  the  prop- 
erty of  the  appellant  in  the  several  towns  in  which  they 

were  evie  .      Reversed  and  remanded,  with  directions. 
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Herman  H.  WiEGMan  et  al.  Plaintiffs  in  Error,  vs. 
Chab^ES  H.  Kusel  et  al.  Defendants  in  Error. 

Opinion  filed  December  22,  1915, 

1.  Building  lines — force  of  building  line  restriction  does  not 
depend  upon  whether  it  is  a  covenant  running  with  the  land.  The 
force  of  a  building  line  restriction  does  not  depend  upon  the  ques- 
tion whether  it  is  a  covenant  running  with  the  land,  but  rests  upon 
the  ground  that  one  who  purchases  with  notice  of  the  agreement 
will  not  be  permitted  to  make  use  of  his  land  in  a  manner  incon- 
sistent therewith. 

2.  Same — general  rule  as  to  enforcement  of  building  line  re- 
striction. The  right  to  enforce  a  building  line  restriction  estab- 
lished as  part  of  a  general  plan  is  based,  not  upon  the  agreement 
made  by  the  subsequent  purchaser,  but  upon  the  theory  that  each 
purchaser  buying  a  lot  with  notice  of  the  general  plan  impliedly 
assents  thereto  and  can  be  compelled  to  comply  therewith  at  the 
suit  of  the  owner  of  any  other  lot,  without  reference  to  the  order 
in  wliich  the  lots  were  sold. 

3.  Same — when  purchaser  will  be  bound  by  building  restriction. 
One  who  takes  title  to  a  lot  with  notice,  actual  or  constructive,  of 
a  binding  agreement  between  his  grantor  and  the  original  owner 
of  the  lot  establishing  a  building  restriction  will  be  bound  to  abide 
by  it,  and  a  court  of  equity  will  enforce  it  even  though  his  deed 
does  not  contain  the  restriction. 

4.  Same — effect  where  original  owner  re-purchases  and  conveys 
without  restriction.  Where  all  the  lots  in  a  block  fronting  on  a 
certain  street  are  conveyed  by  deeds,  each  of  which  contains  the 
same  building  line  restriction,  the  fact  that  the  original  owner  re- 
purchases some  of  the  lots  and  conveys  them  without  restriction 
does  not  relieve  the  purchaser  or  his  assigns  from  the  binding 
force  of  the  restriction,  where  the  restriction  is  shown  in  the  rec- 
ord of  the  original  deeds  and  on  the  abstract  of  title. 

5.  Same — effect  upon  a  building  line  restriction  of  change  in 
character  of  neighborhood.  Before  a  court  of  equity  will  refuse  to 
enforce  a  general  building  line  restriction  upon  the  ground  that 
there  has  been  a  change  in  the  character  of  the  neighborhood,  there 
must  have  been  such  change  in  the  character  and  condition  of  the 
adjoining  property  as  to  render  the  restriction  inapplicable  accord- 
ing to  the  intent  and  spirit  of  the  contract. 

Writ  of  Error  to  the  Superior  Court  of  Cook  county ; 
the  Hon.  Denis  E.  Sui<uvan,  Judge,  presiding. 
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Anderson  E.  Martin,  and  Alvah  T.  Martin,  (New- 
ton Wyeth,  of  counsel,)  for  plaintiffs  in  error. 

Julius  Stern,  for  defendants  in  error. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

Plaintiffs  in  error  filed  in  the  superior  court  of  Cook 
county  a  bill  for  injunction  to  restrain  defendants  in  error 
from  erecting  a  building  on  certain  lots,  on  the  ground  that 
the  said  action  would  be  in  violation  of  restrictions  as  to  a 
building  line.  Defendants  in  error  answered,  and  a  hear- 
ing was  had  before  the  court  and  a  decree  entered  finding 
in  favor  of  defendants  in  error,  the  bill  being  dismissed. 
From  that  decree  this  writ  of  error  was  sued  out. 

The  stipulation  of  facts  in  the  record  shows  that  the 
lots  in  question  face  north  on  West  Monroe  street,  between 
Forty-seventh  and  Forty-eighth  avenues.  They  are  a  part 
of  Hobart's  subdivision,  platted  in  1874.  The  plat  contains 
no  building  line  restrictions  as  to  said  lots.  Twenty-four 
lots,  all  in  the  north  half  of  block  3  and  including  those 
owned  by  the  parties  Jto  this  proceeding,  belonged  to  Dav- 
enport Galbraith  in  1888.  E.  A.  Cummings  &  Co.  were 
then  acting  as  the  agents  of  said  Galbraith  and  sold  all  of 
said  twenty- four  lots  to  various  purchasers  during  1888 
and  the  years  immediately  following.  Plaintiff  in  error 
Wiegman  at  that  time  purchased  lot  21  and  the  east  nine 
feet  of  lot  22.  His  deed,  and  each  of  the  deeds  to  the 
other  twenty-three  lots  from  Galbraith,  contained  the  fol- 
lowing provision :  "This  deed  is  granted  upon  the  express 
condition  and  stipulation  that  no  building  be  erected  upon 
said  above  described  premises  prior  to  January  i,  1898, 
costing  less  than  $2000,  the  necessary  out-buildings  of  any 
residence  excepted.  Said  second  party  also  agrees  not  to 
build  within  thirty  feet  of  the  north  line  of  said  premises.*' 
Most,  if  not  all,  of  these  lots  were  sold  at  an  auction  sale 
conducted  for  the  owner  by  said  E.  A.  Cummings  &  Co., 
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which  latter  firm  had  prepared  maps  and  descriptive  litera- 
ture, in  which  was  stated,  among  other  things,  "Building 
line  thirty  feet  back  from  street."  The  abstract  of  title 
covering  the  lots  of  defendants  in  error  includes  a  copy 
of  the  building  restriction  as  contained  in  the  deed  above 
mentioned.  The  lots  of  defendants  in  error  were  originally 
conveyed  to  other  parties,  the  deeds  containing  said  restric- 
tion. Said  lots  were  afterward  re-purchased  by  Galbraith, 
and  were  later  by  him  conveyed  to  another  party  by  deeds 
containing  no  reference  to  the  building  restriction.  There- 
after defendants  in  error  purchased  these  lots  from  the 
grantees  of  Galbraith. 

The  principal  question  in  this  case  is  whether,  under  the 
circumstances  shown  here,  defendants  in  error  were  bound 
by  the  building  line  restriction  in  the  original  deeds.  Where 
there  was  a  general  plan  or  scheme  made  for  the  benefit  of 
each  purchaser  at  the  time  of  the  purchase,  such  plan  has 
been  enforced  between  grantees  where  lots  were  sold  and 
agreements  made  with  each  purchaser  as  to  the  building 
line.  We  have  held  that  the  inference  is  that  the  agree- 
ments were  intended  for  the  common  benefit  of  all  the  pur- 
chasers. That  intention  is  manifested  by  the  character  of 
the  transaction,  and  each  may  enforce  the  restrictive  agree- 
ment against  each  of  the  others.  Hays  v.  St.  Paul  M,  B. 
Church,  196  111.  633;  Childs  v.  Douglas,  5  DeO.,  M.  &  G. 
739;  Clark  V.  McGee,  159  111.  518;  Sharf>  v.  Ropes,  no 
Mass.  381 ;   Whatman  v.  Gibson,  9  Sim.  Ch.  196. 

Counsel  for  defendants  in  error  contends  that  the  agree- 
ment in  each  deed  was  personal  to  the  parties  and  was  not 
a  covenant  runnitig  with  the  land ;  that  while  the  original 
grantee  of  the  deed  was  bound  by  it  his  grantees  would  not 
be.  The  decision  of  this  question  does  not  depend  upon 
whether  the  covenant  runs  with  the  land.  In  the  leading 
case  of  Tulk  v.  Moxhay,  2  Phill.  Ch.  774,  this  question  is 
discussed  at  length.  It  was  there  said  (p.  776) :  "It  is  now 
contended,  not  that  the  vendee  could  violate  that  contract 
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but  that  he  might  sell  the  piece  of  land,  and  that  the  pur- 
chaser from  him  may  violate  it  without  this  court  having 
any  power  to  interfere.  If  that  were  so  it  would  be  im- 
possible for  an  owner  of  land  to  sell  part  of  it  without  in- 
curring the  risk  of  rendering  what  he  retains  worthless.  It 
is  said  that,  the  covenant  being  one  which  does  not  run 
with  the  land,  this  court  cannot  enforce  it;  but  the  ques- 
tion is,  not  whether  the  covenant  runs  with  the  land,  but 
whether  a  party  shall  be  permitted  to  use  the  land  in  a  man- 
ner inconsistent  with  the  contract  entered  into  by  his  vendor 
and  with  notice  of  which  he  purchased.  Of  course,  the 
price  would  be  affected  by  the  covenant,  and  nothing  could 
be  more  inequitable  than  that  the  original  purchaser  should 
be  able  to  sell  the  property  the  next  day  for  a  greater  price 
in  consideration  of  the  assignee  being  allowed  to  escape 
from  the  liability  which  he  had  himself  undertaken.  That 
the  question  does  not  depend  upon  whether  the  covenant 
runs  with  the  land  is  evident  from  this :  that  if  there  was 
a  mere  agreement  and  no  covenant  this  court  would  en- 
force it  against  a  party  purchasing  with  notice  of  it,  for  if 
an  equity  is  attached  to  the  property  by  the  owner,  no  one 
purchasing  with  notice  of  that  equity  can  stand  in  a  dif- 
ferent situation  from  the  party  from  whom  he  purchased." 
This  doctrine  as  here  laid  down  has  been  quoted  with  ap- 
proval by  this  court  in  Frye  y.  Partridge,  82  111.  267.  The 
right  to  enforce  this  restriction  upon  the  use  of  the  land  is 
based,  not  upon  the  agreement  made  by  the  subsequent  pur- 
chaser, but  upon  the  theory  that  each  purchaser  buying  a 
lot  with  notice  of  a  general  plan  of  improvement  impliedly 
assents  thereto  and  can  be  compelled  to  comply  therewith 
at  the  suit  of  the  owner  of  any  other  lot,  without  reference 
to  the  order  in  which  the  lots  were  sold.  (Parker  v.  Night- 
ingale, 6  Allen,  341;  i  Tiffany  on  Real  Prop.  sec.  352.) 
An  owner  has  a  right  to  sell  his  property  upon  such  terms 
and  conditions  as  he  may  think  proper,  and  if  the  terms 
are  accepted  by  the  grantee  and  are  not  objectionable  in  law 
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they  will  be  enforced  at  the  suit  of  the  one  in  whom  the 
right  is  vested.  If  a  subsequent  owner  has  taken  title  with 
notice,  either  actual  or  constructive,  of  a  binding  agreement 
between  his  grantor  and  the  original  owner  establishing  a 
building  restriction,  he  will  be  bound  to  abide  by  it  and 
equity  will  enforce  it.  (Hays  v.  St.  Paul  M.  B.  Church, 
supra.)  A  court  of  chancery  will  recognize  and  enforce 
agreements  concerning  real  estate  although  such  agreements 
are  not  expressed  with  technical  accuracy;  nor  is  it  mate- 
rial that  such  stipulations  should  be  binding  at  law  or  that 
there  should  be  privity  of  estate  between  the  parties  in  or- 
der to  warrant  equitable  relief.  (Frye  v.  Partridge,  supra; 
Parker  v.  Nightingale,  supra.)  Such  building  restrictions 
will  be  enforced  in  equity  upon  equitable  principles,  each 
case  being  considered  with  reference  to  its  own  circum- 
stances.   O'Gallagher  v.  Lock/tart,  263  111.  489. 

Was  this  building  restriction  in  the  original  deed  from 
Galbraith,  recorded  and  shown  in  the  abstract,  sufficient  to 
put  defendants  in  error  upon  inquiry?  They  are  charged 
with  notice  of  anything  showing  such  restriction  which  may 
be  shown  in  a  conveyance  in  the  chain  of  title,  (i  Tif- 
f^y  on  Real  Prop.  sec.  350.)  A  restriction  in  a  deed  very 
similar  to  the  one  here  in  question  has  been  held  to  bind 
successors  in  title  and  was  enforced  against  them.  (Win- 
field  V.  Henning,  21  N.  J.  Eq.  .188;  2  Devlin  on  Real  Es- 
tate,— 3d  ed. — sec.  940.)  Manifestly,  there  was  a  general 
scheme  or  plan  in  the  sale  of  these  twenty-four  lots  on 
Monroe  street  as  to  this  building  line  restriction,  and  the 
restriction  was  embodied  in  each  deed  to  every  purchaser. 

(Under  the  authorities  such  restriction  was  intended  for  the 
benefit  of  all  the  lots,  each  purchaser  being  subject  thereto 
and  having  the  benefit  thereof.  It  is  not  denied  that  the 
abstract  of  the  title  of  defendants  in  error  showed  this  re- 
striction as  to  the  original  deed  from  Galbraith  and  that 
such  deed  was  recorded.  These  facts,  considered  in  the 
light  of  all  the  other  circumstances  with  reference  to  the 
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conve3rances  of  these  lots,  were  such  notice  to  defendants 
in  error  as  to  render  the  restriction  enforcible  against  them. 

It  is  contended  that  because  the  lots  of  defendants  in 
error  had  been  re-purchased  by  the  original  owner  after  the 
original  deed  was  executed  with  this  restriction  and  were  a 
second  time  transferred  by  the  original  owner  without  any 
restriction  as  to  this  building  line,  under  these  circumstances 
the  original  restriction  would  not  bind  the  defendants  in  er- 
ror. We  do  not  see  how  this  would  in  any  manner  change 
the  legal  standing  of  the  parties.  Galbraith,  when  he  re- 
purchased the  lots,  was  in  the  same  position  as  any  other 
purchaser  in  the  chain  of  title,  and  had  no  power  by  his 
second  deed  to  change  the  effect  of  his  original  deed  con- 
taining this  building  restriction,  executed  under  the  general 
plan  and  with  the  purpose  of  benefiting  the  other  lots. 

Counsel  for  defendants  in  error  insists  that  the  evidence 
as  to  the  advertisements,  plans,  maps  and  other  literature 
distributed  at  the  time  of , the  lot  sale  was  inadmissible,  as 
it  was  not  shown  that  Cummings  &  Co.  had  authority,  as 
agents,  to  make  any  such  agreement.  The  evidence  on  this 
subject  clearly  showed  a  publicly  announced  plan  as  to  this 
building  line  restriction,  and  also  tended  strongly  to  show 
that  all  prospective  purchasers  would  understand  that  this 
restriction  was  placed  upon  all  lots  sold.  The  owner,  Gal- 
braith, followed  up  these  public  announcements  by  having 
inserted  in  the  deeds  for  all  lots  sold,  this  building  line 
restriction.  Whether  or  not  he  had  originally  authorized 
Cummings  &  Co.  to  advertise  that  lots  would  be  sold  with 
this  restriction,  we  think  it  is  clear  that  he  accepted  and 
approved  that  plan  in  executing  these  deeds.  Even  conced- 
ing, however,  that  this  evidence  should  not  have  been  ad- 
mitted, there  can  be  no  question,  from  other  evidence,  that 
defendants  in  error  had  full  notice  of  this  building  line  re- 
striction in  the  original  deeds  before  they  purchased  the  lots 
in  question. 
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Counsel  for  defendants  in  error  further  insists  there  has 
been  sufficient  change  in  the  character  of  the  neighborhood 
to  warrant  the  court  in  holding  that  it  would  be  inequitable 
to  enforce  now  the  restriction  as  to  this  building  line.  At 
the  time  of  the  original  sale  of  said  lots  by  Galbraith  they 
were  outside  of  the  improved  and  settled  territory  of  Chi- 
cago, only  a  few  scattered  houses  having  been  built  in  that 
vicinity,  but  there  has  been  much  building  in  that  neighbor- 
hood since  then,  and  the  property  is  within  the  city.  Mon- 
roe street  in  this  block  is  residence  property.  Forty-eighth 
(now  Cicero)  avenue  crosses  Monroe  street  immediately 
west  and  adjoining  the  block  in  which  these  lots  are  located, 
one  of  the  lots  of  defendants  in  error  being  on  the  corner 
of  Monroe  street  and  Cicero  avenue.  There  is  an  electric 
line  upon  this  last  named  street,  and  it  is  a  semi-business 
street  in  this  locality.  From  the  stipulation  of  the  facts  it 
appears  that  this  building  restriction  has  been  observe;d  on 
Monroe  and  other  streets  in  the  subdivision  with  possibly 
one  exception, — a  block  north  on  Madison  street  and  Cicero 
avenue.  Equity  will  not,  as  a  rule,  enforce  a  building  re- 
striction where  by  the  acts  of  the  grantor  who  imposed  it 
or  of  those  who  derive  title  under  him,  the  property,  and 
that  in  the  vicinity,  has  so  changed  its  character  and  en- 
vironment and  the  use  to  which  it  may  be  put  as  to  make 
it  unfit  or  unprofitable  for  use  if  the  restriction  be  enforced. 
(Ewartsen  v.  Gerstenberg,  i86  111.  344.)  But  the  charac-' 
ter  and  condition  of  the  adjoining  property  must  have  been 
so  changed  as  to  render  the  building  restriction  inapplicable 
according  to  the  intent  and  spirit  of  the  contract.  {Star 
Brezvcry  Co,  v.  Primas,  163  III.  652;  see,  also,  Turney  v. 
Shriver,  269  id.  164.)  We  do  not  think  that  the  proof 
shows  that  there  have  been  any  such  changes  as  to  the 
character  of  the  neighborhood  as  to  estop  plaintiffs  in  error 
from  enjoining  the  contemplated  improvement  in  so  far  as 
it  violates  this  building  line  restriction  heretofore  created 
as  to  the  lots  of  defendants  in  error. 
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The  decree  of  the  superior  court  will  be  reversed  and 
the  cause  remanded  to  that  court,  with  directions  to  enter 
a  decree  in  accordance  with  the  views  herein  expressed. 
Reversed  and  reniattded,  with  directions. 


Thb  People  ex  rel  M.  T.  Kiggins,  County  Collector,  Ap- 
pellant, t/.y.  The  Cleveland,  Cincinnati,  Chicago  and 
St.  Louis  Railway  Company,  Appellee. — Same  Ap- 
pellant vs.  The  Chicago  and  Eastern  Illinois  Rail- 
way Company,  Appellee. — Same  Appellant  vs,  Fran- 
cis S.  Peabody  et  al.  Appellees. 

Opinion  Hied  December  22,  ipi^. 

X.  Taxes — certificate  of  highway  commissioners  need  not  state 
that  meeting  was  held.  Section  56  of  the  Roads  and  Bridges  act 
of  1913  requires  that  the  highway  commissioners  shall  certify  the 
amount  necessary  to  be  raised  by  taxation  for  road  and  bridge  pur- 
poses, but  it  does  not  require  the  certificate  to  state  that  a  meeting 
was  held  to  determine  the  amount,  nor  any  other  action  prelimi- 
nary to  the  ascertainment  of  the  amount. 

2.  Same — what  record  of  action  of  highway  commissioners  is 
suMcient.  A  record  of  a  certificate  of  the  commissioners  of  high- 
ways of  their  determination  of  the  amount  to  be  levied  for  road 
and  bridge  purposes  is  a  sufficient  record  of  the  action  of  the  com- 
missioners though  it  does  not  show  the  organization  of  a  meeting 
or  the  determination  of  the  amount  by  a  formal  resolution.  (Peo- 
ple V.  Cincinnati,  Lafayette  and  Chicago  Railroad  Co.  ante,  p.  516, 
followed.) 

3.  Same — when  leave  to  amend  the  record  is  properly  denied. 
Leave  to  amend  the  record  of  highway  commissioners  is  properly 
denied  on  application  for  judgment  and  order  of  sale,  where  there 
is  no  offer  to  prove  any  fact  or  what  was  done  by  the  highway 
commissioners,  but  only  to  show  that  a  levy  of  the  amount  named 
in  the  certificates  was  made  by  the  highway  commissioners,  which 
is  a  conclusion  of  law. 

Farmer,  C.  J.,  dissenting. 

Appeal  from  the  County  Court  of  Montgomery  county ; 
the  Hon.  T.  J.  McDavid,  Judge,  presiding. 
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J.  Earl  Major,  State's  Attorney,  for  appellant. 

Gillespie  &  Fitzgerald,  and  Hill  &  Bullington, 
(George  B.  Gillespie,  L.  J.  Hackney,  G.  B.  Hill,  and 
H.  T.  Dick,  of  counsel,)  for  appellees. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

These  appeals  are  from  the  judgment  of  the  county 
court  of  Montgomery  county  sustaining  the  objections  of 
the  Cleveland,  Cincinnati,  Chicago  and  St.  Louis  Railway 
Company,  the  Chicago  and  Eastern  Illinois  Railway  Com- 
pany and  Francis  S.  Peabody  and  others  to  the  road  and 
bridge  taxes  of  1914  in  the  towns  of  Witt,  Irving,  East 
Fork  and  Grisham  and  denying  the  application  of  the  col- 
lector for  orders  of  sale  against  the  property  of  objectors. 

The  first  objection  was  to  the  certificates  of  the  highway 
commissioners,  which  were  identical  in  each  case  except  as 
to  the  name  of  the  town,  the  amount  of  the  tax  and  the 
signatures  of  the  commissioners.  They  certified  to  the  total 
amount  of  money  necessary  to  be  raised  by  taxation  for 
the  ensuing  year,  commencing  on  Tuesday  next  preceding 
the  annual  meeting  of  19 14,  for  the  proper  construction, 
maintenance  and  repair  of  the  roads  and  bridges  of  the 
town,  and  directed  the  county  clerk,  upon  approval  of  the 
board  of  supervisors,  to  extend  such  a  rate  as  would  pro- 
duce the  amount  certified,  provided  the  rate  should  not  ex- 
ceed sixty-one  cents  on  each  $100  valuation.  It  was  ob- 
jected that  the  certificate  did  not  give  the  rate  of  taxation 
nor  state  that  the  regular  semi-annual  meeting  had  been  held 
between  the  first  Tuesday  of  August  and  the  first  Tuesday 
of  September  and  the  rate  of  taxation  then  determined. 
The  holding  of  this  meeting  and  the  fixing  of  the  rate  there- 
in are  essential  to  the  validity  of  the  tax.  {People  v.  To- 
ledo,  St.  Louis  and  Western  Railroad  Co,  266  111.  112.) 
Section  56  provides  for  the  filing  of  the  certificate  of  the 
highway  commissioners  in  the  office  of  the  county  clerk  as 
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the  basis  for  their  approval  and  the  extension  of  the  tax. 
It  does  not  require  that  the  commissioners  shall  certify 
to  all  their  action  preliminary  to  the  ascertainment  of  the 
amoimt  of  tax  required,  but  only  that  they  shall  certify  to 
the  boaxd  of  supervisors  the  amount  necessary  to  be  raised 
by  taxation  for  .the  proper  construction,  maintenance  and 
repair  of  roads  and  bridges  in  the  town.  While  the  county 
clerk  is  authorized  to  extend  only  such  part  of  the  amount 
certified  as  may  be  approved  by  the  board  of  supervisors, 
there  is  no  requirement  that  the  commissioners  shall  certify 
for  the  information  of  the  board  of  supervisors  anything 
further  than  the  amount  they  may  require.  The  certificates 
of  the  commissioners  complied  with  the  requirements  of 
the  law. 

The  record  of  the  highway  commissioners  of  the  town 
of  East  Fork  showed  that  a  meeting  was  held  on  August  5, 
1914.  The  following  entry  recorded  on  page  93  of  the  rec- 
ord was  also  introduced  in  evidence: 

"Annual  Levy  for  Road  and  Bridge  Fund. 

State  of  Illinois,  Montgomery  County, 
Town  of  East  Fork. 
Board  of  Highway  Commissioners, 
"1,  the  undersigned  highway  commissioner  of  said  town,  have 
ascertained  and  determined  that  the  total  sum  necessary  to  be 
raised  by  taxation  on  the  real  and  personal  and  railroad  property 
of  the  said  town  of  East  Fork,  in  the  county  aforesaid,  for  the  en- 
suing year,  commencing  on  Tuesday  next  preceding  the  annual 
town  meeting  of  1914,  for  the  proper  construction,  maintenance 
and  repair  of  roads  and  bridges  in  said  town,  is  the  sum  of  $6000; 
and  upon  your  approval  the  county  clerk  is  hereby  instructed  to 
extend  such  a  rate  as  will  produce  the  above  amount,  provided 
that  said  rate  shall  not  exceed  sixty-one  cents  on  each  $100  valua- 
tion of  taxable  property  of  said  town. 

"Given  under  my  hand  this  ist  day  of  September,  A.  D.  1914. 

W.  T.  Morgan, 
Single  Highway  Commissioner, 

"I  hereby  certify  that  the  above  is  a  true  and  correct  copy  of 
the  annual  levy  for  road  and  bridge  purposes  for  the  fiscal  year 
1914,  and  the  copy  of  the  above  is  on  file  in  my  office  in  Coflfeen, 

James  Edwards,  Town  Clerk.'* 
870  -  84 
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James  Edwards,  the  town  clerk,  testified  that  these  were 
the  only  records  of  that  town  pertaining  to  a  levy  for  road 
and  bridge  purposes.  In  People  v.  Cincinnati,  Lafayette  and 
Chicago  Railroad  Co.  {ante,  p.  516,)  we  held  that  the  rec- 
ord of  a  certificate  of  the  commissioners  of  highways  of 
their  determination  of  an  amount  to  be  levied  for  road  and 
bridge  purposes  was  sufficient  though  it  did  not  show  the 
organization  of  a  meeting  or  the  determination  of  the 
amount  by  a  formal  resolution. 

In  the  town  of  Witt  the  record  of  the  proceedings  of 
the  highway  conmiissioners  at  the  meeting  of  September  i, 
19 14,  showed  only  that  the  highway  commissioners'  cer- 
tificate of  tax  levy  was  certified  to  by  the  commissioners 
and  filed  with  the  county  clerk.  In  the  town  of  Irving  the 
record  showed  that  a  tax  levy  was  made  out  and  signed 
by  the  commissioners  and  turned  over  to  the  supervisor. 
In  the  town  of  Grisham  the  record  showed  that  the  clerk 
was  instructed  to  send  a  copy  of  the  tax  levy  to  the  county 
clerk.  There  was  in  none  of  the  meetings  a  determination 
of  the  amount  necessary  to  be  raised  by  taxation.  In  each 
case  the  appellant  asked  leave  to  amend  the  record  and  of- 
fered to  show  by  the  clerk  and  the  commissioners  of  high- 
ways that  a  levy  of  the  amount  named  in  the  respective 
certificates  was  made  by  the  highway  commissioners  for 
road  and  bridge  purposes.  The  court  sustained  objections 
to  the  evidence.  There  was  no  offer  to  prove  any  fact  or 
what  the  commissioners  actually  did.  The  offer  was  to 
prove  that  a  levy  was  made.  This  was  a  conclusion  of 
law  and  the  court  properly  sustained  the  objection.  The 
records  do  not  show  a  compliance  with  the  statute,  and  the 
objection  to  the  tax  was  properly  sustained  for  this  reason. 

The  judgments  of  the  county  court  are  affirmed  in  all 
respects  except  as  to  the  road  and  bridge  taxes  of  the  town 
of  East  Fork,  and  as  to  those  taxes  the  judgments  are  re- 
versed and  the  causes  are  remanded,  with  directions  to  over- 
rule the  objections  and  enter  judgments  for  those  taxes. 
Reversed  in  part  and  remanded,  with  directions. 
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Mr.  Chief  Justice  Farmer,  dissenting : 
I  think  the  county  court  erred  in  refusing  to  allow  ap- 
pellant to  prove,  in  support  of  the  motion  for  leave  to  amend 
the  record,  that  in  the  towns  of  Witt,  Irving  and  Grisham 
the  commissioners  at  their  September  meeting  did  deter- 
mine the  amount  certified  by  them  to  the  county  board  to 
be  levied  for  road  and  bridge  purposes.  The  opinion  holds 
the  objection  of  appellee  to  the  offered  proof  was  properly 
sustained  because  the  offer  was  not  to  prove  a  fact  but  a 
conclusion.  The  purpose  of  the  offer  was  to  show  the  court, 
for  its  guidance  in  passing  upon  the  motion  for  leave  to 
amend  the  record,  that  the  commissioners  did,  in  fact,  de- 
termine the  amount  certified  to  the  county  board  at  the 
meeting  held  the  first  Tuesday  in  September.  It  was  an 
offer  to  prove  a  fact  which,  if  established  by  the  proof, 
made  it  the  duty  of  the  court  to  permit  the  record  to  be 
amended  to  speak  the  truth.  The  parol  proof  was  not  of- 
fered as  evidence  upon  which  the  court  was  to  determine 
finally  whether  the  amounts  had  been  determined  upon  as 
required  by  law,  but  as  a  basis  for  the  amendment  of  the 
record.  If  the  pro6f  had  been  admitted  and  the  record 
amended,  then  the  amended  record  would  have  been  re- 
quired to  be  introduced  in  evidence  to  prove  the  facts.  In 
my  judgment  the  proof  offered  was  proper,  and  I  cannot 
see  how  it  could  have  been  properly  made  in  any  other  way 
for  the  purpose  for  which  it  was  made.  The  statute  au- 
thorized the  amendment  of  the  record  to  speak  the  truth, 
and  this  court  has  held  in  opinions  filed  at  this  term  and 
in  previous  cases,  that  it  is  competent  to  make  proof  in  the 
manner  offered  in  this  case  for  the  purpose  of  amending 
the  record.  Upon  this  question  the  opinion  of  the  court, 
as  I  understand  it,  is  in  conflict  with  other  decisions  and 
with  sound  legal  principles. 
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Thk  P^opi,^  ex  rel.  Walter  Caxruthers,  Appellant,  vs. 
W.  E.  Swift  et  al.  Appellees. 

Opinion  filed  December  22,  1915, 

1.  Schools — when  territory  of  township  high  school  district  is 
compact  and  contiguous.  Territory  of  a  township  high  school  dis- 
trict organized  under  section  6  of  the  Township  High  School  law 
of  191 1  is  sufficiently  contiguous  and  compact  under  the  law  if  it 
lies  in  one  body,  even  though  it  is  not  in  the  form  of  a  square, 
circle  or  quadrilateral  and  its  boundaries  consist  of  broken  lines, 
embracing  nearly  sixty-seven  sections,  its  greatest  length  being  ten 
miles  and  its  greatest  width  nine  and  one-half  miles. 

2.  Samu — word  of  false  description  may  he  rejected.  Where  it 
is  apparent  from  the  petition  to  organize  a  township  high  school 
district  that  the  presence  of  the  word  "section"  in  the  expression 
"quarter  section"  used  in  one  of  the  calls  of  the  description,  makes 
it  impossible  to  carry  out  the  remainder  of  the  call,  but  that  by 
rejecting  the  word  "section"  the  remainder  of  the  call  can  be  car- 
ried out  and  the  description  of  the  whole  territory  be  made  har- 
monious, the  word  "section"  may  be  rejected  as  a  word  of  false 
description. 

3.  Same — when  call  of  description  is  not  uncertain.  In  the  de- 
scription of  territory  of  a  proposed  high  school  district  a  call  for 
a  line  from  a  point  at  the  south  line  of  section  14  in  Talkington 
township,  "thence  west  along  the  south  line  of  sections  14,  15  and 
16  in  Talkington  township  to  the  center  line  between  sections  16 
and  21  in  said  Talkington  township,  thence  south  to  the  center 
of  section  28,  in  said  township,"  is  not  uncertain. 

4.  Same — a  school  township  having  one  thousand  inhabitants 
is  not,  per  se,  a  high  school  district.  A  school  township  having 
within  its  borders  one  thousand  and  not  exceeding  one  hundred 
thousand  inhabitants  may  organize  into  a  high  school  district  un- 
der section  i  of  the  Township  High  School  act  of  191 1,  but  if  it 
has  not  so  organized,  the  statute  does  not  prevent  a  part  of  the 
territory  of  the  school  township  being  included  in  a  district  organ- 
ized under  section  6  of  said  act  out  of  compact  and  contiguous 
territory.     (People  v.  Painter,  267  111.  473,  explained.) 

Appeal  from  the  Circuit  Court  of  Sangamon  county; 
the  Hon.  James  A.  Creighton,  Judge,  presiding. 

Edmund  Burke,  John  P.  Flood,  C.  F.  Mortimer,  and 
Graham  &  Graham,  for  appellant. 
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E.  Etter,  George  B.  Gillespie,  and  Stevens  &  Hern- 
don,  for  appellees. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

The  circuit  court  of  Sangamon  county  on  the  motion  of 
the  State's  attorney  granted  him  leave  to  file  an  informa-. 
tion  on  the  relation  of  Walter  Carruthers  against  the  ap- 
pellees, calling  upon  them  to  show  by  what  authority  they 
assumed  to  hold  and  exercise  the  offices  of  president  and 
members  of  the  board  of  education  of  a  certain  township 
high  school  district.  The  information  having  been  filed, 
the  appellees  moved  the  court  to  set  aside  the  order  grant- 
ing leave  to  file  it,  and  the  court  sustained  the  motion  and 
dismissed  the  proceeding.  The  relator  appealed  to  this 
court.  The  motion  was  heard  upon  the  affidavit  filed  in 
support  of  the  motion  for  leave  to  file  the  information,  and 
the  appellant  insists  upon  three  grounds  for  reversing  the 
judgment. 

First — The  supposed  township  high  school  district  was 
organized  pursuant  to  a  petition  in  accordance  with  the 
provisions  of  section  6  of  the  act  of  191 1  authorizing  the 
organization  of  high  school  districts.  It  is  insisted  that  the 
territory  included  in  the  district  is  not  compact  and  con- 
tiguous, as  required  by  that  section.  The  territory  includes 
almost  sixty-seven  sections  of  land.  Its  greatest  length  is 
ten  miles;  its  greatest  width  nine  and  a  half.  If  situated 
in  a  square  the  sides  would  be  more  than  eight  miles  long ; 
if  in  a  circle,  the  diameter  would  be  more  than  nine  miles 
long.  A  circle  with  a  radius  of  five  miles  includes  practi- 
cally all  of  the  land.  There  are  some  irregularities  in  the 
boundaries  of  the  district,  so  that  it  is  not  quadrilateral,  its 
boundaries  consisting  of  broken  lines,  but  it  cannot  be  said 
that  the  territory  is  not  compact,  unless  it  is  held  that  the 
district  can  only  be  organized  in  the  form  of  a  square  or 
circle.  In  People  v.  Crossley,  261  111.  78,  it  was  held  that 
this  was  not  necessary ;  that  territory  was  contiguous  when 
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it  was  united  or  joined  together.  "Compact"  is  defined  as 
meaning,  "closely  and  firmly  united,  as  the  parts  or  particles 
of  solids,  having  the  parts  or  particles  packed  together; 
close;  firm;  solid;  dense."  Giving  a  reasonable  construc- 
tion to  the  language  of  the  section  this  territory  must  be 
^held  to  be  contiguous  and  compact. 

Second — It  is  argued  that  in  the  petition  for  the  organ- 
ization of  the  district  the  description  of  the  territory  pro- 
posed to  be  included  in  the  high  school  district  is  uncertain, 
so  that  the  territory  cannot  be  accurately  located.  The  de- 
scription of  the  territory,  after  starting  at  the  southwest 
corner  of  section  34,  town  13,  range  8,  west  of  the  third 
principal  meridian,  proceeds  through  various  calls  to  the 
northwest  corner  of  section  29 ;  thence  north  along  the  west 
line  of  sections  20,  17  and  8  to  the  southwest  corner  of  the 
northwest  quarter  of  the  northwest  quarter  of  section  8; 
"thence  east  along  the  south  line  of  said  quarter  section  to 
the  southeast  corner  thereof ;  thence  north  to  the  northeast 
corner  of  said  quarter  section ;  thence  east  to  the  southeast 
corner  of  the  southeast  quarter  of  the  southwest  quarter  of 
section  5,  in  said  township."  There  is  a  manifest  defect  in 
the  description  of  the  boundary  between  the  southwest  cor- 
ner of  the  northwest  quarter  of  the  northwest  quarter  of 
section  8  and  the  southeast  corner  of  the  southeast  quarter 
of  the  southwest  quarter  of  section  5,  and  it  is  insisted  that 
it  is  impossible  to  tell  how  much  land  in  section  8  is  intended 
to  be  included  in  the  district.  The  description  calls  for  a  line 
east  from  the  southwest  corner  of  the  northwest  quarter  of 
the  northwest  quarter  along  the  south  line  of  said  quarter 
section  to  the  southeast  corner  thereof.  It  is  apparent  that 
a  line  east  from  that  starting  point  could  not  run  along  the 
south  line  of  that  quarter  section  and  would  not  arrive  at 
the  southeast  corner  of  that  quarter  section.  It  seems  that 
either  the  word  "quarter"  was  omitted  before  the  word 
"quarter  section"  or  that  the  word  "section"  was  improp- 
erly inserted.    Two  points  and  two  directions  are  definitely 
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fixed  by  this  portion  of  the  description :  the  southwest  cor- 
ner of  the  northwest  quarter  of  the  northwest  quarter  of 
section  8  and  a  line  running  east  from  it,  and  the  southeast 
corner  of  the  southwest  quarter  of  section  5  and  a  line  run- 
ning east  to  it.  These  two  lines  are  parallel  and  cannot 
meet.  The  description  calls  for  a  line  from  one  to  the  other, 
running  north  and  south.  This  line  runs  north  from  the 
southeast  corner  of  a  quarter  in  section  8  to  the  northeast 
corner  of  that  quarter,  where  it  meets  the  line  running  east 
to  the  southeast  corner  of  the  southwest  quarter  of  section  5. 
These  quarters  cannot  be  quarter  sections,  because  it  is 
impossible  for  the  lines  to  run  to  quarter  section  corners 
and  comply  with  the  other  calls  of  the  description;  but  if 
the  word  "section"  is  rejected,  so  that  the  quarter  refers  to 
a  quarter  of  a  quarter  and  not  to  the  quarter  of  a  section, 
then  the  description  is  harmonious  and  would  read  as  fol- 
lows: "thence  north  along  and  upon  the  west  line  of  sec- 
tions 20,  17  and  8  to  the  southwest  corner  of  the  northwest 
quarter  of  the  horthwest  quarter  of  section  8;  thence  east 
along  the  south  line  of  said  quarter  to  the  southeast  corner 
thereof ;  thence  north  to  the  northeast  corner  of  said  quar- 
ter; thence  east  to  the  southeast  corner  of  the  southeast 
quarter  of  the  southwest  quarter  of  said  section  5,  in  said 
township."  There  can  be  no  doubt  that  this  was  the  mean- 
ing intended.  Rejecting  the  word  "section"  as  a  word  of 
false  description,  the  description  is  good. 

Another  objection  to  the  description  of  the  territory 
arises  further  along,  at  the  south  line  of  section  14  in  Talk- 
ington  township,  in  Sangamon  county,  from  which  the  call 
is,  "thence  west  along  the  south  line  of  sections  14,  15  and 
16  in  Talkington  township  to  the  center  line  between  sec- 
tions 16  and  21  in  said  Talkington  township;  thence  south 
to  the  center  of  section  28,  in  said  township."  The  line 
between  sections  16  and  21  is  a  continuation  of  the  south 
line  of  sections  14  and  15  and  is  reached  at  the  southeast 
corner  of  section  16,  but  the  appellees  insist  that  the  call 
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carries  the  line  to  the  middle  of  the  south  line  of  section  i6. 
Because  of  this  uncertainty  the  appellant  insists  that  the 
description  is  defective.  But  there  is  really  no  uncertainty, 
for  while  the  call  extends  to  the  center  line  between  sections 
1 6  and  21  in  said  Talkington  township,  which  might  be 
uncertain,  the  next  call  is,  "thence  south  to  the  center  of 
section  28,  in  said  township,"  which  cannot  be  uncertain, 
but  is  a  north  and  south  line  through  the  centers  of  sec- 
tions 21  and  28^  which  will  intersect  the  line  west  from  the 
south  line  of  section  14  in  the  middle  of  the  south  line  of 
section  16,  and  this  makes  the  terminus  of  the  previous  call 
definite  as  being  at  that  point.  The  description  of  the  ter- 
ritory is  sufficient  to  determine  the  lands  included  within 
its  boundaries. 

Third — School  township  13,  north,  range  8,  west  of  the 
third  principal  meridian,  includes  a  school  district  which 
contains  two  thousand  inhabitants.  The  high  school  dis- 
trict includes  about  three-fourths  of  this  school  township. 
It  is  contended  that  a  school  township  having  within  its 
borders  a  school  district  with  a  population  of  one  thousand 
or  more  and  not  exceeding  one  hundred  thousand  inhabit- 
ants constitutes  a  high  school  district  unit  and  cannot  be 
divided  in  the  formation  of  a  high  school  district.  In  the 
brief  of  the  appellant  this  position  is  stated  in  the  following 
language:  "that  section  i  of  the  act  of  191 1  does  specify 
a  township  within  its  terms  as  a  statutory  high  school  dis- 
trict not  to  be  infringed  upon  by  any  proceeding  under  sec- 
tion 6."  We  do  not  assent  to  that  view.  The  act  of  191 1 
was  considered  by  the  court  in  People  v.  Crossley,  supra, 
and  it  was  there  said  that  it  provides  for  the  organization  of 
high  school  districts  in  two  different  situations :  First,  for 
the  organization  into  a  high  school  district  of  a  single  school 
township  in  which  there  is  a  school  district  having  a  popu- 
lation of  one  thousand  or  more  and  not  exceeding  one  hun- 
dred thousand  inhabitants ;  second,  for  the  organization  of 
a  high  school  district  where  the  proposed  territory  is  con- 


Digitized  by 


Google 


Dm.  MS.]  The  People  v.  Swift.  537 

tiguous  and  compact,  which  may  be  either  in  the  same  or 
different  townships.  In  People  v.  Painter,  267  111.  473,  we 
held  that  these  two  sections  provided  for  different  situations, 
and  that  section  6  did  not  apply  to  a  whole  township  but 
only  to  compact  and  contiguous  territory  in  part  of  a  town- 
ship or  townships.  In  that  case  an  attempted  organization 
of  a  high  school  district  composed  of  a  whole  township, 
which  was  compact  and  contiguous  territory  but  was  not 
alleged  to  contain  a  school  district  having  a  population  of 
one  thousand  and  not  exceeding  one  hundred  thousand,  was 
held  invalid.  High  school  districts  may  be  organized  only 
where  there  is  a  statute  authorizing  their  organization.  In 
order  to  effect  such  organization  they  must  comply  with  the 
statute,  and  when  they  have  complied  with  the  terms  of  the 
statute  the  organization  is  complete.  The  legislature  has 
not  declared  a  school  township  containing  a  district  with  a 
population  of  one  thousand  and  not  exceeding  one  hundred 
thousand  a  high  school  district  or  a  high  school  district  unit. 
It  merely  provided  that  such  a  township  may  organize  as 
a  school  district  in  the  manner  provided  by  the  statute.  It 
has  also  provided  that  any  contiguous  and  compact  terri- 
tory may  likewise  be  organized  into  a  high  school  district. 
This  authority  contains  no  limitation  requiring  the  compact 
and  contiguous  territory  to  be  composed  of  territory  outside 
of  a  school  township  containing  a  population  of  one  thou- 
sand and  not  exceeding  one  hundred  thousand.  There  is 
nothing  inconsistent  in  these  two  provisions  standing  in  the 
statute  together.  Neither  constitutes  a  limitation  upon  the 
other.  The  school  township,  as  a  whole,  may  be  organized 
as  a  high  school  district.  A  part  of  it  may  be  organized 
in  conjunction  with  other  territory,  all  together  constituting 
contiguous  and  compact  territory.  No  limitation  has  been 
placed  by  the  legislature  upon  the  amount  of  territory  that 
may  be  included  in  the  school  district.  We  have  no  author- 
ity to  impose  any  limitation  upon  its  size. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

Judgment  affirmed. 
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The  People  ex  rel.  J.  W.  Freedenberger,  County  Collec- 
tor, Appellee,  vs.  The  Cleveland,  Cincinnati,  Chi- 
cago AND  St.  Louis  Railway  Company,  Appellant. 

Opinion  filed  December  22,  ipi^, 

1.  Taxes — certificate  of  amount  of  road  tax  need  not  show  any 
preliminary  action.  The  certificate  of  the  highway  commissioners 
of  the  amount  of  road  and  bridge  tax  need  only  show  the  amount 
necessary  to  be  raised,  and  it  is  not  necessary  to  show  any  prelimi- 
nary action  by  the  commissioners. 

2.  Same — a  judgment  should  be  rendered  separately  for  taxes 
due  in  each  township.  Where  the  delinquent  list  filed  by  the  col- 
lector correctly  describes  the  defendant  railroad  company's  rail- 
road track  and  right  of  way  in  the  county  it  is  proper  to  enter  a 
separate  judgment  for  the  road  and  bridge  tax  of  each  town  against 
the  railroad  track  and  right  of  way  in  each  town,  notwithstanding 
such  separate  judgments  will  necessarily  not  follow  the  description 
in  the  delinquent  list. 

3.  Same — when  certificate  of  amount  of  road  tax  must  be  filed. 
Section  56  of  the  Roads  and  Bridges  act  of  191 3  is  complied  with 
if  the  meeting  of  the  highway  commissioners  is  held  at  the  time 
fixed  by  the  statute,  the  amount  necessary  to  be  raised  by  taxation 
is  then  determined  and  certified  to  the  board  of  supervisors,  and  the 
certificate  is  made  and  filed  with  the  county  clerk  in  time  for  pre- 
sentation to  the  board  of  supervisors  at  their  September  meeting. 

Appeal  from  the  County  Court  of  Clark  county;  the 
Hon.  A.  L.  RuFFNER,  Judge,  presiding. 

P.  J.  KoLB,  and  S.  M.  Scholfield,  (L.  J.  Hackney, 
and  Frank  L.  Littleton,  of  counsel,)  for  appellant. 

E.  D.  Jones,  State's  Attorney,  (Graham  &  Snavely, 
of  counsel,)  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

This  appeal  is  from  the  judgment  of  the  county  court 
of  Clark  county  ordering  a  sale  of  the  property  of  the  ap- 
pellant for  road  and  bridge  taxes  in  different  townships  in 
that  county. 
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The  same  objection  is  made  to  the  certificates  of  the 
.commissioners  of  highways  as  to  the  amount  necessary  to 
be  raised  by  taxation  as  was  made  in  the  case  of  People  v. 
Cleveland,  Cincinnati,  Chicago  and  St,  Louis  Railway  Co. 
(ante,  p.  527.)  It  was  there  held  that  the  certificate  of  the 
amount  necessary  to  be  raised  by  taxation  was  all  that  was 
required  by  the  statute  and  that  the  preliminary  action  of 
the  commis^oners  need  not  be  shown. 

The  delinquent  list  filed  by  the  collector  set  forth  the 
statutory  description  of  appellant's  railroad  track  and  right 
of  way  in  Clark  county,  commencing  at  the  point  where 
the  said  railroad  track  crosses  the  north  boundary  line  of 
the  county  in  entering  the  same  and  extending  to  the  point 
where  the  said  railroad  track  crosses  the  south  boundary 
line  of  the  county  in  leaving  the  same.  Thejudgment  was 
rendered  separately  for  the  taxes  due  in  each  township 
against  the  railroad  track  and  right  of  way  in  such  town- 
ship.   This  was  the  proper  judgment  to  be  rendered. 

It  is  objected  that  there  is  a  variance  between  the  de- 
linquent list  and  the  judgment.  The  delinquent  list  prop- 
erly described  all  the  railroad  track  of  the  appellant  in  the 
county.  It  would  have  been  improper  to  render  a  judgment 
against  all  the  property  for  the  road  and  bridge  tax  in  each 
town,  but  the  judgment  was  properly  limited  in  each  case 
to  that  part  of  the  property  located  in  the  town  in  which 
the  particular  tax  was  assessed.  People  v.  Cincinnati,  In- 
dianapolis and  Western  Railway  Co.  261  111.  582;  People 
v.  Toledo,  St  Louis  and  Western  Railroad  Co.  266  id.  112. 

Another  objection  made  is  that  the  certificates  of  the 
commissioners  were  not  filed  with  the  county  clerk  until 
after  the  first  Tuesday  in  September.  The  language  of  sec- 
tion 56  of  the  statute  is,  that  at  a  meeting  to  be  held  on 
the  first  Tuesday  in  September  the  board  of  highway  com- 
missioners shall  determine  and  certify  to  the  board  of  super- 
visors the  amount  necessary  to  be  raised  by  taxation,  and 
that  such  certificate  shall  be  filed  in  the  office  of  the  county 
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clerk  and  by  that  officer  presented  to  the  county  board  at 
the  regular  September  meeting  for  its  consideration.  The 
statute  is  complied  with  if  the  meeting  is  held  at  the  time 
fixed  and  the  amount  necessary  to  be  raised  by  taxation  is 
then  determined  and  certified  to  the  board  of  supervisors 
and  the  certificate  made  filed  with  the  county  clerk  in  time 
for  presentation  to  the  board  of  supervisors  at  their  Sep- 
tember meeting. 

The  judgment  of  the  county  court  is  affirmed. 

Judgment  affirmed. 


The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  Samuel  Simpson,  Plaintiff  in  Error. 

Opinion  filed  December  22,  1915. 

1.  Criminai,  law — when  jury  are  sufficiently  advised  as  to  law 
of  self-defense.  In  a  murder  trial  the  jury  are  sufficiently  advised 
of  the  law  of  self-defense  where  the  court,  in  connection  with  an 
instruction  containing  sections  148  and  149  of  division  i  of  the 
Criminal  Code,  gave  an  instruction  stating  that  men  threatened 
with  danger  are  obliged  to  judge  from  appearances,  and  that  the 
defendant  would  be  justified  in  the  hoiiiicide  if  the  circumstances 
were  such  that  a  reasonable  person  would  have  reasonable  ground 
to  believe  he  was  in  danger  of  losing  his  life  or  suffering  great 
bodily  injury. 

2.  Same — when  a  motion  for  new  trial  is  properly  denied.  A 
motion  for  a  new  trial  on  the  ground  of  newly  discovered  evidence, 
consisting  of  the  testimony  of  two  witnesses  as  to  threats  made 
by  the  deceased  against  the  defendant  and  that  the  deceased  had  a 
loaded  revolver  when  he  was  talking  to  one  witness,  is  properly 
denied,  where  the  defendant  testified  on  the  trial  as  to  the  threats 
by  the  deceased  and  it  is  beyond  question  that  the  deceased  had 
no  revolver  at  the  time  of  the  homicide. 

3.  Same — defendant  should  ask  for  a  continuance  if  attendance 
of  witness  cannot  be  secured  for  the  trial.  Where  a  subpoena  has 
been  served  on  a  witness  for  the  defendant  but  the  attendance  of 
the  witness  at  the  trial  cannot  be  procured,  the  defendant  should 
ask  for  a  continuance  instead  of  waiting  until  after  judgment  and 
then  moving  for  a  new  trial  to  enable  him  to  have  the  testimony 
of  such  witness. 
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Writ  op  Error  to  the  Criminal  Court  of  Cook  county; 
the  Hon.  John  M.  O'Connor,  Judge,  presiding. 

Short,  Davis  &  Rust,  for  plaintiff  in  error. 

P.  J.  LucEY,  Attorney  General,  Maclay  Hoyne,  State's 
Attorney,  and  George  P.  Ramsey,  for  the  People. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

The  plaintiff  in  error,  Samuel  Simpson,  was  indicted 
and  tried  in  the  criminal  court  of  Cook  county  for  the  mur- 
der of  Louis  Buchanan  and  was  convicted  of  manslaughter. 
He  has  brought  the  record  by  writ  of  error  to  this  court 
for  review. 

At  the  trial  defendant  admitted  killing  Louis  Buchanan 
between  five  and  six  o'clock  in  the  afternoon  of  Monday, 
May  12,  191 3,  by  shooting  him  with  a  38-calibre  revolver, 
but  claimed  that  he  killed  him  in  self-defense.  The  de- 
fendant and  Buchanan  were  negroes,  and  at  the  time  of  the 
homicide  Buchanan  was  walking  west  from  State  street  on 
the  north  side  of  Thirty-third  street,  and,  having  crossed 
toward  the  south  side  of  the  street,  continued  west  along 
the  middle  of  the  street.  The  defendant  came  north  on 
Dearborn  street, — ^the  next  street  west  of  State  street, — 
carrying  a  suit-case,  overcoat,  rain-coat  and  umbrella.  He 
came  into  Thirty-third  street  and  crossed  to  the  north  side 
of  the  street,  going  east  toward  State  street.  When  he  and 
Buchanan  were  about  twenty  or  twenty-five  feet  apart,  near 
the  alley  running  north  and  south  between  State  and  Dear- 
born streets,  the  shooting  occurred.  There  was  one  witness 
of  what  then  happened,  who  testified  for  the  People.  He 
appeared  to  be  free  from  any  bias  or  partiality,  and  if  he 
had  any  prejudice  it  was  against  Buchanan,  who  was  a 
gambler  and  confidence  man,  and  who,  the  witness  said,  had 
cheated  him  out  of  $30  by  shooting  craps  with  loaded  dice. 
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That  witness  testified  that  he  was  going  to  a  saloon  for 
beer  and  went  into  the  side  entrance  of  the  saloon;  that 
when  he  first  saw  the  defendant  he  had  a  revolver  in  his 
right  hand  and  was  in  a  bending  position,  setting  his  suit- 
case down  and  motioning  with  his  left  hand  toward  Buch- 
anan as  if  to  keep  him  back.  The  witness  turned  to  go 
down  the  alley,  when  he  heard  two  shots,  and  looking  back 
he  saw  the  defendant  shooting  and  walking  toward  Buch- 
anan, who  was  standing  still,  with  his  right  hand  up  and 
his  left  hand  in  the  region  of  his  abdomen.  The  first  two 
shots  were  followed  in  quick  succession  by  three  others, 
and  Buchanan  walked  over  to  the  south  side  of  the  street 
and  sat  on  the  steps.  Buchanan  was  taken  to  a  hospital 
and  died  the  next  day.  There  were  two  shots  in  each  arm 
and  the  fatal  shot  was  in  the  right  side.  It  entered  at  the 
ninth  rib  and  took  a  downward  course  through  the  liver, 
above  the  kidney,  and  finally  lodged  near  the  femoral  artery 
on  the  left  side  of  the  body. 

The  defendant  and  two  others  testified  for  the  defense 
concerning  the  occurrence.  One  witness  said  that  he  was 
standing  at  the  northwest  corner  of  Thirty-third  and  Dear- 
born streets  when  he  saw  a  man  with  a  suit-case  coming 
north  on  the  east  side  of  Dearborn  street;  that  the  man 
turned  and  went  east  on  Thirty-third  street,  and  a  heavy- 
set,  dark-skinned  man  was  coming  west  on  that  street  and 
told  the  man  with  the  suit-case  to  wait  a  minute, — that  he 
wanted  to  see  him;  that  the  man  with  the  suit-case  told 
the  other  to  stay  off  of  him,  and  the  other  man  called  him 
a  vile  name  and  said  he  was  going  to  kill  him,  and  made 
for  his  belt ;  that  the  man  with  the  suit-case  dropped  it  and 
knelt  down  and  commenced  shooting,  and  the  heavy-set  man 
threw  his  hand  out  and  staggered  and  then  sat  down  on 
the  steps.  The  other  witness,  an  undertaker,  who  was  at 
the  inquest  upon  the  body  of  Buchanan  and  who  did  not 
reveal  anything  that  he  knew  at  that  time  or  until  the 
trial,  said  that  Buchanan  went  along  Thirty-third  street,  and 
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when  he  got  to  the  alley  went  down  the  middle  of  the 
street;  that  the  defendant  came  around  the  corner  from 
Dearborn  street  and  started  east,  with  a  suit-case  in  his 
hand  and  an  overcoat  on  his  arm;  that  Buchanan  said  to 
the -defendant  he  wanted  to  see  him,  and  the  defendant 
said  to  get  back  and  leave  him  alone;  that  the  defendant 
stopped  and  squatted  down  and  d'rew  his  revolver;  that 
Buchanan  called  the  defendant  a  vile  name  and  said  he 
was  going  to  kill  him,  and  Buchanan  had  his  hand  down 
in  front  of  him,  and  when  he  made  that  motion  the  de- 
fendant fired;  that  Buchanan  had  his  right  hand  up  and 
did  not  stop  going  toward  the  defendant  until  the  third  shot 
was  fired,  when  he  turned  and  went  to  the  south  sidewalk. 
The  defendant,  testifying  in  his  own  behalf,  told  of  a 
difficulty  between  Buchanan  and  himself  on  the  mqrning  of 
the  day  of  the  homicide.  The  defendant  was  a  married 
man,  having  a  wife  and  five  children,  but  had  been  room- 
ing at  3323  South  Dearborn  street  in  a  house  occupied  by 
Mr.  and  Mrs.  Johnson,  Cora  Marshall  and  Lydia  Dorsey. 
Cora  Marshall  had  for  years  been  a  notorious  character  in 
the  neighborhood  and  went  by  the  name  of  Big  Sis,  and 
Lydia  Dorsey  lived  with  her  and  passed  as  her  daughter,  al- 
though she  was  not,  in  fact,  her  daughter.  The  defendant 
testified  that  Buchanan  had  been  in  Dayton,  Ohio,  at  the 
time  of  a  flood,  and  on  that  Monday  morning  came  to  the 
defendant's  bed-room,  where  he  was  in  bed,  and  said  that 
the  defendant  had  got  the  woman  and  that  he  ought  to 
kill  him  and  her  too ;  that  the  defendant  had  bought  straw- 
berries and  chicken  for  her  and  she  had  given  them  to 
him;  that  she  brought  him  a  dinner  and  he  threw  it  out 
and  broke  the  dish.  The  defendant  protested  against  the 
charges  and  denied  having  the  woman,  and  they  talked 
about  a  wager  with  reference  to  something  that  Buchanan 
charged  the  defendant  with  having  told  a  lieutenant.  The 
defendant  said  that  Buchanan  told  him  that  he  should  not 
stay  there,  and  if  he  was  there  when  he  came  back  he  would 
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kill  him.  After  Buchanan  left,  the  defendant  got  up  and 
left  the  house,  but  said  that  he  had  to  wait  until  the  woman 
came  back  in  the  afternoon,  between  five  and  six  o'clock,  as 
he  had  no  key,  and  he  then  packed  up  and  explained  things 
to  her.  He  said  that  he  had  arranged  for  another  room  at 
Twenty-second  street,  and  took  his  suit-case,  overcoat,  rain- 
coat and  umbrella  and  left  the  house,  putting  the  revolver, 
which  was  in  the  suit-case,  in  his  overcoat  pocket.  His  ac- 
count of  the  homicide  was,  that  when  he  turned  from  Dear- 
born street  into  Thirty-third  street  he  saw  Buchanan  com- 
ing along  the  street  toward  him;  that  Buchanan  said  he 
wanted  to  speak  to  him,  and  he  told  Buchanan  to  stay 
back  and  waved  his  hand  at  him;  that  Buchanan  called 
him  a  vile  name  and  said  he  would  kill  him  and  started 
toward  him,  putting  his  hand  down  his  trousers  in  front, 
under  his  vest,  as  if  to  get  something;  that  the  defendant 
dropped  the  suit-case,  got  his  revolver  out  of  his  overcoat 
pocket  and  shot. 

No  witness  saw  any  revolver  or  weapon  of  any  kind  in 
the  possession  of  Buchanan  and  there  was  none  on  his  per- 
son after  he  was  killed.  One  witness  for  the  defense  testi- 
fied that  he  saw  a  tall,  brown-skinned  man  grab  something 
from  Buchanan  and  run  north.  Another  witness  said  that 
he  saw  a  brown-skinned  fellow  run  up  the  alley  with  a 
shiny  gun,  but  he  admitted  that  he  had  no  knowledge  where 
the  brown-skinned  man  got  the  gun.  This  evidence  was  in- 
troduced to  raise  an  inference  that  Buchanan  had  a  revol- 
ver which  was  taken  from  his  person  by  the  brown-skinned 
man  after  the  shooting,  but  a  witness  for  the  defendant 
who  said  he  was  the  first  one  to  reach  Buchanan  after 
the  shooting  did  not  see  anything  of  a  brown-skinned  man 
taking  a  weapon  from  him.  The  jury  would  not  be  likely 
to  pay  any  attention  to  the  story  of  the  mythical  brown- 
skinned  man  running  up  the  street  with  a  shiny  revolver 
and  who  was  never  heard  of  again.  All  the  witnesses, 
including  the  defendant  himself,  were  agreed  that  at  least 
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after  the  third  shot  Buchanan  had  his  right  hand  up,  and 
it  is  certain  that  he  had  no  weapon  in  either  hand.  The 
defendant  kept  on  shooting  him  after  he  held  his  hand  up, 
and  the  fatal  shot  in  the  right  side  was  evidently  given 
after  the  second  or  third  shot,  when  he  turned  to  go  toward 
the  sidewalk.  The  officer  who  arrested  the  defendant  tes- 
tified that  the  defendant  told  him  about  the  trouble  in  the 
morning  and  that  he  met  Buchanan  in  the  afternoon  and 
commenced  pumping  away  at  him.  If  the  jury  gave  full 
credit  to  the  testimony  of  the  defendant  about  the  occur- 
rence in  the  morning  it  only  tended  to  prove  that  Buchan- 
an's demand  was  that  he  should  keep  away  from  the  house, 
and  his  threat  was  that  if  he  found  him  there  he  would 
kill  him.  He  had  left  the  house  and  was  coming  away  from 
it  at  the  time  he  met  Buchanan,  and  at  any  rate  there  is  no 
doubt  that  he  continued  shooting  when  there  was  no  dan- 
ger or  appearance  of  danger  whatever.  The  jury  were  jus- 
tified in  finding  that  the  mortal  wound  was  inflicted  when 
Buchanan  had  his  hands  up  and  was  turning  away.  The 
evidence  justified  the  verdict. 

Errors  are  assigned  on  the  giving  of  instructions  at  the 
request  of  the  People,  and  the  objection  is  that  some  of 
them  ignored  the  doctrine  of  apparent  danger.  The  court 
gave  to  the  jury  sections  148  and  149  of  division  i  of  the 
Criminal  Code,  relating  to  self-defense,  which  have  been 
held  to  fairly  state  the  law  in  that  respect.  In  connection 
with  the  instruction  containing  those  sections,  instructions 
offered  by  the  People  were  given  which  fully  and  clearly 
advised  the  jury  that  if  the  circumstances  were  such  that 
a  reasonable  person  would  have  had  reasonable  ground  to 
believe  that  he  was  in  danger  of  losing  his  life  or  suffer- 
ing great  bodily  harm  the  defendant  would  be  justified  in 
the  homicide,  and  that  men  threatened  with  danger  were 
obliged  to  judge  from  appearances.  There  was  no  error 
in  thus  instructing  the  jury.  Gainey  v.  People,  97  111.  270; 
Kinney  v.  People,  108  id.  519;  McCoy  v.  People,  175  id. 

270  -  36 
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224;  Kipley  v.  People,  215  id.  358;  Parsons  v.  People,  218 
id.  386. 

There  was  a  motion  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence  and  the  motion  was  denied.  It 
was  supported  by  the  affidavits  of  Cora  Marshall  and  Ben- 
jamin F.  Perno.  Cora  Marshall  stated  that  she  was  in 
Michigan  at  the  time  of  the  trial  and  did  not  know  that 
it  was  in  progress  and  that  it  was  impossible  for  thb  de- 
fendant to  find  her.  Perno,  an  employee  of  a  firm  of  liquor 
dealers  in  the  vicinity  of  the  homicide,  stated  that  it  was 
impossible  for  the  defendant  to  have  any  knowledge  of  the 
testimony  which  he  would  give  on  another  trial;  but  the 
defendant  failed  to  inform  the  court  whether  he  had  any 
knowledge  of  the  evidence  or  what  efforts  he  had  made  to 
learn  of  material  evidence  in  his  behalf.  Necessarily,  no 
one  but  the  defendant  knew  whether  he  had  any  knowl- 
edge of  the  facts  proposed  to  be  proved  by  these  witnesses 
or  what  effort  he  made  to  find  Cora  Marshall.  He  had 
served  a  subpoena  on  her  and  knew  that  she  was  to  be  a 
witness,  and  if  her  attendance  could  not  be  secured  for  the 
trial  he  should  have  applied  for  a  continuance.  It  was 
proposed  to  have  Cora  Marshall  testify  to  a  quarrel  she  had 
with  Buchanan  on  the  day  of  the  homicide  and  to  threats 
against  the  defendant  made  by  Buchanan.  The  quarrel  was 
testified  to  by  a  keeper  of  a  grocery  store  where  it  occurred, 
and  the  fact  of  previous  threats  was  proved  by  the  defend- 
ant and  not  denied.  The  testimony  to  be  given  by  Perno 
was  that  shortly  before  the  shooting  Buchanan  had  a  loaded 
revolver  and  said  that  he  was  going  to  kill  the  defendant 
for  trifling  with  his  girl,  Cora  Marshall.  It  is  beyond 
question  that  he  had  no  revolver  when  he  was  killed,  and 
the  threat  belonged  to  the  same  class  as  other  undisputed 
evidence.  The  court  did  not  err  in  denying  the  motion  for 
a  new  trial. 

The  judgment  is  affirmed.  judgment  affirmed. 
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William  R.  Ward  et  al.  Defendants  in  Error,  vs.  Guy 
Williams  et  al.  Plaintiffs  in  Error. 

Opinion  announced  orally  December  21,  191 5. 

1.  Practice — the  original  practice  concerning  a  writ  of  error. 
Originally  a  writ  of  error  was  directed  to  the  judge  or  judges  of  a 
court  of  record  and  was  served  by  lodging  it  with  the  clerk  of  the 
court  to  which  it  was  directed,  and  the  return  to  the  writ  was  cer- 
tified by  the  judge  or  chief  justice  of  that  court  and  consisted  of 
the  record  duly  certified,  the  original  writ  being  also  returned. 

2.  Same — modern  practice  concerning  writ  of  error.  In  Illinois 
a  writ  of  error  is  directed  to  the  clerk  of  the  lower  court  instead 
of  the  judges,  and  the  judges  do  not  certify  to  the  return,  which 
consists  of  a  transcript  of  the  record  of  the  lower  court. 

3.  Same — rule  where  a  certified  transcript  is  filed  before  writ 
of  error  issues.  Where  a  duly  certified  transcript  of  the  record 
of  the  lower  court  is  filed  in  the  office  of  the  clerk  of  the  Supreme 
Court  before  the  writ  of  error  issues,  it  is  not  necessary  to  send 
such  writ  to  the  clerk  of  the  lower  court,  as  the  transcript  is  taken 
and  considered  as  a  due  return  to  the  writ  and  the  writ  does  not 
leave  the  possession  of  the  clerk  of  the  Supreme  Court ;  and  a  fail- 
ure of  such  clerk  to  issue  the  writ  of  error  and  file  it  with  the  rec- 
ord is  not  ground  for  dismissing  the  proceeding. 

4.  Same — Statute  of  Limitations  to  writ  of  error  should  be  set 
up  by  plea.  If  the  defendants  in  error  desire  to  avail  themselves 
of  the  Statute  of  Limitations  the  proper  way  is  to  plead  the  stat- 
ute, so  that  the  plaintiffs  in  error  may  allege  any  exception  which 
exempts  them  from  the  operation  thereof. 

5.  Same — what  is  not  a  plea  to  jurisdiction.  An  alleged  plea 
to  the  jurisdiction,  filed  by  certain  defendants  to  a  writ  of  error, 
which  merely  questions  the  validity  of  the  service  by  publication, 
which  publication  was  made  in  accordance  with  the  statute  upon 
an  affidavit  in  statutory  form,  is  no  more  than  a  motion  to  quash 
the  service,  and  if  the  parties  do  not  deny  that  they  received  the 
notices  mailed  to  them  the  Supreme  Court  will  not  inquire  into  the 
truth  of  the  affidavit  for  publication  but  the  alleged  plea  will  be 
stricken  from  the  files. 

6.  Same — severance  cannot  be  had  before  parties  are  in  court. 
A  severance  cannot  be  had  before  the  plaintiffs  in  error  who  have 
failed  to  assign  error  have  been  served  with  summons  and  brought 
into  court,  nor  until  such  time  can  any  rule  be  entered  upon  the 
defendants  in  error  to  join  in  error. 
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Writ  of  Error  to  the  Circuit  Court  of  Franklin 
county ;  the  Hon.  P.  A.  Pearck,  Judge,  presiding. 

T.  I.  Galloway,  D.  G.  Thompson,  and  W.  P.  Seeber, 
for  plaintiffs  in  error. 

Gillespie  &  Fitzgerald,  for  defendants  in  error. 

Mr.  Justice  Dunn  announced  the  decision  of  the  court : 

There  was  filed  with  the  clerk  on  August  23,  19 15,  a 
transcript  of  the  record  of  the  circuit  court  of  Franklin 
county  in  a  proceeding  for  partition  between  William  R. 
Ward,  Robert  R.  Ward,  Parlee  Baxter,  Luke  Baxter  and 
Jesse  T.  Baxter,  Jr.,  complainants,  and  Guy  Williams,  Pearl 
Williams,  Harry  Williams,  W.  E.  Mabry,  J .  M.  Strain  and 
Jane  Cypher,  defendants,  which  resulted  in  a  decree  of  par- 
tition at  the  May  term,  1904,  of  that  court.  Attached  to 
the  transcript  was  an  assignment  of  errors  in  the  name  of 
Guy  Williams,  Pearl  Williams  and  Harry  Williams.  No 
writ  of  error  or  scire  facias  was  issued  and  no  praecipe  for 
either  of  such  writs  was  filed. 

At  the  October  term  there  was  filed  an  affidavit  of  the 
death  of  certain  of  the  original  defendants  and  one  of  the 
original  complainants,  and  of  the  transfer  of  various  inter- 
ests in  the  lands  involved  to  persons  other  than  the  parties 
to  the  original  suit.  The  names  of  the  heirs  of  the  deceased 
parties  and  of  subsequent  purchasers  and  terre  tenants  were 
suggested  and  a  motion  was  made  that  they  be  made  parties 
to  the  suit,  which  was  allowed;  and  on  October  12  a  scire 
facias  was  issued  for  the  various  persons  named  as  defend- 
ants, and  service  has  been  had  on  those  who  resided  in  the 
State.  Publication  was  also  made  for  the  persons  named  as 
defendants  who  were  non-residents,  and  a  certificate  of  pub- 
lication and  of  mailing  notice  has  been  filed. 

On  the  first  day  of  this  term  a  motion  was  made  in  the 
name  of  the  original  complainants,  who  were  named  as  de- 
fendants in  error  in  the  assignment  of  errors,  the  death  of 
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some  of  whom  had  been  suggested  to  the  court,  to  dismiss 
the  proceeding  in  this  court  and  strike  from  the  files  the 
briefs,  abstracts  and  transcript  of  record  filed  by  the  plain- 
tiffs in  error,  on  the  ground  that  no  writ  of  error  has  been 
issued  in  the  case;  that  there  has  been  no  severance  nor 
any  arrangement  of  parties,  on  the  docket  or  otherwise,  by 
which  it  can  be  known  which  persons  referred  to  in  the  rec- 
ord are,  in  fact,  plaintiffs  in  error  and  which  defendants 
in  error;  that  the  proceeding  appears  upon  its  face  to  be 
barred  by  the  Statute  of  Limitations;  that  plaintiffs  in  er- 
ror have  not  joined  necessary  defendants  in  error ;  that  the 
rules  of  court  in  regard  to  the  arrangement  of  the  record 
and  the  size  of  type  in  which  briefs  and  abstracts  shall  be 
printed  have  not  been  complied  with. 

Two  of  the  defendants  in  error,  who  were  stated  in  the 
affidavit  filed  at  the  October  term  to  be  purchasers  of  por- 
tions of  the  land  involved,  (Loren  N.  Wood  and  B.  H. 
Taylor,)  also  filed  what  is  designated  as  a  plea  to  the  juris- 
diction, setting  up  that  the  affidavit  of  non-residence  states 
that  they  are  residents  of  the  city  of  New  York,  in  the 
State  of  New  York,  and  that  the  certificate  of  mailing  no- 
tice shows  that  notice  was  mailed  to  them  at  No.  25  Broad 
street.  New  York;  that,  in  fact,  Loren  N.  Wood  lives  in 
Bound  Brook,  New  Jersey,  and  B.  H.  Taylor  in  Pittsburg, 
Pennsylvania,  and  that  neither  of  them  has  been  served  with 
process  or  notice  by  publication,  as  required  by  the  statute. 
Attached  to  this  so-called  plea  to  the  jurisdiction  are  affi- 
davits as  to  the  residence  of  the  defendants  in  error  in  New 
Jersey  and  Pennsylvania,  respectively,  setting  forth,  also, 
facts  from  which  it  is  insisted  that  by  reasonable  diligence 
the  plaintiffs  in  error  might  have  ascertained  the  places  of 
residence  of  these  two  defendants  in  error. 

On  December  9  a  motion  was  filed  by  plaintiffs  in  error 
Guy  Williams,  Pearl  Williams  and  Harry  Williams,  minors, 
by  their  next  friend,  Guy  Williams,  for  an  order  severing 
W.  E.  Mabry,  J.  M.  Strain  and  Jane  Cypher  as  plaintiffs  in 
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error,  suggesting  that  Jane  Cypher  is  dead  and  her  heirs  are 
already  parties  defendant  and  have  been  served  with  scire 
facias.  The  plaintiffs  in  error  also  move  for  an  order  per- 
mitting Guy  Williams  to  prosecute  the  writ  of  error  on  be- 
half of  his  brothers,  Pearl  Williams  and  Harry  Williams,  as 
their  next  friend,  stating  that  their  guardians  refuse  to  ap- 
pear and  prosecute  on  behalf  of  the  minors.  Plaintiffs  in 
error  further  move  for  a  rule  on  all  the  defendants  in  er- 
ror to  join  in  error. 

In  opposition  to  these  motions  counter-suggestions  were 
filed,  and  affidavits  have  been  filed  on  both  sides  in  regard 
to  the  information  of  the  plaintiffs  in  error  as  to  the  resi- 
dence of  Wood  and  Taylor  and  the  diligence  used  to  ac- 
quire information  on  that  subject. 

A  writ  of  error  was  originally  a  writ  directed  to  the 
judge  or  judges  of  a  court  of  record  commanding  him  or 
them  to  send  the  record  of  an  action  in  which  final  judg- 
ment had  been  given  to  a  court  of  appellate  jurisdiction  for 
the  purpose  of  the  correction  of  alleged  errors  in  the  pro- 
ceedings. The  writ  was  served  by  lodging  it  with  the  clerk 
of  the  court  to  which  it  was  directed  and  the  return  to  the 
writ  was  certified  by  the  judge  or  chief  justice  of  that  court. 
The  return  consisted  of  the  record  duly  certified  and  the 
original  writ  was  returned.  Under  the  practice  in  this 
State,  however,  the  writ  is  directed  to  the  clerk  of  the  court 
instead  of  the  judges,  and  the  judges  do  not  certify  to  the 
return,  which  consists  of  a  transcript  of  the  record  of  the 
court  of  original  jurisdiction.  Under  our  rules,  where  the 
plaintiff  in  error  files  in  the  office  of  the  clerk  of  this  court 
a  transcript  of  the  record,  duly  certified,  before  the  writ  of 
error  issues,  it  is  not  necessary  to  send  such  writ  to  the 
clerk  of  the  inferior  court,  but  such  transcript  is  taken  and 
considered  as  a-  due  return  to  the  writ  and  the  writ  of  er- 
ror does  not  leave  the  possession  of  the  clerk  of  this  court. 
The  defendants  in  error  are  notified  of  the  pendency  of  the 
proceeding  in  error  by  a  writ  of  scire  facias,  and  they  can 


Digitized  by 


Google 


Dm.  M5.]  Ward  v.  Williams.  551 

not  complain  of  ihe  failure  to  issue  the  writ  of  error  and 
file  it  with  the  record.  Such  failure  is  not  groimd  for  dis- 
missing the  proceeding. 

The  Statute  of  Limitations  as  a  defense  to  proceedings 
in  error  must  be  set  up  by  plea,  the  same  as  to  any  other 
action  at  law.  While  the  decree  complained  of  appears  to 
have  been  rendered  more  than  ten  years  ago,  it  is  stated  in 
the  affidavits  that  the  oldest  of  the  plaintiffs  in  error  is  now 
only  twenty-one  years  of  age.  If  the  defendants  in  error 
desire  to  avail  themselves  of  the  statute,  the  proper  way  is 
to  plead  it,  so  the  plaintiflfs  in  error  may  allege  any  excep- 
tion which  exempts  them  from  the  operation  of  the  statute. 

The  paper  designated  a  plea  to  the  jurisdiction  is  not 
a  plea  to  the  jurisdiction.  It  merely  questions  the  validity 
of  the  service  by  publication  and  amounts  to  no  more  than 
a  motion  to  quash  such  service.  The  affidavit  upon  which 
the  publication  was  made,  in  form  complies  with  the  stat- 
ute. The  publication  was  made  in  accordance  with  the  stat- 
ute. The  defendants  in  error  do  not  deny  that  they  received 
the  notices  that  were  mailed  to  them.  The  object  of  the 
publication  was  to  give  notice  to  the  defendants  in  error, 
and  the  publication  having  been  made  in  formal  compliance 
with  the  statute  and  the  notice  having  been  actually  re- 
ceived by  the  defendants  in  error,  we  will  not  inquire  into 
the  truth  of  the  affidavit  for  publication.  The  motion  of 
the  defendants  in  error  to  dismiss  the  proceedings  and  to 
strike  the  record,  briefs  and  abstracts  of  the  plaintiffs  in 
error  will  be  denied.  The  plea  to  the  jurisdiction  is  in- 
sufficient to  justify  quashing  the  service  by  publication,  and 
it  will  be  stricken  from  the  files. 

No  order  of  severance  can  be  entered  at  this  time,  be- 
cause the  plaintiffs  in  error  W.  E.  Mabry,  J.  M.  Strain  and 
Jane  Cypher,  who  do  not  assign  error,  have  not  been  served 
with  summons.  Jane  Cypher  is  dead,  and  her  heirs  were 
made  parties  and  must  also  be  served  with  summons  before 
an  order  of  severance  can  be  made. 
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It  appears  from  the  affidavits  filed  that  the  guardians  of 
Pearl  Williams  and  Harry  Williams  are  unwilling  them- 
selves to  prosecute  the  writ  of  error  for  their  wards  but 
consent  that  it  may  be  prosecuted  by  Guy  Williams  as  their 
next  friend,  and  he  has  given  security  for  costs.  The  mo- 
tion to  permit  Guy  Williams  to  prosecute  the  writ  in  behalf 
of  his  brothers,  Pearl  Williams  and  Harry  Williams,  as 
next  friend,  will  be  allowed. 

The  motion  for  rule  on  the  defendants- in  error  to  join 
in  error  will  be  denied.  No  such  rule  can  be  entered  until 
the  co-plaintiffs  in  error  who  have  not  assigned  error  are 
brought  into  court  and  have  been  severed  or  have  assigned 
error. 

The  cause  is  continued.  ^an^e  conHnued. 


Cari<  Wiluams  et  al.  Plaintiffs  in  Error,  vs.  Cora  Wil- 
liams et  ai  Defendants  in  Error. 

Opinion  filed  December  22,  1915. 

1.  Real  property — deed  and  bond  fgr  deed  do  not  constitute  a 
common  law  mortgage.  While  an  absolute  deed,  together  with  a 
bond  for  deed  given  at  the  same  time  by  the  grantee  to  the  grantor, 
obligating  the  grantee  to  re-convey  the  premises  to  the  grantor 
upon  performance  of  the  conditions  of  the  bond,  will,  under  cer- 
tain circumstances,  be  deemed  a  mortgage  for  the  purpose  of  per- 
mitting redemption  by  the  grantor,  yet  the  deed  and  bond  for  deed 
do  not  constitute  a  common  law  mortgage  nor  does  the  legal  title 
remain  in  the  grantor. 

2.  Same — eifect  of  assignment  and  delivery  of  a  bond  for  deed 
given  by  loan  association.  Where  a  building  and  loan  association 
takes  a  deed  to  premises  and  delivers  a  bond  for  deed  to  the  gran- 
tor, conditioned  upon  his  making  the  payments  specified  by  the 
bond,  the  legal  title  to  the  land  is  in  the  building  and  loan  associa- 
tion and  the  equitable  title  is  in  the  grantee,  who  may  transfer  the 
same  to  his  wife  by  assignment  and  delivery  of  the  bond  even 
though  the  assignment  is  not  under  seal,  and  in  case  of  his  death 
the  wife  may  demand  a  deed  upon  performance  of  the  conditions 
of  the  bond. 
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Writ  of  Error  to  the  Circuit  Court  of  McLean  county ; 
the  Hon.  Colostin  D.  Myers,  Judge,  presiding. 

Leslie  J.  Owen,  and  Stone  &  Dick,  for  plaintiffs  in 
error. 

Herrick  &  Herrick,  for  defendants  in  error. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

On  September  2,  1905,  James  M.  Williams  borrowed 
from  the  LeRoy  Building  and  Homestead  Association  $600. 
As  evidence  of  such  loan  and  of  the  manner  in  which  it 
was  to  be  re-paid  Williams  executed  and  delivered  to  the 
building  and  homestead  association  an  instrument  denomi- 
nated a  mortgage  bond,  which  provided  for  the  re-payment 
of  the  $600,  together  with  interest  and  premium  thereon,  in 
weekly  and  monthly  installments.  Williams  was  the  owner 
of  lot  I,  in  block  3,  in  the  original  town  of  LeRoy,  in 
McLean  county,  and  to  secure  said  bond  he,  together  with 
his  wife,  Cora  A.  Williams,  on  the  said  second  day  of  Sep- 
tember, 1905,  executed  and  delivered  a  warranty  deed  con- 
veying said  lot  to  the  building  and  homestead  association 
for  the  expressed  consideration  of  $600.  Thereupon,  on 
the  same  day  and  as  a  part  of  the  same  transaction,  the 
building  and  homestead  association  executed  and  delivered 
to  Williams  a  bond  for  deed,  whereby  it  covenanted  and 
agreed  to  execute  and  deliver  to  Williams,  his  heirs  or  as- 
signs, a  warranty  deed  to  said  lot  upon  receiving  all  the 
payments  specified  in  said  mortgage  bond,  which  payments 
were  also  fully  set  out  in  the  bond  for  -deed.  Williams 
made  all  the  payments  required  by  the  mortgage  bond  and 
bond  for  deed  up  to  January  10,  191 3.  On  that  day,  in 
the  presence  of  a  witness,  he  indorsed  on  the  bond  for  deed 
the  following :  "I  hereby  assign  all  my  interest  in  the  with- 
in bond  to  my  wife,  Cora  A.  Williams,"  and  signed  his 
name  thereto,  and,  thus  indorsed,  delivered  the  bond  for 
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deed  to  his  wife,  Cora  A.  Williams.  Soon  thereafter,  and 
during  the  first  week  in  February,  19 13,  Williams  died  in- 
testate, leaving  him  surviving  Cora  A.  Williams,  his  widow, 
and  Carl  Williams,  Ruth  Neal  and  Emma  Gladys  Williams, 
his  children,  as  his  only  heirs-at-law.  On  April  13,  19 13, 
two  of  his  children,  nanjely,  Carl  Williams  and  Ruth  Neal, 
filed  their  bill  for  partition  in  the  circuit  court  of  McLean 
county  against  Cora  A.  Williams,  Emma  Gladys  Williams 
and  the  LeRoy  Building  and  Homestead  Association,  alleg- 
ing that  James  M.  Williams  was  at  the  time  of  his  death 
seized  in  fee  simple  of  the  lot  above  described,  subject  to 
an  incumbrance  held  by  the  building  and  homestead  associa- 
tion, and  that  upon  his  death,  intestate,  the  title  to  said  lot 
descended  to  and  vested  in  his  children,  subject  to  the  dower 
of  Cora  A.  Williams  and  the  incumbrance  held  by  the  build- 
ing and  homestead  association.  Cora  A.  Williams  answered 
the  bill,  setting  up  the  conveyance  of  said  lot  by  James  M. 
Williams  to  the  building  and  homestead  association  on  Sep- 
tember 2,  1905,  to  secure  the  sum  of  $600,  the  execution  and 
delivery  to  Williams  by  the  building  and  homestead  associa- 
tion of  the  bond  for  deed,  and  the  assignment  and  delivery 
of  the  bond  for  deed  to  her  in  January,  19 13,  and  alleging 
that  she  thereby  became  seized  in  fee  simple,  in  equity,  of 
the  title  to  the  premises,  subject  to  the  rights  of  the  build- 
ing and  homestead  association,  and  is  now  the  owner  in  fee 
simple  and  in  the  actual  possession  of  the  premises.  There- 
after she  filed  a  cross-bill,  praying  that  she  be  declared  to 
be  the  owner  in  fee  simple,  in  equity,  of  said  lot,  subject 
to  the  payment  of  the  balance  due  the  building  and  home- 
stead association.  The  master  to  whom  the  cause  was  re- 
ferred found  that  under  and  by  virtue  of  the  assignment 
of  the  bond  for  deed  by  James  M.  Williams  to  his  wife, 
Cora  A.  Williams,  the  latter  became  vested  with  the  right 
to  demand  a  deed  to  said  lot  from  the  building  and  home- 
stead association  upon  paying  to  said  association  the  balance 
due  according  to  the  terms  of  said  bond  for  deed,  and  that 
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the  children  of  James  M.  Williams  have  no  right,  title  or 
interest  in  or  to  the  premises.  The  court  overruled  the 
exceptions  filed  by  the  complainants  in  the  bill  for  partition 
to  the  master's  report  and  entered  a  decree  in  accordance 
with  the  rtiaster's  findings  and  dismissed  the  bill  for  parti- 
tion for  want  of  equity.  Carl  Williams  and  Ruth  Neal 
have  sued  out  a  writ  of  error  from  this  court  seeking  a 
reversal  of  the  decree  of  the  circuit  court. 

Plaintiffs  in  error  contend  that  the  deed  of  September  2, 
1905,  from  James  M.  Williams  and  wife  to  the  LeRoy 
Building  and  Homestead  Association,  and  the  bond  for  deed 
given  by  the  building  and  homestead  association  to  Wil- 
liams, must  be  taken  together  and  construed  as  a  single  in- 
strument, and  when  so  considered  they  amount,  in  law,  to 
a  mortgage;  that  in  this  State  the  mortgagor  retains  the 
legal  title  to  mortgaged  premises,  and  his  title  can  be  trans- 
ferred only  by  an  instrument  under  seal  and  sufficient  in 
form  to  pass  the  legal  title  to  real  estate ;  that  the  indorse- 
ment made  by  Williams  on  the  bond  for  deed  is  not  under 
seal  and  is  not  sufficient  in  form  to  pass  the  legal  title  to 
real  estate,  and  that  Cora  A.  Williams  did  not,  by  the  as- 
signment and  delivery  of  the  bond  for  deed  to  her,  acquire 
the  title  to  the  premises  but  such  title  remained  in  James 
M.  Williams,  and  upon  his  death,  intestate,  descended  to  his 
heirs-at-law.  It  is  true,  as  plaintiffs  in  error  contend,  that 
in  the  case  of  a  common  law  mortgage  the  mortgagor  is  the 
legal  owner  of  the  mortgaged  property  as  against  all  per- 
sons'except  the  mortgagee  or  his  assigns.  (City  of  Chicago 
v.  Sullivan  Machinery  Co.  269  111.  58.)  The  mortgagor's 
interest  in  the  land  may  be  sold  under  execution ;  his  widow 
is  entitled  to  dower  in  it;  it  passes  as  real  estate  by  devise; 
it  descends  to  his  heirs  as  real  estate  upon  his  death,  in- 
testate; he  may  maintain  an  action  for  the  land  against  a 
stranger  and  the  mortgage  cannot  be  set  up  as  a  defense. 
On  the  other  hand,  the  mortgagee  has  no  such  estate  as  can 
be  sold  under  execution ;   his  widow  has  no  right  to  dower 
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in  it;  upon  his  death  the  mortgage  passes  to  his  personal 
representative  as  personal  estate  and  passes  by  his  will  as 
personal  property.  The  mortgagor  may  convey  his  title  or 
mortgage  it  to  successive  mortgagees,  and  his  grantee  or 
mortgagee  will  succeed  to  his  estate  and  occupy  his  position, 
subject  to  the  incumbrance.  (Lightcap  v.  Bradley,  i86  111. 
510.)  It  is  also  well  settled  as  the  law  of  this  State  that 
the  legal  title  to  real  estate  can  only  be  transferred  by  an 
instrument  under  seal.  (Barger  v.  Hobbs,  67  111.  592 ;  Bar- 
rett  V.  Hinckley,  124  id.  32;  Irwin  v.  Powell,  188  id.  107.) 
If  plaintiffs  in  error's  theory  that  the  deed  from  Williams 
to  the  building  and  homestead  association  and  the  bond  for 
deed  from  the  building  and  homestead  association  to  Wil- 
liams together  amounted  to  a  common  law  mortgage  were 
correct,  Cora  A.  Williams  would  not,  by  virtue  of  the  as- 
signment of  the  bond  for  deed  to  her,  have  obtained  any 
right,  title  or  interest  in  the  premises  which  would  be  rec- 
ognized in  a  court  of  law,  because  the  assignment  was  not 
under  seal,  and,  the  indorsement  and  delivery  of  the  bond 
for  deed  by  Williams  to  her  being  without  consideration 
and  therefore  an  attempt  to  make  a  gift  of  the  land,  equity 
would  not  aid  the  defective  gift.  Barnum  v.  Reed,  136  111. 
388;  McCartney  v.  Ridgzvay,  160  id.  129. 

While  an  absolute  conveyance,  together  with  a  bond 
given  at  the  same  time  by  the  grantee  to  the  grantor  obli- 
gating the  grantee  to  re-convey  the  premises  to  the  gran- 
tor upon  performance  of  certain  conditions  specified  in  the 
bond,  will,  under  certain  circumstarites,  be  deemed  a  mort- 
gage for  the  purpose  of  permitting  a  redemption  of  the 
premises  by  the  grantor,  the  deed  and  bond  for  deed  do  not, 
when  taken  together,  constitute  a  common  law  mortgage, 
nor  does  the  legal  title  to  the  premises  remain  in  the  grantor 
in  the  deed.  The  legal  title  passes  to  the  grantee,  but  in 
equity  he  is  regarded  as  holding  the  legal  title  in  trust  for 
the  purpose  of  securing  the  performance  by  the  grantor  of 
the  conditions  specified  in  the  bond.     In  West  v.  Reed,  55 
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111.  242,  in  considering  a  similar  question,  it  was  said :  "We 
do  not,  however,  assent  to  the  position  which  we  understand 
counsel  for  appellee  to  assume,  that  when  the  original  trans- 
action, between  the  parties  has  not  been  in  form  a  mortgage 
but  an  absolute  deed,  with  a  bond  to  re-convey  on  the  pay- 
ment of  the  money  at  a  specific  time,  the  right  of  redemp- 
tion cannot  be  extinguished  except  by  an  instrument  which 
will  operate  as  a  technical  conveyance  of  the  mortgagor's 
estate  in  the  land.  He  undoubtedly  has  an  estate  which 
will  pass  by  descent  or  devise  or  by  deed.  But  it  is  never- 
theless a  purely  equitable  estate, — ^that  is  to  say,  an  interest 
in  the  land  based  upon  equitable  grounds  and  which  a  court 
of  chancery  will  protect  and  enforce  when  equitable  consid- 
erations demand.  But  he  has  nothing  more.  The  legal  title 
has  gone  to  his  grantee  by  means  of  a  deed  absolute  upon 
its  face.  If  the  deed,  as  in  the  present  case,  was  made  to 
secure  a  loan  of  money  and  a  bond  or  contract  to  re-convey 
is  taken,  the  transaction,  in  a  court  of  equity,  is  regarded 
only  as  a  mortgage.  But  we  repeat,  the  naked  legal  title 
has  vested  in  the  grantee,  and  if  such  transactions  subse- 
quently occur  between  the  parties  as  would  render  it  in- 
equitable that  the  grantor  should  be  permitted  to  redeem,  a 
court  of  equity  will,  of  course,  refuse  to  aid  him,  as  it  will 
always  refuse  its  aid  to  perpetrate  a  wrong.  It  is  wholly 
immaterial  whether  he  has  executed  a  technical  release  of 
his  equitable  interest  to  the  grantee  or  not."  In  the  case  at 
bar,  when  Williams  assigned  the  bond  for  deed  to  his  wife, 
his  rights  in  the  premises  were  purely  equitable  and  would 
pass  by  assignment  and  delivery  of  the  bond  for  deed.  No 
equitable  grounds  are  disclosed  which  would  justify  a  court 
of  equity  in  setting  aside  this  assignment  in  favor  of  the 
children  of  James  M.  Williams.  They  rely  upon  no  equi- 
table grounds  to  obtain  the  relief  which  they  seek,  but  their 
sole  contention  is  that,  notwithstanding  the  fact  that  it  was 
the  desire  of  their  father  to  transfer  all  his  right,  title  and 
interest  in  the  premises  to  his  wife,  he  failed  to  accomplish 
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his  purpose  by  the  instrument  which  he  executed.  At  the 
time  the  assignment  was  made  the  LeRoy  Building  and 
Homestead  Association  held  the  legal  title  to  the  premises, 
and  the  assignment  of  the  bond  for  deed  was  sufficient  to 
transfer  to  Cora  A.  Williams  the  equitable  title  held  by 
James  M.  Williams. 

The  decree  of  the  circuit  court  was  proper  and  is  ac- 
cordingly  affirmed.  £>^^^^^  ^^^^^^ 


Margaret  Grace  et  al.  Appellants,  vs.  CIvArence  H. 
Grace  et  al.  Appellees. 

Opinion  Hied  December  22,  1915. 

1.  WiLts — certiUcate  of  testimony  of  subscribing  witnesses  au- 
thorizes admission  of  will  in  evidence.  In  a  proceeding  to  contest 
a  will,  if  the  certificate  of  the  testimony  of  the  subscribing  wit- 
nesses at  the  probate  of  the  will  is  in  compliance  with  section  2  of 
the  Wills  act  its  introduction  in  evidence  prima  facie  establishes 
the  competency  of  the  testator  and  the  execution  of  the  will  and 
entitles  the  will  to  admission  in  evidence,  even  though  the  prima 
facie  case  may  be  overcome. 

2.  Same — when  contestant  is  not  rendered  competent  to  testify 
generally  in  her  own  behalf.  The  fact  that  one  of  the  contestants, 
who  is  a  daughter  of  the  testator,  is  called  as  a  witness  by  the 
proponents  and  asked  questions  as  to  who  constituted  her  father's 
family,  what  children  he  left  surviving,  what  property,  he  owned  at 
his  death  and  who  farmed  his  land,  does  not  qualify  her  to  testify 
generally  in  her  own  behalf  nor  justify  cross-examination  as  to  the 
condition  of  the  testator's  mind. 

3.  Same — right  of  jury  to  sustain  will  and  find  against  codicil. 
In  a  proceeding  to  contest  a  will,  and  a  codicil  thereto  executed 
some  four  years  after  the  will  was  made,  the  jury  have  a  right  to 
sustain  the  original  will  and  reject  the  codicil,  if  they  believe,  from 
the  evidence,  that  the  testator  was  of  sound  mind  when  the  origi- 
nal will  was  executed  but  was  of  unsound  mind  when  the  codicil 
was  executed. 

4.  Same — when  instruction  does  not  state  different  rules  as  to 
mental  capacity.  An  instruction  which  tells  the  jury  that  the  tes- 
tator could  dispose  of  his  property  by  will  as  he  saw  fit  if  at  the 
time  he  executed  the  will  he  had  sufficient  mind  and  memory  to 
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know,  understand  and  appreciate  the  objects  of  his  bounty,  the 
manner  in  which  he  wished  to  dispose  of  his  property  by  will  and 
the  nature  and  amount  of  his  property,  and  that  if  he  was  of  sound 
mind  and  memory  at  the  time  of  executing  the  codicil  he  had  a 
right  to  change  the  will,  thereby  does  not  state  different  rules,  as 
to  mental  capacity,  for  the  will  and  the  codicil. 

5.  Same — when  an  instruction  does  not  make  sanity  the  test  of 
testamentary  capacity.  An  instruction  stating  that  "to  justify  a 
finding  of  insanity  in  the  making  of  a  will  the  evidence  must  pre- 
ponderate in  favor  of  unsoundness  of  mind,  and  the  presumption  of 
sanity  must  prevail  if  the  evidence  is  only  sufficient  to  raise  a  doubt 
of  such  sanity,"  does  not  make  sanity  the  test  of  testamentary  ca- 
pacity, where  other  instructions  fully  explain  to  the  jury  the  mean- 
ing of  the  expressions  "soundness  of  mind"  and  "unsoundness  of 
mind,"  and  tell  the  jury  that  testamentary  incapacity  does  not  nec- 
essarily require  a  person  to  be  technically  insane. 

Appeal  from  the  Circuit  Court  of  Macon  county ;  the 
Hon.  W.  K.  Whitfield,  Judge,  presiding. 

Charles  C.  LeForgee,  (Thomas  W.  Samuels,  and 
Stanley  L.  Pogue,  of  counsel,)  for  appellants. 

Whitley  &  Fitzgerald,  for  appellees. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

James  Grace  executed  his  will  on  June  3,  1908,  and  a 
codicil  thereto  on  October  14,  19 12,  and  died  on  Decem- 
ber 30,  191 3.  In  a  proceeding  in  the  Macon  county  cir- 
cuit court  to  contest  the  will  and  codicil  a  decree  was  ren- 
dered in  accordance  with  the  verdict  of  a  jury  sustaining 
the  validity  of  the  will  and  setting  aside  the  codicil.  From 
that  portion  of  the  decree  which  sustained  the  will  certain 
of  the  contestants  have  appealed. 

It  is  insisted  that  the  court  erred  in  receiving  in  evi- 
dence the  purported  will  and  codicil  for  want  of  proof  of 
its  execution  in  the  manner  required  by  law.  The  will  and 
codicil  were  both  attested  by  three  witnesses  and  the  cer- 
tificate of  their  testimony  at  the  time  the  will  was  admit- 
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ted  to  probate  was  received  in  evidence.  This  certificate 
was  in  strict  compliance  with  the  provisions  of  section  2  of 
the  Statute  of  Wills,  which  prescribes  the  evidence  which 
shall  be  sufficient  proof  of  the  execution  of  a  will  to  ad- 
mit it  to  record.  Section  7  of  that  statute,  which  provides 
for  the  contest  of  wills,  declares  that  in  all  trials  of  such 
contests  by  jury  the  certificate  of  the  oath  of  the  witnesses 
at  the  time  of  the  first  probate  shall  be  admitted  as  evi- 
dence and  have  such  weight  as  the  jury  shall  think  it  may 
deserve.  When  this  evidence  covering  the  points  prescribed 
by  section  2  has  been  introduced,  the  competency  of  a  tes- 
tator and  the  execution  of  the  will  in  legal  form  has  been 
prima  facie  established.  (Purdy  v.  Hall,  134  111.  298.) 
If  other  evidence  is  introduced  this  prima  fa^ie  case  may 
be  overcome,  and  in  the  consideration  of  the  evidence  the 
jury  are  required  to  give  it  only  such  weight  as  they  shall 
think  it  may  deserve;  but  even  though  the  evidence  may 
be  contradicted  and  though  the  testimony  of  the  attesting 
witnesses  may  be  inconsistent  with  the  certificate  of  their 
oath  on  the  first  probate,  such  certificate  constitutes  a  prima 
facie  case  which  entitles  the  proponents  to  introduce  the 
will  in  evidence. 

Catherine  Grace,  one  of  the  contestants,  was  called  as 
a  witness  on  behalf  of  the  proponents,  and  testified  who 
constituted  her  father's  family  while  he  lived  in  Decatur 
and  what  children  he  left  surviving  him,  what  property 
he  owned  at  his  death  and  who  farmed  his  land  after  he 
moved  to  Decatur.  On  cross-examination  the  contestants 
sought  to  show  by  her  the  condition  of  her  father's  mind 
at  the  time  the  arrangement  was  made  in  relation  to  the 
farming  of  the  land,  and  it  is  insisted  that  it  was  error 
for  the  court  to  refuse  to  admit  her  testimony.  This  was 
not  cross-examination,  but,  in  any  event,  she  was  not  a  com- 
petent witness  in  her  own  behalf  as  to  all  the  issues  in  the 
case.  Having  been  called  by  the  adverse  party  the  appel- 
lants contend  that  she  was  rendered  competent  to  testify 
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generally  in  her  own  behalf.     We  held  otherwise  in  the 
case  of  Garrus  v.  Davis,  234  111.  326. 

It  is  urged  that  the  verdict  and  the  decree  are  contrary 
to  the  evidence.  James  Grace  was  about  eighty-four  years 
old  when  he  died.  He  had  lived  since  1906  in  the  city  of 
Decatur  and  before  that  time  on  his  farm  near  Dalton  City. 
Two  or  three  years  before  his  removal  to  Decatur  he  had 
suffered  a  paralytic  stroke,  which  affected  his  speech  and 
his  use  of  his  limbs  to  some  extent,  but  particularly  his 
face.  His  physician  at  that  time  testified  that  he  had 
treated  him  for  facial  paralysis.  He  owned  231  acres  of 
land,  a  quarter  section  in  Macon  county,  and  71  acres  sepa- 
rate from  the  rest,  in  Moultrie  county.  When  he  moved 
to  Decatur  he  bought  a  lot  and  erected  a  dwelling  on  it, 
in  which  he  lived  the  remainder  of  his  life.  By  his  will 
he  devised  his  residence,  together  with  his  household  and 
kitchen  furniture,  to  his  wife  for  life  and  all  the  rest  of 
his  real  estate  to  trustees  during  the  life  of  his  wife  in 
trust,  to  manage  and  control  such  real  estate,  to  pay  his 
debts,  to  pay  his  wife  an  annuity  of  $500  and  to  pay  an 
annuity  of  $200  to  his  daughter  Catherine.  Subject  to 
this  trust  he  devised  the  71  acres  to  his  sons  Clarence  and 
Jeremiah, — ^40  acres  to  Jeremiah  and  the  residue  to  Clar- 
ence. He  also  gave  a  legacy  of  $1000  to  Clarence  and  de- 
vised the  remainder  of  the  residence  property  to  Catherine. 
He  directed  his  trustees,  within  three  years  after  the  death 
of  his  wife,  to  sell  the  Macon  county  land,  and,  after  the 
payment  of  any  legacies  that  might  not  have  been  thereto- 
fore paid,  to  divide  the  remainder  of  the  proceeds  among 
his  seven  children,  except  Clarence,  Jeremiah  and  Cather- 
ine. He  also  made  a  provision  for  the  distribution  of  the 
share  of  his  son  John,  ^ho  had  been  absent  and  unheard 
of  for  many  years,  in  case  he  should  not  appear  within 
three  years  after  his  wife's  death.  By  the  codicil  he  can- 
celed the  legacy  of  $1000  to  Clarence  and  directed  that 
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the  71  acres  in  Moultrie  county  should  be  divided  equally 
between  Clarence  and  Jeremiah. 

The  circumstances  under  which  the  will  and  the  codi- 
cil were  prepared  do  not  appear,  except  that  both  were 
drawn  by  W.  C.  Outteh,  a  lawyei;  of  the  Macon  county 
bar,  who  attested  their  execution.  He  testified  at  the  pro- 
bate but  died  before  the  trial  in  this  case.  Both  the  will 
and  codicil  were  executed  in  the  Millikin  National  Bank, 
in  Decatur,  and  were  attested  by  the  president  and  a  book- 
keeper of  the  bank  as  well  as  by  Outten.  The  two  former 
testified  on  the  trial  of  this  cause  as  well  as  at  the  pro- 
bate, and  their  testimony  tended  to  sustain  the  finding  of 
the  jury. 

Before  the  stroke  of  paralysis  the  testator  was  a  large, 
strong,  vigorous  man  but  afterward  he  fell  off  greatly  in 
strength  and  size,  so  that  from  a  weight  of  one  hundred 
and  seventy  pounds  he  had  been  reduced  to  one  hundred 
and  fifteen  pounds  at  the  time  of  his  death.  After  his 
removal  to  Decatur  there  was  a  progressive  failure  of  his 
physical  and  mental  capacity.  He  had  difficulty  in  articu- 
lating, and  it  was  therefore  difficult  for  him  to  make  him- 
self understood.  He  continued  to  attend  to  such  business 
as  he  had  and  kept  an  account  at  the  bank,  in  which  he 
made  deposits  and  on  which  he  drew  checks.  His  sons 
Clarence  and  Jeremiah  farmed  his  land,  though  in  the  last 
year  of  his  life  he  rented  it  to  another  tenant.  He  had 
litigation  with  a  drainage  district  in  connection  with  his 
land.  He  employed  lawyers  and  testified  on  two  trials  in 
that  litigation.  He  went  about  town,  met  his  acquaintances 
from  the  neighborhood  of  Dalton  City  and  talked  with 
them  about  crops  and  about  acquaintances.  He  was  some- 
times confused  on  the  streets,  lost  his  way  and  had  to  be 
assisted  home.  His  memory  was  bad.  He  sometimes  failed 
to  recognize  persons  whom  he  had  known.  He  was  ir- 
ritable and  peevish.  A  number  of  witnesses  testified  on 
either  side  to  their  belief  that  he  was  of  sound  mind  and 
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that  he  was  not  of  sound  mind  during  the  time  he  lived 
in  Decatur.  The  number  of  such  witnesses  on  each  side 
was  about  equal.  They  testified  to  the  circumstances  on. 
which  their  respective  opinions  were  based.  The  appel- 
lants insist  that  the  testimony  of  the  witnesses  on  their 
side  is  entitled  to  the  greater  weight.  It  was  the  peculiar 
province  of  the  jury  to  determine  this  question,  and  to  de- 
cide, from  a  consideration  of  all  the  circumstances  shown 
and  the  contradictory  opinions  expressed,  on  which  side 
was  the  preponderance  of  the  evidence.  A  discussion  of 
the  evidence  in  detail  could  result  in  nothing  more  than 
showing  that  it  was  contradictory.  The  evidence  either 
of  the  appellants  or  of  the  appellees,  if  considered  alone, 
would  perhaps  sustain  a  verdict  against  the  side  whose  evi- 
dence was  disregarded,  but  it  cannot  be  said  that  there  is 
such  a  manifest  preponderance  of  the  evidence  against  the 
verdict  which  the  jury  found  as  would  justify  a  reviewing 
court  in  setting  it  aside. 

It  is  urged  that  there  was  error  in  the  giving  of  in- 
structions.   The  seventh  instruction  is  as  follows : 

"In  this  case,  if  the  jury  believe,  from  the  evidence, 
that  the  testator,  James  Grace,  was  of  sound  mind  and 
memory,  as  defined  by  these  instructions,  at  the  time  of 
the  alleged  execution  by  him  of  the  paper  purporting  to 
be  the  original  will  in  this  case,  dated  the  third  day  of 
June,  A.  D.  1908,  they  should  so  find  by  their  verdict,  not- 
withstanding the  jury  may  further  believe,  from  the  evi- 
dence, that  between  said  date  and  the  date  of  the  paper 
purporting  to  be  the  codicil  thereto,  dated  October  14,  19 12, 
that  he,  the  said  James  Grace,  by  reason  of  old  age,  sick- 
ness or  disease  had  become  incapable  on  said  latter  date  to 
make  a  valid  will,  as  defined  by  these  instructions.  The 
jury  have  the  right,  under  the  law,  to  find  that  the  paper 
purporting  to  be  the  original  will  and  made  on  June  3, 
1908,  was  and  is  a  legal  instrument  and  was  and  is  the 
last  will  and  testament  of  James  Grace,  deceased,  and  you 
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have  the  right,  if  you  see  fit,  to  determine  from  the  evi- 
dence that  the  paper  purporting  to  be  the  codicil  thereto 
and  bearing  date  October  14,  19 12,  was  not  the  last  will 
and  testament,  or  codicil  thereto,  of  the  said  James  Grace, 
deceased;  that  is,  the  jury  have  the  right  to  find,  if  they 
so  determine  from  a  consideration  of  the  evidence  in  this 
case  and  the  instructions  of  the  court  as  to  the  law,  that 
one  of  the  papers  is  a  valid  will  and  the  other  is  not." 

It  is  urged  that  the  instruction  is  erroneous  because  it 
required  the  jury,  in  passing  upon  the  codicil,  to  base  their 
finding  upon  the  evidence,  but  in  passing  upon  the  will  said 
that  the  jury  had  the  right,  under  the  law,  without  being 
limited  to  the  evidence,  to  find  that  it  was  the  valid  will 
of  James  Grace.  This  is  a  mistaken  view  of  the  instruc- 
tion. Its  intention  was  to  inform  the  jury,  as  it  did  in 
the  last  clause,  that  they  had  the  right  to  find  one  of  the 
papers  to  be  a  valid  will  and  the  other  not,  if  they  arrived 
at  such  conclusion  from  a  consideration  of  the  evidence  in 
the  case.  The  first  sentence  told  the  jury  that  if  they  be- 
lieved, from  the  evidence,  that  the  testator  was  of  sound 
mind  when  he  executed  the  original  will  they  should  so 
find,  notwithstanding  they  might  further  believe,  from  the 
evidence,  that  before  the  execution  of  the  codicil  he  became 
incapable  of  executing  a  will.  The  jury  were  then  told 
that  they  had  a  right  to  find  the  paper  purporting  to  be 
the  original  will  to  be  a  valid  instrument,  and  also  the 
right,  if  they  so  determined  from  the  evidence,  to  find 
the  codicil  not  to  be  valid.  It  was  not  necessary  to  repeat 
in  the  second  sentence  the  words,  "if  the  jury  believe,  from 
the  evidence." 

The  tenth  instruction  is  as  follows: 

"The  wisdom  or  lack  of  wisdom  exhibited  by  the  tes- 
tator of  a  will  from  the  standpoint  of  a  jury,  and  whether 
or  not  it  provides  specifically  the  manner  of  disposition 
of  the  testator's  estate  in  the  same  way  or  manner  that  a 
jury  may  think  he  should  dispose  of  the  property,  is  not 
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in  issue  in  this  case.  A  person,  in  the  making  of  a  will, 
has  the  absolute  right  to  make  it  in  such  a  manner  as  he 
may  see  fit.  He  has  a  right  to  prefer  one  child  or  object 
of  his  bounty  over  another  or  to  make  an  inequality  of 
his  propert)^  as  he  may  see  fit.  He  has  a  right  to  do  so 
without  assigning  any  cause  or  without  any  cause  being 
shown  therefor.  And  in  this  case,  if  you  believe,  from 
the  evidence,  that  the  testator,  James  Grace,  at  the  time 
of  the  making  of  said  will  had  sufficient  mind  and  mem- 
cry  to  know,  understand  and  appreciate  the  objects  of 
his  bounty  and  the  way  or  manner  in  which  he  wished  to 
dispose  of  his  property  by  a  testamentary  disposition  in 
his  will  and  that  he  knew  the  nature  and  amount  of  his 
property,  he  had  the  legal  right  to  make  such  disposition 
as  he  saw  fit.  And  if  you  further  believe,  from  the  evi- 
dence, that  at  the  time  of  the  signing  of  the  codicil  in  ques- 
tion or  the  making  of  the  same,  that  he,  the  said  James 
Grace,  was  of  sound  mind  and  memory,  he  had  the  right 
to  alter  or  change  said  will  by  virtue  of  said  codicil." 

The  objection  made  to  this  instruction  is,  that  the  court 
applied  one  rule  to  the  mental  capacity  required  to  exe- 
cute the  will  and  a  different  one  to  that  required  to  exe- 
cute the  codicil.  The  instruction  does  not  state  two  rules. 
The  hypotheses  contained  in  the  last  sentence  and  the  sen- 
tence preceding  it  are  the  same.  If  James  Grace's  mind 
and  memory  were  in  the  condition  described  in  the  next 
to  the  last  sentence  then  he  was  of  sound  mind  and  mem- 
ory, as  stated  in  the  hypothesis  in  the  last  sentence.  No 
complaint  is  made  that  the  rule  stated  in  regard  to  his 
capacity  at  the  time  of  making  the  will  is  not  correct  and 
the  appellants  are  not  complaining  about  the  finding  as  to 
the  codicil. 

It  is  urged  that  the  eleventh  instruction  erroneously 
told  the  jury  that  the  certificate  of  the  oath  of  the  sub- 
scribing witnesses  to  the  will  upon  the  first  probate  thereof 
was  prima  facie  proof  of  the  validity  of  the  will.     What 
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has  been  said  in  regard  to  the  introduction  of  the  will  in 
evidence  disposes  of  this  objection.  Counsel  for  the  ap- 
pellants concede  that  the  instruction  states  the  ordinary 
rule,  and  say  that  had  the  attesting  witnesses  not  been 
called  it  would  prevail.  If  the  certificate  made  a  prima 
facie  case,  the  calling  of  witnesses  could  not  deprive  it  of 
that  character  though  their  testimony  might  overcome  the 
prima  facie  case. 

The  thirteenth  instruction  is  as  follows : 

"To  justify  a  finding  of  insanity  in  the  making  of  a 
will  the  evidence  must  preponderate  in  favor  of  unsound- 
ness of  mind,  and  the  presumption  of  sanity  must  prevail 
if  the  evidence  is  only  sufficient  to  raise  a  doubt  as  to 
such  sanity." 

It  is  objected  to  on  the  ground  that  it  makes  sanity  the 
test  as  to  whether  a  testator  has  sufficient  mental  capacity 
to  make  a  will.  The  word  "insanity"  is  used  in  this  in- 
struction as  synonymous  with  unsoundness  of  mind.  It  is 
manifest  from  the  character  in  which  the  two  expressions 
are  used  in  the  same  sentence.  The  proposition  of  law  is 
unquestionable.  The  jury  were  told  in  the  appellants'  in- 
structions that  testamentary  incapacity  did  not  necessarily 
require  that  a  person  should  be  technically  insane^  that 
weakness  of  intellect  arising  from  a  variety  of  causes  might 
render  a  testator  incapable  of  making  a  valid  will.  The 
meaning  of  the  expressions  "soundness  of  mind"  and  "un- 
soundness of  mind"  was  fully  explained  to  the  jury  by  the 
instructions  of  the  court,  and  it  is  hardly  possible  that  the 
jury  could  have  been  confused  or  misled  by  the  use  of 
the  word  "insanity"  in  this  instruction. 

The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 
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Robert  J.  Bonner,  Appellee,  vs.  Jacob  Gix)S,  Appellant. 

Opinion  filed  December  22,  1915, 

1.  Registration  of  title — when  abstract  of  title  is  admissible. 
An  abstract  of  title  signed  by  the  recorder  of  Cook  county  is  ad- 
missible in  evidence  where  a  witness  testifies  that  he  is  an  abstract 
maker  and  has  been  in  the  employ  of  the  recorder  of  Cook  county 
for  eleven  years  as  an  abstract  maker  and  was  in  such  employ  on 
the  date  of  the  certificate  to  the  abstract;  that  the  recorder  was 
then  the  person  whose  name  is  signed  to  the  abstract;  that  the  sig- 
nature was  in  the  handwriting  of  a  deputy  recorder,  and  that  the 
abstract  was  made  on  an  order  given  and  was  made  in  the  regu- 
lar course  of  business  by  the  abstracter  of  Cook  county,  the  act- 
ing recorder. 

2.  Same — what  does  not  show  that  applicant*  took  forcible  pos- 
session of  premises.  Where  an  application  to  register  title  alleges 
that  the  premises  were  vacant  and  a  witness  testifies  they  were 
vacant  on  the  day  the  application  was  filed,  the  fact  that  the  wit- 
ness testifies  that  he  was  ordered  to  tear  down  an  old  house  on  the 
premises  and  that  he  sold  it  for  $50  and  that  it  was  torn  down, 
does  not  show  that  the  applicant,  or  anybody  else,  took  forcible 
possession  of  the  premises. 

AppEaI/  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Frederick  A.  Smith,  Judge,  presiding. 

John  R.  O'Connor,  and  Alben  F.  Bates,  for  appel- 
lant. 

Huttmann,  Cix)yes,  Netherton  &  Carr,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

Upon  the  application  of  Robert  J.  Bonner  the  circuit 
court  of  Cook  county  ordered  his  title  in  fee  simple  to  cer- 
tain premises  in  Chicago  to  be  registered.  Jacob  Glos,  who 
had  a  tax  deed  for  the  premises  and  was  made  a  party, 
appealed  from  the  decree,  assigning  many  errors,  only  two 
of  which  are  argued,  viz.,  that  the  evidence  does  not  show 
that  the  property  was  vacant  at  the  time  of  filing  the  ap- 
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plication,  as  alleged  in  the  application,  and  that  an  abstract 
was  improperly  received  in  evidence. 

The  application  alleged  that  the  premises  were  vacant, 
and  a  witness  testified  that  they  were  vacant  on  December 
30,  1913,  the  date  when  the  application  was  filed.  The 
premises  were  inclosed  with  a  fence,  and  there  had  been  a 
story-and-a-half  house  on  them  which  became  untenantable 
and  not  worth  repairing.  The  witness  was  ordered  to  tear 
it  down.  He  sold  the  building  for  $50  and  it  was  torn 
down.  The  appellant  insists  from  this  testimony  that  for- 
cible possession  was  taken  of  the  property.  It  does  not 
appear  by  what  authority  the  house  was  ordered  torn  down 
or  that  it  was  destroyed  without  the  authority  of  the  per- 
son having  rightful  control  of  it.  After  the  destruction  of 
the  house  the  property  remained  unoccupied,  and  there  is 
no  reason  for  inferring  that  the  applicant  or  any  other  per- 
son had  taken  forcible  possession  of  it. 

The  abstract  objected  to  was  signed  by  Abel  Davis,  the 
recorder  of  Cook  county.  William  Kleinhans  testified  that 
he  was  an  abstract  maker  and  had  been  employed  by  the 
recorder  of  Cook  county  as  an  abstract  maker  eleven  years, 
and  was  in  such  employ  on  February  6,  1905,  the  date  of 
the  certificate  to  the  abstract.  The  recorder  then  was  Abel 
Davis  and  the  signature  was  in  the  handwriting  of  a  dep- 
uty recorder.  The  abstract  was  made  on  an  order  given, 
the  order  being  60485,  and  was  made  in  the  regular  course 
of  business  by  the  abstracter  of  Cook  county,  acting  re- 
corder. From  this  testimony  it  is  reasonably  to  be  inferred 
that  the  recorder  of  Cook  county  was  in  the  business  of 
making  abstracts  of  title  for  hire,  and  the  abstract  was  com- 
petent evidence  under  the  provisions  of  section  18  of  the 
act  in  relation  to  registration  of  titles. 

The  decree  of  the  circuit  court  is  right  and  will  be  af- 

^™^^-  Decree  affirmed. 
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The  People  ex  rel.  Estelle  Smith  Baird,  Appellee,  vs. 
Lewis  G.  Stevenson  et  al.  Appellants. 

Opinion  filed  December  22,  ipiS- 

1.  Civil,  SERVICE — the  State  Civil  Service  Commission  exercises 
purely  statutory  powers.  The  State  Civil  Service  Commission  ex- 
ercises purely  statutory  powers  and  must  find  in  the  statute  its 
warrant  for  the  exercise  of  any  authority  it  claims. 

2.  Same — State  commission  cannot  require  person  in  classified 
service  to  take  examination.  The  State  Civil  Service  Commission 
has  no  power  to  require  a  person  already  in  the  classified  service 
to  appear  and  take  an  examination  by  the  commission,  whether 
such  person  became  a  member  of  the  classified  service  through  an 
entrance  examination  or  by  the  express  terms  of  the  statute  declar- 
ing persons  holding  places  of  employment  when  the  act  took  effect 
to  be  members  of  classified  service  without  original  examination. 

3.  Same — the  State  commission  cannot  discharge  employee  in 
classified  service  except  upon  written  charges.  The  provisions  of 
the  Civil  Service  act  with  reference  to  the  duties  of  the  State  Civil 
Service  Commission  to  investigate  and  report  as  to  the  efficiency 
of  employees  in  the  classified  service  do  not  authorize  the  commis- 
sion to  discharge  an  employee  in  the  classified  service  except  upon 
written  charges,  with  an  opportunity  to  appear  and  defend,  and  it 
is  without  power  to  discharge  such  an  employee  for  failing  to  ap- 
pear and  take  an  examination  before  the  commission  to  determine 
her  fitness  to  retain  her  position. 

Appeal  from  the  Circuit  Court  of  Sangamon  county; 
the  Hon.  James  A.  Creighton,  Judge,  presiding. 

P.  J.  LucEY,  Attorney  General,  and  George  P.  Ram- 
sey, for  appellants. 

George  B.  Gillespie,  (Gillespie  &  Fitzgerald,  of 
counsel,)  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

Estelle  Smith  Baird  filed  in  the  circuit  court  of  San- 
gamon county  her  petition  for  a  writ  of  mandamus  com- 
manding Harry  Woods,  Secretary  of  State  and  ex-officio 
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State  librarian,  to  restore  her  to  her  position  of  assistant 
State  librarian  and  to  certify  from  time  to  time  pay-rolls 
for  the  payment  of  her  salary,  and  commanding  the  mem- 
bers of  the  State  Civil  Service  Conimission  to  restore  her 
to  the  classified  civil  service  of  the  State  as  an  employee 
in  said  position  and  to  certify  froiji  time  to  time  pay-rolls 
for  the  payment  of  her  salary.  During  the  pendency  of 
the  suit  Harry  Woods  died,  and  Lewis  G.  Stevenson,  his 
successor  in  office,  was  substituted  as  a  defendant.  A  gen- 
eral demurrer  to  the  petition  was  interposed  by  the  defend- 
ants and  was  overruled.  The  defendants  elected  to  stand 
by  their  demurrer,  and  judgment  was  entered  awarding  the 
writ,  from  which  the  defendants  appealed. 

The  facts  alleged  in  the  petition  and  admitted  by  the 
demurrer  are  as  follows :  For  more  than  a  year  prior  to 
June  10,  191 1,  the  relator  had  been  assistant  librarian  in 
the  Illinois  State  library  under  an  appointment  by  the  Sec- 
retary of  State  and  ex-officio  State  librarian,  and  she  held 
such  position  subject  to  the  provisions  of  the  Civil  Service 
law  and  the  rules  of  the  State  Civil  Service  Commission 
at  a  salary  of  $75  per  month,  payable  monthly,  until  No- 
vember 15,  191 3,  when  Harry  Woods,  Secretary  of  State, 
forcibly  removed  her  from  her  position  without  preferring 
any  written  charge  against  her  or  affording  her  an  oppor- 
tunity to  be  heard  in  her  own  defense  and  upon  the  sole 
ground  that  she  was  a  republican  in  politics  and  had  been 
appointed  by  his  predecessor.  She  filed  a  complaint  with 
the  State  Civil  Service  Commission  setting  forth  the  fact 
of  her  unlawful  removal,  and  the  commission  entered  an 
order  on  December  8,  19 13,  ordering  Woods  to  re-instate 
her.  Woods  thereupon  filed  with  the  commission  written 
charges  against  the  relator,  alleging  incompetency,  absence 
from  duty  withotit  leave  and  offensive  and  insubordinate 
conduct.  On  January  27,  1914,  the  charges  were  heard 
upon  the  testimony  of  witnesses,  and  the  commission  found 
that  they  were  not  sustained  and  ordered  the  relator  re- 
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stored  to  her  position,  with  pay  from  November  15,  1913$ 
the  day  of  her  forcible  removal  by  Woods.  The  com- 
mission, however,  ordered  her,  and  all  other  employees 
in  the  State  library  who  had  not  qualified  for  their  posi- 
tions by  examination,  to  take  the  next  examination  for  the 
position  of  assistant  State  librarian.  The  relator  did  not 
take  the  next  examination,  which  was  held  on  March  21, 
1914,  and  the  commission  ordered  its  secretary  to  prefer 
charges  against  her  for  a  failure  to  obey  its  order.  On 
May  12,  1914,  the  secretary  of  the  commission  preferred 
the  charges,  as  directed,  and  on  June  2,  19 14,  the  relator 
not  appearing,  the  commission  ordered  her  to  be  discharged 
from  the  position  of  assistant  librarian  and  from  the  ser- 
vice of  the  State. 

The  Attorney  General  correctly  states  the  question  pre*- 
sented  to  this  court,  as  follows :  "Can  the  State  Civil  Ser- 
vice Commission  require  a  person  already  by  law  in  the 
classified  civil  service  of  the  State  without  prior  examina- 
tion, to  take  an  examination  which  will  test  his  or  her 
competency,  efficiency  and  qualifications  to  perform  the 
duties  of  the  office  in  which  he  or  she  is  employed,  and 
discharge  such  person  for  failure  and  refusal  to  take  such 
an  examination?"  For  the  solution  of  that  question  re- 
sort must  be  had  to  the  statute,  since  the  State  Civil 
Service  Commission  exercises  purely  statutory  powers  and 
must  find  in  the  statute  its  warrant  for  the  exercise  of 
any  authority  which  it  claims. 

The  Civil  Service  act  was  amended  in  191 1  by  an  act 
approved  on  June  10  of  that  year,  (Laws  of  191 1,  p.  222,) 
and  relator  was  then  in  the  service  of  the  State  as  assistant 
State  librarian.  Section  3  of  the  amended  act  required  the 
commissioners  to  classify  all  offices  and  places  of  employ- 
ment in  the  State  service  except  those  expressly  exempted 
from  the  operation  of  the  act,  and  declared  that  the  offices 
and  places  so  classified  should  constitute  the  classified  civil 
service  of  the  State,  and  that  no  appointment  to  any  offices 
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or  places  should  be  made  except  under  the  provisions  of 
the  act  and  the  rules  of  the  commission.  By  section  3b  all 
persons  who  held  offices  or  places  of  employment  when  the 
amended  act  took  effect  were  to  be  classified  under  the 
provisions  of  the  act  and  become  members  of  the  classified 
State  civil  service  without  original  examination,  but  sec- 
tion 6  provided  that  all  future  applicants  for  offices  or 
places  in  the  classified  service,  except  those  exempt  from 
the  operation  of  the  act,  should  be  subjected  to  examina- 
tions, which  should  be  public,  competitive  and  free  to  all 
citizens  of  the  State  who  might  be  lawfully  appointed  to 
any  office  or  place  in  the  service  of  the  State.  Section  12 
provided  that  no  officer  or  employee  in  the  classified  civil 
service  should  be  removed  or  discharged  except  for  cause, 
upon  written  charges  and  after  an  opportunity  to  be  heard 
in  his  own  defense  before  the  State  Civil  Service  Commis- 
sion or  some  officer  or  board  appointed  by  the  commission 
to  conduct  the  investigation.  The  act  provided  for  two, 
and  only  two,  examinations,— one  an  original  or  qualifying 
examination  of  an  applicant  for  entrance  into  the  State 
service,  and  the  other  a  promotional  examination  governed 
by  the  same  rules  as  the  original  examinations  but  with 
different  provisions  as  to  the  persons  eligible  to  such  ex- 
aminations. There  is  nothing  in  the  statute  which  au- 
thorizes the  State  Civil  Service  Commission  to  require  a 
member  of  the  classified  State  civil  service  to  take  an 
examination  before  the  commission,  whether  the  officer 
or  employee  became  a  member  of  such  classified  service 
through  an  entrance  examination  or  by  the  express  terms 
of  the  statute  declaring  that  those  who  held  offices  or 
places  of  employment  when  the  amended  act  took  effect 
should  become  members  of  the  classified  State  civil  service 
without  original  examinations.  All  are  secured  in  their 
positions  by  a  prohibition  against  removal  except  upon 
written  charges  and  a  hearing  with  an  opportunity  to  de- 
fend against  the  charges. 
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Other  duties  than  holding  examinations  and  hearing 
charges  preferred  under  the  act  are  imposed  on  the  State 
Civil  Service  Commission.  By  section  4,  in  addition  to 
making  rules  for  examination,  appointments,  transfers  and 
removals,  the  commission  is  required  to  make  rules  for 
the  purposes  of  the  act  and  for  maintaining  and  keeping 
records  of  the  efficiency  of  officers  and  employees  and 
groups  of  officers  and  employees,  in  accordance  with  the 
provisions  of  the  act.  Section  14  makes  it  the  duty  of  the 
commission  to  investigate  the  efficiency  of  all  officers  and 
employees  and  of  all  groups  of  officers  and  employees  in 
the  classified  service,  and  to  report  to  each  officer,  board 
or  other  authority  in  charge  of  any  institution,  office  or  de- 
partment of  the  State  government  its  findings  and  recom- 
mendations relative  to  increasing  efficiency  and  economy 
therein.  In  case  the  recommendations  so  made  are  not 
carried  into  effect  or  in  case  of  a  difference  of  opinion  be- 
tween the  commission  and  the  officer,  board  or  other  au- 
thority in  charge  of  the  institution,  office  or  department, 
the  report,  accompanied  by  a  note  of  the  relevant  facts,  is 
to  be  transmitted  to  the  Governor.  These  provisions,  how- 
ever, confer  no  authority  to  require  an  examination  of  any 
officer  or  employee  in  the  classified  service.  The  object  of 
the  Civil  Service  act  is  to  increase  the  efficiency  of  the 
public  service,  (People  v.  McCullough,  254  111.  9,)  and  it 
was  intended  to  accomplish  this  result  both  by  examination 
of  applicants  not  already  in  the  service  of  the  State  when 
the  act  took  effect  and  by  investigations  by  the  commis- 
sion as  to  the  efficiency  of  officers  and  employees.  The 
manifest  purpose  of  such  investigations  and  recommenda- 
tions for  increasing  efficiency  and  economy,  and,  upon  a 
disagreement  or  a  failure  to  carry  the  recommendations 
into  effect,  a  report  to  the  Governor,  is  to  obtain  better 
practical  results  in  the  State  service  by  improving  methods, 
utilizing  the  services  of  the  employees  in  the  best  manner, 
and  the  like,  in  order  that  the  State  may  obtain  its  money's 
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worth  in  the  service  rendered.  They  give  no  warrant  for 
disregarding  the  plain  provision  of  the  statute  that  no  em- 
ployee in  the  classified  service  shall  be  discharged  except 
upon  written  charges,  with  an  opportunity  to  appear  and 
defend. 

The  order  of  the  State  Civil  Service  Commission  that 
the  relator  should  appear  and  take  an  examination  was  un- 
authorized by  law.  She  had  a  right  to  disregard  it  and  the 
order  for  her  discharge  was  void. 

The  judgment  is  affirmed.  judgment  affirmed. 


Th^  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs,  William  H.  Barnes,  Plaintiff  in  Error. 

Opinion  Hied  December  22,  1(^15, 

1.  Criminal  law — when  court  cannot  say  jury  were  not  war- 
ranted in  disbelieving  defendant's  story.  The  Supreme  Court  can 
not  say  the  jury,  in  a  murder  trial,  were  not  warranted  in  disbe- 
lieving the  defendant's  story  that  he  shot  his  housekeeper  unin- 
tentionally while  attempting,  in  self-defense,  to  take  a  revolver 
from  her  in  a  violent  struggle  which  resulted  in  considerable  injury 
to  the  defendant,  where  the  evidence  shows  that  the  deceased  was 
shot  four  times,  (twice  in  the  back,)  that  the  rooms  where  the 
struggle  is  claimed  to  have  taken  place  bore  no  evidence  of  any 
struggle,  and  that  there  were  no  marks  of  violence  on  the  person 
of  the  defendant,  who  was  drunk  when  the  police  officers  came  in 
response  to  his  summons. 

2.  Same — judgment  will  not  be  reversed  because  attorney  em- 
ployed by  defendant  did  not  exercise  greater  skill.  Where  the  de- 
fendant in  a  criminal  case  is  able  to,  and  does,  employ  an  attorney 
of  his  own  selection,  without  any  request  on  his  part  to  the  court 
to  appoint  other  counsel  and  without  changing  his  attorney  until 
after  the  judgment  of  conviction,  the  Supreme  Court  will  not  re- 
verse the  judgment  merely  because  the  attorney  who  conducted  the 
trial  did  not  try  the  case  as  skillfully  as  might  have  been  done. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county ; 
the  Hon.  George  Kersten,  Judge,  presiding. 
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Scott  &  ]Attitj  and  Short,  Davis  &  Rust,  for  plain- 
tiff in  error. 

P.  J.  LucEY,  Attorney  General,  Maclay  Hoyne,  State's 
Attorney,  and  George  P.  Ramsey,  for  the  People. 

Mr.  Chief  Justice  Farmer  delivered  the  opinion  of 
the  court: 

Plaintiff  in  error,  William  H.  Barnes,  was  indicted,  tried 
and  convicted  in  the  criminal  court  of  Cook  county  for  the 
crime  of  murder  and  sentenced  to  the  penitentiary  for  life. 
He  has  sued  out  a  writ  of  error  to  have  reviewed  such 
judgment,  and  assigns  for  error  that  the  evidence  was  not 
sufficient,  that  his  rights  on  the  trial  were  not  properly  pro- 
tected by  counsel,  and  that  the  court  erred  in  its  rulings  on 
the  admission  and  rejection  of  testimony  and  in  the  giving 
and  refusing  of  instructions. 

The  proof  shows  plaintiff  in  error  (hereafter  called  de- 
fendant) is  a  colored  man  about  fifty-six  years  of  age,  a 
former  employee,  for  several  years,  of  the  Pullman  Palace 
Car  Company.  On  January  19,  1914,  he  was  living  at 
1640  South  St.  Louis  avenue,  Chicago,  in  property  owned 
by  him,  with  Nina  Donahue,  his  housekeeper,  also  colored. 
On  the  day  above  mentioned,  an  acquaintance,  Louis  Schew- 
ing,  called  upon  him  about  ten  o'clock  in  the  morning  and 
he  and  defendant  spent  the  day  together.  Between  five  and 
six  o'clock  in  the  evening  defendant  called  the  police  head- 
quarters by  telephone  and  requested  that  officers  come  to 
his  house.  Several  police  officers  were  sent  to  defendant's 
house,  arriving  there  about  six  o'clock  P.  M.  Three  of  the 
police  officers  testified  they  found  defendant  and  his  friend 
in  the  front  part  of  the  house,  drunk.  Nina  Donahue's 
body  was  found  in  the  kitchen,  on  the  floor.  The  doors 
between  the  front  and  the  back  rooms  were  locked,  and  the 
key  to  one  door  was  found  on  the  kitchen  floor,  under  some 
paper,  by  one  of  the  officers.    A  revolver,  with  five  empty 
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chambers,  and  a  hatchet,  were  found  on  the  kitchen  table. 
An  empty  whisky  bottle  v/as  found  on  the  kitchen  floor 
near  the  body  of  deceased,  and  a  bottle  about  one-half  full 
of  brandy  was  found  in  the  front  room  where  defendant 
and  Schewing  were.  The  officers  testified  they  saw  no  evi- 
dences of  a  fight  or  struggle  about  the  house  and  saw  no 
marks  of  violence  upon  the  person  of  defendant.  Defend- 
ant first  told  the  officers  upon  their  arrival  and  in  answer 
to  their  questions,  that  he  had  an  argument  with  his  house- 
keeper and  had  shot  her.  He  later  said  that  she  had  tried 
to  kill  him  with  a  hatchet  and  had  tried  to  shoot  him,  and 
said  he  had  not  wanted  to  kill  her.  The  officers  testified 
defendant  and  Schewing  resisted  arrest  and  were  taken  to 
the  station  by  force. 

Dr.  LaCount,  the  coroner's  physician,  testified  to  having 
held  a  post-mortem  examination  of  the  body  of  deceased, 
and  that  she  was  shot  once  in  the  elbow,  twice  in  the  back 
and  once  in  the  chest,  the  bullet  entering  about  level  with 
the  nipples  and  passing  through  the  heart,  and  gave  it  as 
his  opinion  the  death  of  deceased  was  caused  by  gunshot 
wounds. 

Schewing,  who  was  a  witness  called  by  the  court,  testi- 
fied he  knew  nothing  of  the  killing  until  the  arrival  of  the 
officers;  that  he  did  not  hear  defendant  call  the  police  over 
the  telephone  nor  hear  any  shots  fired.  He  testified  he  and 
defendant  had  taken  two  drinks  of  brandy;  that  he  had 
never  seen  deceased  until  the  day  of  the  visit,  and  only  once 
that  day,  when  she  came  into  the  front  room  and  played 
the  piano. 

Defendant  testified  that  deceased,  Nina  Donahue,  was 
part  Indian  and  part  negro;  that  she  was  his  housekeeper 
and  a  very  good  girl;  that  after  Schewing  came  to  his 
house  on  the  morning  of  the  homicide,  and  somewhere  in 
the  neighborhood  of  the  noon  hour,  deceased  came  into  the 
room  where  defendant  and  Schewing  were  and  defendant 
asked  her  to  play  the  piano.    She  played  one  piece  and  then 
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went  to  the  back  part  of  the  house.  Defendant  and  Schew- 
ing,  before  deceased  came  into  the  room  ^vhere  they  were, 
had  been  drinking  brandy  from  a  bottle  sitting  on  a  table. 
The  bottle  was  about  one-half  full  of  brandy  after  they 
took  their  last  drink.  After  deceased  had  left  the  room 
defendant  went  to  get  the  bottle  for  another  drink  and  said 
it  was  gone, — that  the  girl  had  taken  it  away,  although  he 
does  not  claim  to  have  seen  her  do  so.  Defendant  and 
Schewing  in  the  course  of  their  talk  had  spoken  of  Schew- 
ing's  daughters,  who  were  young  women,  and  Schewing 
said  they  could  play  the  piano.  Defendant  said  he  asked 
Schewing  to  bring  them  to  his  house  to  play  for  him. 
When  the  first  bottle  of  brandy  had  disappeared  defendant 
got  another  bottle  from  a  dresser  drawer  in  his  room,  but 
says  that  neither  he  nor  Schewing  then  drank  out  of  it. 
About  4:15  P.  M.  Schewing  was  dozing  off  to  sleep,  and 
defendant  went  to  the  kitchen  to  get  a  drink  of  water  and 
to  tell  deceased  to  prepare  the  evening  meal.  She  was  not  in 
the  kitchen.  Defendant  testified  that  after  getting  a  drink 
he  started  to  return  to  the  front  part  of  the  house,  where 
Schewing  was,  and  found  the  door  through  which  he  at- 
tempted to  pass  was  locked  and  the  key  gone.  On  turning 
around  he  saw  deceased  with  a  hatchet  in  her  hand,  staring 
like  someone  wild.  He  asked  her  why  she  locked  the  door, 
and  she  with  much  profanity  told  him  she  was  going  to 
kill  him.  He  asked  her  to  be  quiet  and  said  he  had  com- 
pany in  the  front  part  of  the  house.  She  replied  that  de- 
fendant and  the  other  man  in  the  house  were  plotting  to 
get  her  out  of  the  house  and  bring  the  daughters  of  the 
other  man  in  to  run  it,  and  said  when  she  got  through  with 
him  he  could  not  bring  the  man's  daughters  to  the  house 
or  marry  one  of  them  if  he  wanted  to.  She  then  struck 
at  him  with  the  hatchet,  but  he  warded  off  the  blow,  grap- 
pled with  her,  and  they  scuffled  up  and  down  on  the  floor 
until  he  finally  got  the  hatchet  from  her.  They  were  then, 
he  said,  in  his  bed-room.  Defendant  said  he  then  went  to 
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another  door  leading  into  the  dining  room  and  found  it 
locked  also  and  no  key  in  the  door.  Deceased  then  went 
to  a  dresser  in  the  room,  where  she  secured  a  revolver.  De- 
fendant grabbed  her  and  they  scuffled,  he  trying  to  take  the 
revolver  from  her.  During  the  scuffle  one  shot  was  fired, 
but  the  scuffle  continued,  deceased  saying  she  was  going  to 
kill  defendant.  Two  more  shots  were  fired  and  deceased 
groaned  and  released  her  hold  on  the"  revolver.  Defendant 
said  when  he  secured  the  revolver  he  intended  to  fire  the 
other  chambers  and  did  fire  one  of  them ;  that  he  thought 
he  hit  the  door ;  that  when  he  fired  that  shot  deceased  had 
him  by  the  hair;  that  she  then  hit  him  in  the  jaw,  cut  his 
mouth  and  loosened  his  teeth,  so  that  they  were  loose  at  the 
time  of  the  trial.  Deceased  knocked  or  shoved  him  to  the 
floor,  and  when  he  fell  the  revolver  was  discharged  again. 
Deceased  then  disappeared  and  defendant  lay  on  the  floor 
some  time, — he  could  not  say  how  long.  When  he  opened 
his  eyes  everything  was  dark.  He  pulled  himself  up,  and 
after  steadying  himself  turned  on  the  light,  looked  into  the 
kitchen  and  saw  deceased  lying,  with  her  head  toward  the 
stove,  dead.  Defendant  then  examined  himself  to  see  if  he 
was  shot,  and  finding  that  he  was  not,  went  out  of  the  back 
door,  around  to  the  front  door  and  into  the  room  where 
Schewing  was  fast  asleep.  He  then  went  to  the  telephone, 
called  the  police  station,  and  testified  he  told  the  officer  his 
housekeeper  had  just  been  shot.  He  says  he  was  perfectly 
sober  when  the  struggle  occurred  between  him  and  the  de- 
ceased, and  that  after  going  into  the  front  part  of  the  house 
he  took  a  drink  of  brandy  and  might  have  taken  more  than 
he  ought  to  have  taken.  About  that  time  the  police  came. 
Defendant  weighed  155  pounds  and  deceased  140  pounds. 
The  theory  of  defendant,  as  appears  from  his  testimony, 
was  that  deceased  was  jealous,  made  so  by  the  talk  about 
Sche wing's  daughters;  that  she  took  the  bottle  one-half 
full  of  brandy  from  the  table  in  the  front  part  of  the  house 
and  drank  it,  and  when  defendant  went  back  to  get  a  drink 
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and  tell  her  to  prepare  the  evening  meal,  deceased  locked 
the  doors  leading  to  the  front  part  of  the  house  and  then 
attempted  to  assassinate  him.  It  is  not  surprising  that  the 
jury  were  not  impressed  with  defendant's  testimony.  Con- 
sidering the  whole  story, — the  fact  that  deceased  was  shot 
four  times,  twice  in  the  back,  and  that  defendant  entirely 
escaped;  the  testimony  of  all  the  police  officers  that  the 
rooms  bore  no  evidences  of  a  struggle  and  that  defendant's 
person  showed  no  marks  of  any  violence, — we  cannot  say 
the  jury  were  not  warranted  in  refusing  to  credit  defend- 
ant's claim  that  the  killing  was  accidental  and  not  inten- 
tional. It  is  not  a  case  where  a  reviewing  court  would  be 
authorized  to  set  aside  the  verdict  on  the  ground  that  it 
was  unwarranted  by  the  testimony.  Gainey  v.  People,  97 
111.  270;  McCoy  V.  People,  175  id.  224;  Lathrop  v.  Peo- 
ple, 197  id.  169;  People  v.  Cleminson,  250  id.  135. 

Defendant  testified  he  worked  for  the  Pullman  Palace 
Car  Company  for  many  years  but  since  191 1  had  been  in 
the  real  estate  business.  He  built  the  home  where  he  lived 
and  where  the  killing  occurred.  The  record  shows  he  owned 
some  property,  and  he  had  $54  in  money  on  his  person 
when  arrested.  He  testified  he  was  still  under  pay  of  the 
Pullman  Palace  Car  Company  and  received  his  money  every 
month.  He  employed  his  own  counsel  and  was  defended  by 
an  attorney  of  his  own  selection.  The  court  was  never  re- 
quested to  appoint  counsel  for  him,  nor  was  it  ever  inti- 
mated, so  far  as  the  record  shows,  until  it  was  done  in  this 
court,  that  defendant  had  not  been  properly  represented  by 
counsel.  The  question  is  now  raised  by  counsel  who  had 
no  connection  with  the  case  until  after  the  trial  and  convic- 
tion. The  prosecution  appears  to  have  been  conducted  by 
one  assistant  State's  attorney,  with  no  other  assistance.  It 
is  very  clear  People  v.  Blevins,  251  111.  381,  and  Hayner  v. 
People,  213  id.  142,  relied  on  by  defendant,  are  in  no  way 
applicable  here.  It  has  never  been  considered  the  duty  of 
the  court  to  advise  or  exercise  any  authority  or  control  over 
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the  selection  of  counsel  by  a  defendant  who  is  able  to  and 
does  employ  the  lawyer  of  his  choice.  Certainly  it  is  the 
duty  of  the  court  in  any  criminal  case  to  prevent  oppression 
of  the  defendant  and  see  that  he  has  a  fair  trial,  but  we 
find  nothing  in  the  record  to  indicate  this  duty  was  not  per- 
formed by  the  court.  The  claim  of  present  counsel  that 
defendant  was  not  properly  represented  at  the  trial  is  based 
on  the  contentions  ( i )  that  no  proof  was  offered  of  defend- 
ant's good  character;  (2)  that  defendant's  counsel  did  not 
ask  instructions  on  the  theories  of  self-defense  and  acci- 
dental homicide;  and  (3)  that  Dr.  LaCount,  the  coroner's 
physician  who  held  the  post-mortem  examination,  testified, 
in  answer  to  questions  asked  on  cross-examination  by  the 
defendant's  counsel,  that  in  his  opinion  the  homicide  was 
murder. 

There  is  nothing  in  the  record  from  which  it  appears 
that  the  defendant  could  have  proved  good  character  if  he 
had  tried  to  do  so,  or  that  it  was  unwise  in  his  counsel  not 
to  attempt  it.  The  defenses  of  self-defense  and  accidental 
killing  were  not  specifically  mentioned  in  the  instructions. 
Self-defense  was  not  claimed  or  relied  upon  by  defendant. 
True,  he  testified  the  deceased  assaulted  him,  first  with  a 
hatchet,  and  after  he  had  taken  that  from  her  that  she  pro- 
cured and  drew  a  revolver  on  him,  but  he  did  not  claim  he 
killed  her  to  protect  himself.  He  testified  the  killing  was 
accidental.  No  instructions  were  asked  telling  the  jury  if 
the  killing  was  accidental  and  unintentional  the  defendant 
was  not  guilty.  The  instructions  for  the  People  were  those 
usually  given  in  a  case  where  the  charge  is  murder.  They 
defined  the  crime,  and  what  elements  were  necessary  to  con- 
stitute such  crime,  in  the  language  of  the  statute.  They 
also  fully  defined  and  distinguished  manslaughter,  and  told 
the  jury  that  under  the  indictpient  the  defendant  might  be 
found  guilty  of  murder  or  manslaughter,  or  that  he  might 
be  found  not  guilty  of  any  crime.  The  jury  were  expressly 
told  that  to  constitute  the  crime  of  murder  the  killing  must 
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be  unlawful  and  with  malice  aforethought,  and  the  term 
"malice"  was  defined  and  explained.  Although  the  defend- 
ant's counsel  did  not  ask  the  court  to  instruct  the  jury  as 
to  the  law  where  the  killing  is  accidental  and  unintentional, 
he  did  ask  instructions,  and  the  court  instructed,  upon  the 
question  of  reasonable  doubt  and  other^ubjects  proper  to  be 
given  in  the  case.  It  is  hardly  imaginable  the  jury  would 
have  thought  that  if  the  killing  was  accidental  it  was  their 
duty  to  find,  or  that  the  law  warranted  their  finding,  de- 
fendant guilty  of  murder,  to  constitute  which  they  were  told 
the  killing  must  be  unlawful  and  with  malice  aforethought. 
It  is  to  be  borne  in  mind  that  counsel  now  appearing  and 
raising  this  question  took  no  part  in  the  trial.  For  aught 
we  know,  counsel  who  conducted  the  trial  for  defendant  is 
as  able  as  counsel  now  representing  him.  The  questions 
raised  on  the  record  are  not  convincing  that  counsel  who 
tried  the  case  was  incompetent,  and  that  the  failure  to 
prove  good  character  or  to  ask  instructions  of  the  charac- 
ter mentioned  establishes  that  fact.  But  is  it  to  be  permit- 
ted that  a  defendant  who  is  able  to  and  does  employ  his 
own  counsel,  may  after  conviction  employ  other  counsel  to 
try  his  case  in  the  higher  courts  and  secure  a  reversal  of 
the  judgment  on  the  ground  that  defendant  had  not  been 
properly  represented  on  the  trial  ?  We  should  be  very  re- 
luctant to  establish  so  dangerous  a  precedent. 

A  further  ground  upon  which  it  is  claimed  defendant 
was  injured  as  a  result-  of  the  incompetency  of  his  counsel 
on  the  trial  is  in  the  testimony  of  Dr.  LaCount.  On  the 
cross-examination  of  the  doctor  by  counsel  for  defendant 
the  doctor  was  asked  how  he  recalled  the  particular  post- 
mortem, and  replied  because  it  was  murder  and  he  was 
particular  in  the  examination.  Counsel  then  asked  how 
he  knew  it  was  murder,  and  the  doctor  replied  because  of 
wounds  in  the  back,  which  could  not  have  been  self-inflicted, 
he  was  of  opinion  it  was  murder.  Counsel  might  have  ob- 
jected to  the  first  answer,  had  it  excluded  and  refrained 
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from  asking  further  along  that  line.  He  did  not  do  so  and 
did  not  at  any  time  ask  to  have  the  answer  excluded.  While 
we  might  differ  with  him  as  to  the  wisdom  of  this  part  of 
the  examination  of  the  doctor,  it  does  not  convince  us  he 
was  not  capable  of  conducting  the  defense.  A  court  of  re- 
view cannot  reverse'  a  judgment  of  conviction  in  a  crimi- 
nal case  where,  in  looking  backward  over  the  trial,  it  might 
seem  defendant's  counsel  had  made  some  tactical  blunder. 
A  judgment  will  not  be  reversed  for  failure  of  defendant's 
counsel  to  exercise  the  greatest  skill.  People  v.  Anderson, 
239  111.  168. 

We  are  of  opinion  there  was  no  reversible  error  in  the 
giving  and  refusing  of  instructions,  and  finding  nothing  in 
the  record  that  would  justify  a  reversal  of  the  judgment 
it  is  affirmed.  Judgment  affirmed. 


The  Commissioners  of  Little  Beaver  Special  Drain- 
age District,  Defendants  in  Error,  vs,  Isaac  Livings- 
ton et  al.  Plaintiffs  in  Error. 

Opinion  filed  December  22,  1915, 

1.  Drainage — effect  where  farm  drainage  district  changes  to  a 
levee  district.  Where  a  farm  drainage  district  elects  to  change  to 
a  levee  district  under  section  65  of  the  Levee  act,  all  future  work 
must  be  in  accordance  with  the  provisions  of  the  Levee  act,  includ- 
ing the  provisions  of  section  37  relating  to  repair  work. 

2.  Same — report  of  probable  aggregate  amount  of  benefits  is 
merely  advisory.  The  report  of  the  probable  aggregate  amount  of 
benefits,  required  by  the  Levee  act,  is  a  preliminary  report  and  is 
merely  advisory  to  the  court  and  not  conclusive  as  to  the  amount 
which  may  be  raided  by  assessment. 

3.  Same — special  assessment  cannot  exceed  benefits  to  land  as- 
sessed. A  special  assessment  must  be  spread  so  that  no  land  will 
be  burdened  with  more  than  its  proportionate  cost  of  the  improve- 
ment, and  in  no  case  may  the  assessment  exceed  the  benefits  to  be 
derived  from  the  proposed  improvement. 
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4.  Same — when  permitting  expert  witnesses  to  testify  to  bene- 
fits is  error.  In  a  proceeding  under  the  Levee  act  before  a  jury  it 
is  error  to  permit  expert  witnesses  to  testify  that  the  district,  as  a 
whole,  will  be  benefited  as  much  or  more  than  the  entire  assess- 
ment, as  such  testimony  is  misleading  and  has  no  tendency  to  aid 
the  jury  in  determining  the  benefits  as  to  the  individual  pieces  of 
property  assessed. 

5.  Same — section  17b  of  Levee  act  construed.  The  provision 
of  section  lyb  of  the  Levee  act  reading,  "which  verdict  when  so 
completed  shall  produce  the  total  sum  of  the  estimated  cost  of  the 
proposed  work,"  etc.,  cannot  be  construed  to  require  the  property 
of  the  district  to  be  assessed  the  total  amount  of  the  estimated  cost, 
regardless  of  the  amount  of  benefits  to  the  individual  pieces  of 
property,  but  only  when  the  benefits  to  individual  pieces  of  prop- 
erty assessed,  taken  together,  equal  the  total  estimated  cost. 

6.  Same — when  form  of  verdict  is  misleading.  In  a  proceeding 
for  a  special  assessment  under  section  37  of  the  Levee  act,  the 
court,  in  giving  the  form  of  verdict,  should  not  fill  in  the  total 
amount  of  the  estimated  cost  of  the  improvement  as  the  amount 
which  ought  to  be  assessed  against  all  the  property  of  the  district, 
but  should  leave  that  matter  blank. 

7.  Same — allowing  engineer  to  accompany  jury  over  the  dis- 
trict is  error.  It  is  error  to  allow  the  engineer  who  has  made  the 
plans  and  estimates  of  the  proposed  drainage  improvement  to  ac- 
company the  jury  on  its  inspection  tour  of  the  district,  where  the 
property  owners  object  to  such  action. 

8.  Same — claim  that  assessment  includes  large  emergency  fund 
should  be  made  in  county  court,  A  claim  that  the  assessment  for 
drainage  work  includes  a  large  sum  for  an  emergency  fund  over 
and  above  the  estimated  cost  of  the  work,  court  expenses  and  en- 
gineer's fees  should  be  made  in  the  county  court  and  cannot  be 
raised  for  the  first  time  in  the  Supreme  Court. 

9.  Same — general  appearance  waives  alleged  insufficiency  of  the 
notice  of  hearing.  Land  owners  who  appear  generally  and  partici- 
pate in  the  hearing  on  the  assessment  roll,  without  any  specific  ob- 
jection to  the  sufficiency  of  the  notice  of  the  hearing,  waive  the 
objection  and  submit  themselves  to  the  jurisdiction  of  the  court 

Writ  of  Error  to  the  County  Court  of  Kankakee 
county;  the  Hon.  A.  W.  Desi:i.m,  Judge,  presiding. 

W.  G.  Brooks,  for  plaintiffs  in  error. 

W,  H.  Savary,  for  defendants  in  error 


Digitized  by 


Google 


584 .    Little  Beaver  Dr.  Dist.  v.  Livingston.      [270  III. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

This  was  a  proceeding  in  the  county  court  of  Kankakee 
county,  under  section  37  of  the  Levee  act,  for  improving 
the  drainage  of  Little  Beaver  Special  Drainage  District  in 
Kankakee  and  Iroquois  counties.  The  petition  alleged  the 
insufficiency  of  the  existing  drainage  and  specified  a  plan  of 
work  for  improvement  by  deepening  and  widening,  making 
new  ditches  and  transforming  some  of  the  open  ditches  into 
tile  drains,  at  an  estimated  cost  of  over  $94,000.  On  a 
hearing  before  the  county  court  the  county  judge,  having 
visited  the  territory  in  question,  thereafter,  on  August  11, 
191 3,  directed  the  commissioners  to  modify  their  plans. 
This  was  done  by  said  commissioners  by  filing  a  supple- 
mental petition  outlining  a  plan  of  drainage  of  partly  tile 
and  partly  open  ditches  at  an  estimated  cost  of  $78,200.  On 
this  supplemental  petition  a  hearing  was  had  and  the  jury 
returned  a  roll  assessing  the  property  in  the  district  for 
benefits  at  a  total  of  $78,200  and  repair  tax  of  $2500  an- 
nually, and  also  different  amounts  for  land  actually  taken 
but  allowing  no  damages  as  to  land  not  taken.  In  accord- 
ance with  this  verdict  the  county  court  ordered  the  repair 
and  construction  of  the  ditches  in  question.  From  this  find- 
ing of  the  county  court  this  writ  of  error  has  been  sued  out. 

The  district  here  in  question  was  originally  organized 
under  the  Farm  Drainage  law  but  had  been  changed  by  a 
vote  of  the  land  owners,  some  time  before  this  proceeding, 
into  a  levee  drainage  district,  apparently  under  the  provi- 
sions of  section  65  of  the  Levee  act.  (Kurd's  Stat.  1913, 
p.  944. )  It  is  argued  by  counsel  for  plaintiffs  in  error  that 
this  was  practically  a  new  district,  and  that  the  only  way 
the  proceedings  could  have  been  started  was  by  a  petition 
of  a  certain  proportion  of  the  land  owners,  as  provided 
for  the  organization  of  new  districts  under  said  Levee  act. 
With  this  we  do  not  agree.  While  there  are  a  number  of 
new  tile  drains  in  the  proposed  plan  and  changes  in  certain 
other  portions  of  the  ditches,  we  do  not  think  the  record 
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shows  that  it  was  an  entirely  new  system  or  the  practical 
creation  of  a  new  district.  Said  section  65,  under  which 
the  farm  drainage  district  was  made  a  district  under  the 
Levee  act,  provides  that  after  it  has  been  so  organized 
thereunder  "all  further  proceedings  and  work  of  such  dis- 
trict shall,  thereafter,  be  in  the  manner  provided  by  this 
act,"  etc.  Manifestly,  it  was  intended  that  all  future  work 
should  be  in  accordance  with  the  provisions  of  the  Levee 
act,  and  thereafter  the  provisions  of  section  37  as  to  repair 
work  would  control,  the  same  as  if  this  district  had  been 
originally  organized  under  the  Levee  act  and  the  first  work 
done  thereunder.  The  argument  by  counsel  that  this  would 
be  unjust  and  that  the  land  owners  ought  to  have  something 
to  say  about  the  work  is  without  merit,  as  when  they  voted 
to  re-organize  tmder  this  law  they  must  have  clearly  un- 
derstood that  the  provisions  of  said  Levee  act  thereafter 
applied. 

Counsel  for  plaintiffs  in  error  further  contends  that  the 
property  of  his  clients  is  not  benefited  the  amount  it  is  as- 
sessed. There  are  seventy-eight  persons  named  in  the  as- 
sessment roll,  the  entire  acreage  of  the  district  being  13,154. 
Some  thirty  witnesses  testified  definitely  and  directly  as  to 
over  one-third  of  the  acreage  of  this  district,  to  the  effect 
that  the  proposed  work  was  unnecessary  and  would  be  of 
no  benefit.  About  the  same  number  of  witnesses  testified 
there  would  be  no  benefit  to  the  land  they  owned  or  on 
which  they  were  located  as  tenants,  and  a  number  testified 
concerning  lands  which  they  did  not  occupy,  to  the  same 
effect.  Some  of  them  testified  that  the  same  result  could 
be  had  by  cleaning  out  some  of  the  existing  ditches  as 
would  be  attained  by  the  elaborate  plan  proposed  by  the 
commissioners.  The  general  testimony  of  plaintiffs  in  er- 
ror was  substantially  to  the  effect  that  all  the  entire  district 
needed  was  simply  a  cleaning  out  of  the  present  ditches  and 
drains.  For  the  district,  the  civil  engineer  who  made  the 
plans,  profiles  and  specifications  for  the  proposed  work  tes- 
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tified  that  he  was  acquainted  with  the  fair  cash  market 
value  of  the  land  in  the  district  and  gave  his  estimate  of 
the  value  of  eleven  different  pieces  of  property.  He  testi- 
fied that  in  his  judgment  every  piece  of  property  in  the  dis- 
trict would  be  benefited  by  the  proposed  work  the  amount 
of  the  assessment.  Three  other  expert  witnesses  for  the 
commissioners  testified  substantially  to  the  same  effect.  The 
above  was  practically  all  the  testimony  on  either  side,  al- 
though a  few  witnesses  testified  for  the  district  on  certain 
minor  points.  It  is  plain  that  the  evidence  was  strongly 
conflicting,  and  while  we  are  not  prepared  to  say  that  we 
would  reverse  the  judgment  on  account  of  the  evidence  fail- 
ing to  show  that  the  property  w^as  not  benefited  the  amount 
it  was  assessed,  it  is  clear  from  the  state  of  the  record  that 
the  rulings  of  the  court  on  the  admission  of  evidence  and 
as  to  instructions  should  be  accurate. 

The  four  expert  witnesses  for  the  district,  over  the  ob- 
jection of  counsel  for  the  plaintiffs  in  error,  testified  before 
the  jury  that  the  district,  as  a  whole,  would  be  benefited  as 
much  as  or  more  than  the  entire  assessment.  We  think  this 
was  error.  The  report  of  the  probable  aggregate  amount  of 
benefits  required  under  the  Levee  act  is  a  preliminary  re- 
port, and  is  merely  advisory  to  the  court  and  not  conclusive 
as  to  the  amount  which  may  be  raised  by  assessment.  (Sny 
Island  Drainage  District  v.  Shaw,  252  111.  142.)  A  special 
assessment  must  be  spread  so  that  no  land  will  be  bur- 
dened with  more  than  its  proportion  of  the  cost  of  the  im- 
provement. Under  our  constitutional  provisions  relating  to 
drainage  a  special  assessment  can  only  be  made  on  property 
benefited  by  the  proposed  improvement,  and  in  no  case  may 
the  assessment  exceed  the  benefits  to  be  derived  from  the 
proposed  improvement.  (People  v.  Welch,  252  111.  167.) 
It  would  in  no  way  aid  the  jury  in  finding  the  benefits  on 
each  individual  piece  of  property  to  have  witnesses  testify 
that  the  property  within  the  district  would  be  benefited  the 
total  cost  of  the  proposed  improvement.     Every  owner  of 
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property  has  a  right  to  a  hearing  on  the  question  whether 
the  assessment  exceeds  the  benefits,  before  the  tribunal  au- 
thorized by  law  to  determine  it.  {People  v.  IVhitesell,  262 
111.  387.)  In  this  proceeding  the  tribunal  was  a  jury.  This 
objectionable  evidence  was  not  only  permitted,  but  an  in- 
struction was  given  to  the  jury  as  follows : 

"The  court  instructs  you  that  the  estimated  cost  of  the 
proposed  work  of  said  district  and  the  proceedings  incident 
to  the  same  is  $78,200,  and  that  if  you  believe,  from  the 
evidence  and  your  own  view  of  the  premises,  that  the 
benefits,  if  any,  to  be  derived  by  the  lands  in  said  district 
from  said  proposed  work  will  equal  or  exceed  said  sum  of 
$78,200,  then  in  that  case  you  must  return  a  verdict  which 
shall  produce,  in  the  aggregate,  the  total  sum  of  $78,200." 

Another  instruction  substantially  to  the  same  effect  was 
also  given.  While  it  is  true  an  instruction  was  given  for 
plaintiffs  in  error  which  stated  the  correct  rule  of  law  on 
the  question,  yet  in  view  of  the  instruction  already  quoted 
and  another  very  like  it,  and  the  evidence  admitted  as  to 
the  property  in  the  district  being  benefited  to  the  amount  of 
the  estimated  cost  of  the  improvement,  the  jury  were  al- 
most certain  to  be  misled  on  this  question  and  would  rfeach 
the  conclusion  that  it  was  necessary  for  them  in  some  way 
to  assess  the  entire  amount  of  the  cost  of  the  improvement 
against  the  property  in  the  district.  As  was  said  by  this 
court  is  a  very  similar  case,  (People  v.  Whitesell,  supra,  on 
P-  391 7)  tc>  hold  that  the  jury  "must  consider  the  benefits 
conferred  upon  other  parts  of  the  district  by  the  improve- 
ment, and,  taking  the  whole  district  and  entire  improve- 
ment, find  whether  the  benefits  equal  the  cost,  would  be  to 
deprive  the  particular  land  owner  of  the  protection  against 
assessments  exceeding  benefits  which  the  constitution  gives 
him."  The  trial  court  admitted  this  testimony  on  the  theory 
that  section  17&  of  the  Levee  act  so  required.  That  por- 
tion of  the  section  relied  on  reads :  "which  verdict  when  so 
completed  shall  produce  the  total  sum  of  the  estimated  cost 
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of  the  proposed  work  and  the  proceedings  incident  to  the 
same/'  etc.  (Kurd's  Stat.  1913,  p.  927.)  Of  course,  this 
provision  of  the  statute  would  be  unconstitutional,  under 
the  authorities  already  cited,  if  it  required  the  property  to 
be  assessed  the  amount  of  the  estimated  cost  of  the  total 
improvement,  regardless  of  whether  the  individual  pieces  of 
property  were  benefited  the  amount  they  were  assessed.  In 
order  to  uphold  this  statute  it  must  be  construed  to  mean, 
in  connection  with  the  rest  of  the  act,  that  the  individual 
pieces  of  property  are  assessed  no  more  than  they  will  be 
benefited,  and  that,  taken  together,  the  total  amount  of  said 
individual  assessments  should  equal  the  total  estimated  cost 
Obviously,  the  total  amount  of  the  assessment  cannot  be 
raised  on  the  property  assessed  unless  the  sum  of  the  bene- 
fits derived  by  each  individual  piece  in  the  proposed  im- 
provement equals  the  proposed  assessment.  The  first  ques- 
tion for  the  jury  to  decide  was  as  to  the  benefits  to  each 
individual  piece  of  property,  then,  if  the  assessment  was  re- 
quired to  be  lowered  on  certain  pieces  of  property  in  order 
that  the  assessment  should  be  no  more  than  the  benefit,  the 
jury,  would,  of  course,  be  permitted  to  raise  the  assessment 
on  other  pieces  of  property  within  the  limits  of  the  amount 
such  other  property  was  benefited,  and  in  this  manner  the 
total  estimated  cost  might  be  assessed  but  in  no  other.  The 
jury  might  also  have  been  misled  on  this  point  by  the  form 
of  the  verdict  given  to  them,  in  which  the  court  inserted 
the  total  amount  of  the  estimated  cost  of  the  improvement 
as  the  amount  that  ought  to  be  assessed  against  all  the 
property  of  the  district.  A  blank  should  have  been  left 
in  the  form  of  the  verdict  in  which  the  jury  could  insert 
the  total  amount  assessed,  and  the  instructions  referred  to 
above,  which  practically  directed  a  verdict,  should  have  in- 
cluded a  statement  that  in  reaching  the  result  no  individ- 
ual piece  of  property  should  be  assessed  more  than  it  was 
benefited. 
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At  the  dose  of  the  evidence  heard  in  open  court,  after 
the  arguments  of  counsel  and  the  giving  of  the  instructions, 
the  jury,  under  the  provisions  of  section  17&  of  the  Levee 
act,  selected  a  foreman  and  clerk  and  examined  the  lands 
proposed  to  be  assessed.  Before  they  started  to  do  this  the 
court  asked  plaintiffs  in  error  if  they  had  chosen  anyone  to 
accompany  the  jury,  along  with  the  engineer  of  the  district. 
Counsel  for  plaintiffs  in  error  thereupon  answered,  "No,  we 
have  not."  The  court  thereupon,  in  the  presence  of  the 
jury,  said,  "I  will  instruct  the  engineer  to  accompany  the 
jury  to  locate  the  drains  for  them,  and  the  objectors  may 
choose  anyone  they  wish,  to  see  that  the  engineer  confines 
himself  only  to  such  work."  Counsel  for  plaintiffs  in  error 
stated,  "We  have  no  one  competent  for  that  purpose  and  we 
object  to  Mr.  Zarley  accompanying  the  jury."  The  court 
then  said,  "It  will  help  the  jury  to  understand  the  improve- 
ments better  and  save  a  lot  of  time  and  expense  to  the 
coimty,  and  I  am  going  to  send  the  engineer  out  with  them 
and  run  the  risk  of  the  Supreme  Court."  To  this  ruling  of 
the  court  counsel  for  plaintiffs  in  error  excepted.  There  is 
no  provision  in  the  statute  authorizing  the  engineer  to  ac- 
company the  jury,  and  we  know  of  no  authority  upholding 
such  practice  in  litigation  of  this  character.  The  engineer 
in  question,  drafted  the  plans  and  did  all  the  estimating  for 
the  proposed  work, — indeed,  had  entire  charge  of  the  pre- 
liminary work, — and  testified  that  he  was  interested  in  the 
result.  Without  in  any  way  intimating  that  he  would  in- 
tentionally disregard  the  instructions  of  the  court  that  he 
was  to  confine  himself  to  pointing  out  the  drains,  in  view 
of  his  familiarity  with  all  of  the  details  of  the  work  it  is 
practically  certain  that  unconsciously  at  various  times,  in 
accompanying  the  jury  over  this  large  district,  he  would 
state  his  views  as  to  material  points  connected  with  ques- 
tions they  were  to  pass  upon.  Under  the  circumstances  of 
this  record  we  think  it  was  error  for  the  trial  court  to  di- 
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rect  the  engineer  to  accompany  the  jury,  over  the  objection 
of  plaintiffs  in  error. 

Counsel  for  plaintiffs  in  error  further  contends  that  it 
was  improper  for  the  commissioners  to  include  an  emer- 
gency fund  of  nearly  $10,000  in  the  assessment  roll.  Coun- 
sel argues  that  this  was  included,  not  as  to  the  estimated 
cost  of  the  work  nor  the  estimated  court  expenses  or  en- 
gineer's fees,  but  as  an  emergency  fund  over  and  above  all 
these.  This  point  does  not  seem  to  have  been  raised  in  the 
trial  below  and  cannot  be  raised  for  the  first  time  in  this 
court.  That  is  a  question  that  should  be  presented  to  the 
trial  court,  and  on  a  proper  showing  items  that  were  not 
properly  included  in  the  assessment  could  be  excluded  from 
the  estimate.  (See,  as  bearing  on  this  point.  City  of  No- 
komis  V.  Zepp,  246  111.  159,  and  City  of  Decatur  v.  Bar- 
teaii,  260  id.  612.)  An  enlarged  estimate  simply  for  the 
purpose  of  an  emergency  that  cannot  now  be  anticipated 
should  not  be  included  in  the  estimate  or  in  the  assessment. 
Any  such  emergency  that  cannot  be  anticipated  can  be  prop- 
erly provided  for,  under  the  provisions  of  this  statute,  un- 
der a  later  and  supplemental  assessment. 

It  is  further  objected  that  the  notice  of  the  hearing 
on  the  assessment  roll  was  insufficient  under  the  statute. 
Plaintiffs  in  error,  however,  appeared  generally  and  did  not 
enter  a  special  appearance  and  specifically  object  on  this 
ground  in  the  trial  below,  and  they  therefore  submitted  to 
the  jurisdiction  of  the  court.  Sny  Island  Drainage  District 
V.  Shaw,  supra;  Nicholes  v.  People,  165  111.  502. 

Certain  other  objections  are  raised  in  the  brief  of  coun- 
sel for  plaintiffs  in  error,  but  as  we  understand  the  points 
made  and  the  record  herein  we  do  not  deem  it  necessary 
to  consider  them. 

The  judgment  of  the  trial  court  will  be  reversed  and 
the  cause  remanded  to  that  court  for  further  proceedings 
not  inconsistent  with  the  views  herein  expressed. 

Reversed  and  remanded. 
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The  People  ex  rel,  N.  E.  Matter,  County  Collector,  De- 
fendant in  Error,  vs.  The  Chicago  Title  and  Trust 
Company,  Plaintiff  in  Error. 

Opinion  filed  December  22,  IQ15. 

1.  Taxes — no  new  order  of  sale  should  he  entered  after  judg- 
ment has  been  affirmed.  After  a  judgment  and  order  of  sale  for 
delinquent  special  assessments  has  been  affirmed  by  the  Supreme 
Court  it  is  improper  to  enter  a  new  order  of  sale  in  the  trial  court, 
as  the  order  of  sale  made  when  the  original  judgment  was  entered 
is  a  part  of  such  judgment. 

2.  Same — what  should  be  in  collector's  notice  after  a  judgment 
for  taxes  has  been  affirmed.  After  a  judgment  and  order  of  sale 
for  delinquent  special  assessments  or  taxes  has  been  affirmed,  all 
that  remains  to  be  done  is  for  the  collector,  when  he  gives  notice 
of  his  intended  application  for  judgment  and  order  of  sale  for 
other  delinquent  taxes  or  assessments,  to  state  in  the  notice  that 
the  lots  and  lands  already  ordered  to  be  sold  on  judgments  previ- 
ously rendered,  and  which  have  been  affirmed  on  appeal,  will  be 
exposed  for  public  sale  at  the  same  time. 

Writ  of  Error  to  the  County  Court  of  DuPage  Qounty ; 
the  Hon.  S.  L.  Rathje,  Judge,  presiding. 

George  A.  Mason,  and  William  J.  Donlin,  for  plain- 
tiff in  error. 

A.  B.  Snow,  for  defendant  in  error. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

Upon  the  application  of  the  county  collector,  the  county 
court  of  DuPage  county,  on  April  21,  1913,  entered  a  judg- 
ment for  the  third,  fourth  and  fifth  delinquent  installments 
of  a  special  assessment  for  the  paving  of  Maple  avenue,  in 
the  city  of  Downer's  Grove,  and  ordered  the  sale  of  plain- 
tiff in  error's  land.  Upon  appeal  this  judgment  and  order 
of  sale  were  affirmed  in  People  v.  Chicago  Title  and  Trust 
Co.  261  111.  392.  Plaintiff  in  error  having  failed  to  pay 
any  portion  of  the  judgment  rendered,  the  county  collector 
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again  applied  to  the  county  court,  at  the  June  term,  191 5, 
for  judgment  and  an  order  of  sale  against  the  same  real 
estate  for  the  same  delinquent  installments  of  this  special 
assessment.  The  notice  published  by  the  county  collector 
contained  a  list  of  the  delinquent  installments,  together  with 
the  amounts  due,  a  description  of  the  property  which  it  was 
sought  to  subject  to  the  payment  of  the  same,  and  the  name 
of  the  Chicago  Title  and  Trust  Company  as  owner.  It 
made  no  reference  to  the  judgment  and  order  of  sale  form- 
erly obtained  in  the  county  court,  but  the  notice,  so  far  as 
these  delinquent  installments  are  concerned,  was  the  same 
as  that  given  in  reference  to  all  the  other  delinquent  taxes 
for  which  application  for  judgment  and  order  of  sale  were 
being  made  at  that  term.  Upon  the  hearing  the  collector, 
by  leave  of  court,  withdrew  his  application  for  judgment 
and  asked  only  for  an  order  of  sale  upon  the  prior  judg- 
ment entered  for  said  installments  on  April  21,  19 13.  Vari- 
ous objections  were  interposed  by  plaintiff  in  error,  all  of 
which  were  overruled,  and  an  order  was  entered  directing 
the  real  estate  involved  to  be  sold  to  satisfy  the  judgment 
of  April  21,  1913,  together  with  interest  thereon  at  the  rate 
of  five  per  cent  per  annum  from  the  date  of  the  judgment. 
The  court  having  denied  an  appeal,  the  Chicago  Title  and 
Trust  Company  sued  out  this  writ  of  error. 

Various  grounds  for  reversal  are  urged,  none  of  which 
will  be  considered  for  the  reason  that  the  order  of  sale  en- 
tered was  a  nullity.  After  a  judgment  and  order  of  sale 
for  delinquent  special  assessments  has  been  affirmed  by  the 
Supreme  Court  it  is  improper  to  enter  a  new  order  of  sale 
in  the  trial  court,  for  the  reason  that  an  order  of  sale  was 
entered  when  the  original  judgment  was  rendered  and  is  a 
part  of  that  judgment.  {Boynton  v.  People,  166  111.  64.) 
After  the  affirmance  of  such  judgment  it  is  the  duty  of  the 
collector,  when  he  next  gives  notice  of  his  intended  appli- 
cation for  judgment  and  for  order  of  sale  for  delinquent 
special  assessments  or  other  delinquent  taxes,  to  include  in 
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his  advertisement  a  notice  that  the  lots  and  lands  already 
ordered  to  be  sold  under  judgments  previously  rendered, 
and  which  had  on  appeal  been  affirmed,  will  be  exposed  to 
public  sale  at  the  same  time.  {Boynton  v.  People,  stipra.) 
The  owners  of  the  lands  against  which  judgments  have  been 
rendered  and  orders  of  sale  entered  have  had  their  day  in 
court,  and  are  no  longer  entitled  to  litigate  the  question  of 
the  validity  of  the  taxes  or  special  assessments  or  to  ques- 
tion in  any  way  the  validity  of  such  judgment  and  order 
of  sale.  Nothing  remains  to  be  done  except  to  give  a  proper 
notice  of  the  time  and  place  when  and  where  the  lands  in- 
volved will  be  sold  to  satisfy  the  delinquent  taxes  or  special 
assessments.  While  it  is  the  duty  of  the  county  collector 
to  give  such  notice  when  he  next  gives  notice  of  his  in- 
tended application  for  judgment  and  order  of  sale  for  de- 
linquent taxes  and  special  assessments,  if  for  any  reason  he 
fails  to  give  such  notice  at  that  time  it  may  be  given  any 
year  thereafter  when  notice  is  given  of  his  intended  appli- 
cation for  judgment  and  order  of  sale  for  delinquent  taxes 
and  special  assessments.  Had  the  collector  in  this  instance 
given  the  proper  notice  nothing  would  have  remained  to 
be  done  except  to  offer  the  land  for  sale  upon  the  date  ad- 
vertised. The  collector  did  not  follow  the  procedure  indi- 
cated in  Boynton  v.  People,  supra,  but  gave  the  usual  notice 
that  he  would  apply  for  judgment  and  order  of  sale.  This 
was  not  a  sufficient  notice  to  warrant  him  to  expose  for  sale 
lands  which  were  liable  to  be  sold  under  a  judgment  and 
order  of  sale  formerly  obtained. 

As  the  court  was  without  power  to  further  adjudicate 
this  matter  the  order  is  reversed.  ^^^^^  reversed. 
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The  People  ex  reL  O.  B.  Wysong,  County  Collector,  Ap- 
pellant, vs.  The  Chicago  and  Eastern  Illinois  Rail- 
ROAD  Company  et  aL  Appellees. 

Opinion  Hied  December  22,  1915. 

1.  Taxes — when  the  amount  of  a  road  and  bridge  tax  paid  in 
labor  cannot  be  set  off  against  subsequent  tax.  The  amount  paid 
in  labor  to  satisfy  a  road  and  bridge  tax  levied  under  the  law  as 
it  existed  prior  to  its  repeal  by  the  Road  and  Bridge  law  of  191 3 
cannot  be  set  off  against  a  road  and  bridge  tax  levied  under  the 
new  law. 

2.  Same — when  district  road  tax  cannot  be  levied  as  a  tax  on 
land.  A  district  road  tax  assessed  under  the  law  as  it  existed 
prior  to  its  repeal  by  the  Road  and  Bridge  law  of  1913  cannot  be 
levied  by  the  board  of  supervisors  as  a  tax  against  land  after  the 
taking  effect  of  the  new  law  of  191 3. 

3.  Same — certificate  of  amount  of  road  tax  must  be  made  on  the 
first  Tuesday  of  September.  The  provision  of  the  statute  that  the 
certificate  of  the  amount  required  for  road  and  bridge  purposes 
shall  be  made  on  the  first  Tuesday  in  September  is  mandatory,  and 
the  action  of  the  commissioners  and  the  time  such  action  was  taken 
must  be  shown  by  the  record. 

4.  Schools — when  board  of  education  cannot  purchase  a  school 
site.  Before  the  board  of  education  has  power,  under  the  second 
proviso  to  clause  5  of  section  127  of  the  School  law,  to  select  a 
site  for  a  school  house  in  case  no  site  receives  a  majority  of  the 
votes  cast  at  the  election,  the  question  of  purchasing  a  site  must 
have  been  submitted  to  the  voters  and  have  received  a  majority 
of  the  votes  cast  at  the  election.  (Thompson  v.  School  Trustees, 
218  111.  540,  distinguished.) 

Appeal  from  the  County  Court  of  Vermilion  county; 
the  Hon.  Lawrence  T.  Allen,  Judge,  presiding. 

John  H.  Lewman,  State's  Attorney,  Keeslar  & 
GuNN,  Thomas  A.  Graham,  Dyer  &  Dyer,  A.  A.  Part- 
low,  H.  A.  Swallow,  G.  A.  Ray,  and  Robert  Fisk,  for 
appellant. 

Rearick  &  Meeks,  Steely  &  Steely,  Lindley,  Pen- 
well  &  Lindley,  and  G.  B.  Hill,  for  appellees. 
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Mr.  Justice  Duncan  delivered  the  opinion  of  the  court : 

Appellees  filed  objections  to  the  application  of  O.  B. 
Wysong,  the  county  treasurer  of  Vermilion  county,  for  a 
judgment  and  order  of  sale  of  their  property  for  taxes. 
The  court  sustained  certain  objections  of  appellees  and  the 
county  treasurer  has  appealed. 

A  road  and  bridge  tax  was  levied  by  the  commissioners 
of  highways  in  Grant,  Middlefork,  Newell  and  Ross  town- 
ships, in  said  county,  before  July  i,  191 3,  under  the  Road 
law  known  as  the  "labor  system."  (Hurd's  Stat.  1909, 
chap.  121,  sees.  80-124,  p.  1928.)  Appellee  the  Chicago  and 
Eastern  Illinois  Railroad  Company  paid  its  taxes  under  that 
levy  in  labor  and  after  said  act  was  repealed  and  the  new 
Road  and  Bridge  law  in  lieu  thereof  went  into  force,  July  i, 
1913.  (Hurd's  Stat.  1913,  sec.  169,  p.  2153.)  In  Septem- 
ber, 191 3,  the  commissioners  in  said  townships  levied  taxes 
for  the  year  19 14  under  the  new  Road  and  Bridge  law. 
Said  appellee  was  allowed  by  the  trial  court  a  set-off  against 
the  said  taxes  levied  under  the  new  law  of  191 3,  in  the 
amount  paid  by  the  company  in  labor  for  taxes  levied  in 
19 1 3  prior  to  July  i,  for  which  amount  the  company  had 
opposed  judgment  against  it.  It  was  error  in  the  court  to 
allow  said  set-off  to  the  Chicago  and  Eastern  Illinois  Rail- 
road Company,  and  to  allow  a  similar  set-off  to  the  other 
appellees  who  had  paid  their  taxes  in  labor  under  the  levy 
prior  to  July  i,  191 3,  in  some  of  those  towns.  People  v. 
Cairo,  Vincennes  and  Chicago  Railway  Co,  265  111.  634; 
People  V.  Illinois  Central  Railroad  Co,  265  id.  429;  Peo- 
ple V.  Cairo,  Vincennes  and  Chicago  Raihvay  Co,  266  id.  35. 

The  court  properly  sustained  the  objections  of  appellees 
to  the  district  road  taxes  levied  under  the  old  law  in  force 
prior  to  July  i,  1913,  in  the  several  townships  above  named, 
for  the  reason  that  the  old  law  was  repealed  by  the  act  of 
July  I,  1913.  People  v.  Illinois  Central  Railroad  Co.  supra; 
People  v.  Chicago,  Indiana  and  Sotith^ern  Railroad  Co.  265 
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III.  528 ;  People  v.  Jacksonville  and  St.  Louis  Raihvay  Co. 
265  id.  550. 

The  trial  court  also  properly  sustained  the  objections  of 
some  of  the  appellees  to  the  road  and  bridge  tax  in  the  town 
of  Butler,  that  the  highway  commissioners  determined  and 
certified  the  amount  of  such  tax  necessary  to  be  raised  on 
August  30,  191 3,  instead  of  the  first  Tuesday  in  Septem- 
ber, 1913,  as  provided  in  section  56  of  the  Road  and  Bridge 
act  of  1913.  (Laws  of  1913,  p.  547.)  The  statute  is  man- 
datory, and  was  intended  for  the  protection  of  the  tax-payer 
by  fixing  a  day  certain  for  him  to  be  heard,  if  he  so  desires. 
The  action  of  the  board  was  therefore  illegal.  {People  v. 
Toledo,  St.  Louis  and  Western  Railroad  Co.  266  111.  112; 
People  V.  Toledo,  St.  Louis  and  Western  Railroad  Co.  267 
id.  142.)  The  act  of  1913  above  referred  to  requires  the 
clerk  to  keep  a  record  of  the  proceedings  of  the  commis- 
sioners. (People  V.  Toledo,  St.  Louis  and  Western  Rail- 
road  Co.  ante,  p.  472.)  Therefore  their  action,  and  the  time 
of  their  action,  in  determining  and  certifying  the  amount  of 
taxes  to  be  levied  can  only  be  proved  by  the  record  of  the 
board.  People  v.  Madison  County,  125  111.  334;  People  v. 
Carr,  231  id.  502. 

The  record  shows  that  the  court  sustained  the  objections 
of  appellees  to  certain  taxes  levied  by  the  Westville  town- 
ship high  school  board  of  education  to  pay  for  a  school 
house  site  selected  by  said  board.  Westville  township  high 
school  was  organized  in  the  spring  of  19 13  under  the  pro- 
visions of  the  School  law.  The  first  election  for  members 
of  the  board  of  education  was  held  April  26,  1913.  May 
3,  1913,  a  petition  signed  by  one-fifth  of  all  the  legal  voters 
of  the  district  was  filed  with  the  board,  requesting  the  call 
of  a  special  election  to  vote  on  the  propositions  to  erect  a 
high  school  building,  to  issue  $35,000  in  bonds  to  pay  for 
the  building,  and  to  select  a  school  site.  At  the  election 
held  May  17,  191 3,  151  votes  were  cast  for  the  erection 
of  the  building  and  427  votes  against  that  proposition; 
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167  votes  were  cast  for  issuing  the  bonds  and  431  against 
the  bonds;  73  votes  were  cast  for  the  Ellsworth  site  and 
70  votes  for  the  St.  Patrick  site.  On  May  19,  191 3,  the 
board  of  education  canvassed  the  votes  of  the  election  and 
selected  the  Ellsworth  property  as  the  site  for  the  new 
building,  secured  a  written  option  thereon  for  $7500  from 
the  owner  of  the  site  selected,  and  passed  a  resolution  levy- 
ing a  tax  for  said  sum  to  pay  for  the  site.  The  notice  of 
said  election  was  posted  and  dated  by  the  board  May  5, 
1913,  specifying  that  an  election  would  be  held  in  Westville, 
in  said  district,  for  the  purpose  of  "First,  voting  for  or 
against  the  proposition  of  erecting  a  high  school  building 
in  said  district ;  second,  voting  for  a  site  for  the  said  high 
school  building;  third,  voting  for  or  against  the  proposi- 
tion of  issuing  the  bonds  of  said  district  for  the  amount  of 
$35,000,  $2500  come  due  August  i,  1915,  and  $2500  first 
of  each  succeeding  year  until  bonds  are  paid,  said  bonds  to 
draw  interest  at  the  rate  of  five  per  cent  per  anniun."  The 
notice  further  specified  when  the  polls  of  the  election  would 
open  and  close. 

The  question  presented  for  our  decision  is  whether  or 
not,  under  section  127  of  chapter  122  (Kurd's  Stat.  1909, 
p.  2015,)  the  board  of  education  of  said  district  was  au- 
thorized by  the  above  facts  shown  by  the  record  of  the 
board,  to  make  said  levy  to  pay  for  the  school  house  site. 
The  part  of  said  section  material  to  that  inquiry  reads  as 
follows : 

"The  board  of  education  shall  have  all  the  powers  of 
school  directors,  be  subject  to  the  same  limitations,  and  in 
addition  thereto  they  shall  have  the  power,  and  it  shall  be 
their  duty:    *    *    * 

''Fifth — To  buy  or  lease  sites  for  school  houses  with 
the  necessary  grounds:  Provided,  however,  that  it  shall 
not  be  lawful  for  such  board  of  education  to  purchase  or 
locate  a  school  house  site,  or  to  purchase,  build  or  move  a 
school  house,  unless  authorized  by  a  majority  of  all  the 
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votes  cast  at  an  election  called  for  such  purpose  in  pur- 
suance of  a  petition  signed  by  not  fewer  than  five  hundred 
legal  voters  of  such  district,  or  by  one-fifth  of  all  the  legal 
voters  of  such  district :  And  provided,  further,  that  if  no 
locality  shall  receive  a  majority  of  all  the  votes  cast  at  such 
election,  the  board  of  education  may,  if  in  their  judgment 
the  public  interest  requires  it,  proceed  to  select  a  suitable 
school  site;  and  the  site  so  chosen  by  them  in  such  case 
shall  be  legal  and  valid  the  same  as  if  it  had  been  deter- 
mined by  a  majority  of  all  the  votes  cast;  and  the  site  so 
selected  shall  be  the  school  house  site  for  such  district ;  and 
said  district  shall  have  the  right  to  take  the  same  for  the 
purpose  of  a  school  house  site,  either  with  or  without  the 
owner's  consent,  by  condemnation  or  otherwise." 

The  second  proviso  above  quoted  was  added  as  an 
amendment  to  said  section  in  1908,  and  prior  to  that  amend- 
ment a  board  of  education  had  no  power  to  purchase  or  to 
locate  a  school  site  unless  authorized  by  a  majority  of  all 
the  voters  voting  at  an  election  called  for  such  purpose  in 
pursuance  of  a  petition  signed  as  aforesaid.  (3  Starr  & 
Cur.  Ann.  Stat.  1896,  chap.  122,  art.  6,  sec.  10,  p.  3692.) 
The  statute  as  it  existed  prior  to  July  i,  1908,  positively 
and  unequivocally  gave  a  board  of  education  no  power  to 
purchase  or  select  a  school  site  unless  a  majority  of  the 
votes  cast  at  an  election  for  that  purpose  authorized  the 
board  to  do  so.  The  voters  of  such  a  district  at  that  time 
not  only  had  the  right  and  privilege  of  voting  on  the  propo- 
sition of  selecting  a  site,  but  also  on  the  proposition  of  pur- 
chasing a  site.  The  added  proviso  has  only  taken  one  of 
those  privileges  away  from  the  voter, — the  privilege  of  se- 
lecting a  site, — and  then,  only,  when  the  voters  fail,  by  a 
majority  vote,  to  select  the  site  themselves.  The  statute  as 
amended  must  be  construed  as  giving  the  voters  of  the  dis- 
trict the  privilege  of  voting  for  or  against  the  purchase  of 
a  building  site,  and  the  board  of  education  cannot,  in  any 
case,  purchase  a  site  unless  authorized  by  a  majority  of 
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the  voters  voting  at  an  election  for  that  purpose.  In  this 
case  the  record  shows  that  the  voters  of  the  district  in  ques- 
tion never  had  the  privilege  of  voting  on  the  question  for 
and  against  purchasing  a  school  house  site.  The  nearest 
they  were  privileged  to  do  that  under  the  notice  of  the  elec- 
tion was  to  vote  "for  a  site  for  said  high  school."  What 
interest  had  any  voter,  if  there  were  such  voters,  in  voting 
"for  a  site  for  said  high  school"  who  was  utterly  opposed 
to  purchasing  or  selecting  any  site  whatever?  The  board 
had  no  right  to  assume  that  all  voters  were  in  favor  of  se- 
lecting some  site  and  of  purchasing  some  site  or  other  and 
refuse  to  submit  to  them  the  right  to  vote  on  the  proposi- 
tion for  or  against  purchasing  a  school  site.  The  petition 
and  notice,  therefore,  were  defective.  The  defect  is  not 
cured  by  the  showing  that  a  majority  of  all  the  votes  cast 
selected  the  site  chosen  by  the  board,  nor  is  there  a  showing 
that  a  majority  of  all  the  voters  voted  on  the  question  to 
select  a  site.  The  positive  showing  is  that  a  large  majority 
of  the  voters  voting  at  that  election  did  not  want  to  build  a 
school  house  and  did  not  vote  at  all  on  the  question  of  se- 
lecting a  site,  for  the  very  reason,  apparently,  that  they  were 
in  favor  of  purchasing  no  school  site  at  all.  Therefore  the 
case  of  Thompson  v.  School  Trustees,  218  111.  540,  con- 
struing a  similar  statute  for  the  selection  of  a  site  for  a 
township  high  school,  is  not  applicable  to  the  facts  in  this 
case.  That  case  is  not  in  conflict  with  the  cases  of  Green- 
wood V.  Gmelich,  175  111.  526,  and  Board  of  Education  v. 
Carolan,  182  id.  119,  which  held  that  a  board  has  no  power 
to  purchase  a  site  for  a  high  school  without  authority  given 
by  a  vote  of  the  electors. 

We  hold  that  the  judgment  of  the  lower  court  sustain- 
ing the  objections  to  the  school  tax  levied  for  building  pur- 
poses should  be  sustained. 

The  judgment  of  the  county  court  will  therefore  be  af- 
firmed except  as  to  said  amounts  allowed  to  appellees  as 
set-offs  against  the  road  and  bridge  taxes  levied  against 
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them  under  the  new  law,  and  as  to  those  matters  the  judg- 
ment is  reversed  and  the  cause  remanded,  with  directions 
to  overrule  those  objections,  and  for  further  proceedings  in 
accordance  with  this  opinion. 

Reversed  in  part  and  remanded,  with  directions. 


The  PEOPI.E  ex  rel  Edwin  S.  Herron,  County  Collector, 
Appellee,  vs.  The  Chicago  and  Springfield  Railway 
Company,  Appellant. 

Opinion  filed  December  22,  1915, 

1.  Taxes — highway  commissioners  must  hold  both  meetings  re- 
quired by  the  statute.  Failure  of  the  highway  commissioners  to 
hold  both  of  the  meetings  provided  for  in  sections  50  and  56  of 
the  Roads  and  Bridges  act  of  1913  renders  the  road  and  bridge 
tax  invalid. 

2.  Same — what  shows  compliance  with  section  $0  of  the  Roads 
and  Bridges  act.  Section  50  of  the  Roads  and  Bridges  act  is  com- 
plied with  if  the  record  of  the  highway  commissioners  shows  that 
the  commissioners  met  at  any  time  between  the  first  Tuesday  in 
August  and  the  first  Tuesday  in  September  and  determined  the  tax 
rate  for  construction,  maintenance  and  repair  of  roads  and  bridges. 

3.  Same — what  is  not  required  by  section  50  of  the  Roads  and 
Bridges  act.  Section  50  of  the  Roads  and  Bridges  act  does  not 
require  that  the  president  of  the  board  of  highway  commissioners 
shgill  name  the  day  of  the  meeting  therein  provided  for  at  any 
given  time  or  place  prior  to  such  meeting,  or  that  the  record  of 
the  board  shall  show  that  the  president  had  designated  the  time 
of  such  meeting. 

4.  Same — determination  of  amount  of  taxes  at  August  meeting 
is  not  sufficient.  The  determination  by  highway  commissioners,  at 
the  meeting  required  by  section  50  of  the  Roads  and  Bridges  act, 
of  the  amount  required  for  road  and  bridge  purposes  is  not  a  de- 
termination of  the  rate  as  required  by  such  section. 

5.  Same — commissioners  are  not  required  to  certify  the  rate 
of  taxation.  Section  56  of  the  Roads  and  Bridges  act,  requiring 
the  highway  commissioners  to  certify  the  amount  required  for  road 
and  bridge  purposes,  does  not  require  that  the  commissioners  shall 
certify  the  rate  of  taxation  or  state  when  they  held  their  meetings. 
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Appeai.  from  the  County  Court  of  Iroquois  county ;  the 
Hon.  John  H.  Gii.i.an,  Judge,  presiding. 

Free  p.  Morris,  and  RoscoE  C.  South,  (John  G. 
Drennan,  of  counsel,)  for  appellant. 

J.  W.  Kern,  State's  Attorney,  for  appellee. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the  court : 

The  Chicago,  and  Springfield  Railway  Company  filed  ob- 
jections to  the  entering  of  judgment  against  its  property  for 
the  road  and  bridge  tax  for  1914  extended  against  said 
property  in  Douglas  township  in  the  sum  of  $143.33  ^Lnd  in 
Ridgeland  township  in  the  sum  of  $235.55,  which  sums  had 
been  returned  as  delinquent  in  Iroquois  county.  The  ob- 
jections were  overruled  and  judgment  was  rendered  accord- 
ingly, and  the  railway  company  prosecutes  this  appeal. 

The  objections  to  the  road  and  bridge  taxes  in  both  of 
said  townships  are,  (i)  that  the  highway  commissioners 
therein  did  not  hold  a  regular  semi-annual  meeting  between 
the  first  Tuesday  of  August  and  the  first  Tuesday  of  Sep- 
tember in  the  year  19 14,  at  a  time  named  by  the  president 
of  the  board,  and  determine  the  tax  rate  to  be  certified  to 
the  county  board  of  supervisors;  (2)  that  no  time  or  date 
was  ever  fixed  by  the  president  of  said  board  for  holding 
said  regular  semi-annual  meeting,  and  that  said  board  did 
not  at  any  time  meet  and  determine  said  tax  rate;  (3)  that 
said  commissioners  did  not  hold  a  regular  meeting  on  the 
first  Tuesday  in  September,  19 14,  and  determine  the  amount 
necessary  to  be  raised  by  taxation  for  the  proper  construc- 
tion, maintenance  and  repair  of  roads  and  bridges  in  said 
towns,  and  did  not  certify  to  the  board  of  supervisors  such 
an  amount. 

Section  50  of  the  Roads  and  Bridges  act  of  1913  re- 
quires that  the  commissioners  of  highways  of  each  town 
or  road  district  shall  hold  a  regular  semi-annual  meeting 
between  the  first  Tuesday  in  August  and  the  first  Tuesday 
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in  September  of  each  year,  at  a  time  to  be  named  by  their 
president,  for  the  purpose  of  determining  the  tax  rate  to  be 
certified  by  them  to  their  respective  county  boards,  as  there- 
inafter provided.  Section  56  of  the  act  requires  a  regular 
meeting  on  the  first  Tuesday  in  September,  at  which  the 
highway  commissioners  are  required,  annually,  to  determine 
and  certify  to  the  board  of  supervisors  the  amount  neces- 
sary to  be  raised  by  taxation  for  the  proper  construction, 
maintenance  and  repair  of  roads  and  bridges.  Both  of  those 
provisions  are  mandatory,  and  a  failure  of  the  commission- 
ers to  comply  with  either  of  those  provisions  renders  the 
tax  levy  invalid  for  the  taxes  therein  specified.  (People  v. 
Toledo,  St.  Louis  and  Western  Railroad  Co,  266  111.  112.) 
The  semi-annual  meeting  spoken  of  in  said  section  50  may 
be  held  at  any  time  between  the  first  Tuesday  in  August 
and  the  first  Tuesday  in  September  that  the  president  of 
the  board  of  highway  commissioners  may  name.  It  is  not 
a  requirement  of  that  section  that  the  president  shall  name 
the  day  of  such  semi-annual  meeting  at  any  given  time  or 
place  prior  to  such  meeting,  or  that  the  record  of  such 
meeting,  or  of  any  other  meeting  of  the  board,  should  show 
he  had  named  or  designated  the  time  of  such  meeting.  Sec- 
tion 50  is  complied  with  in  that  regard  if  the  record  of 
the  board  shows  that  they  met  at  any  time  between  said 
dates  and  determined  the  tax  rate  for  the  construction, 
maintenance  and  repair  of  roads  and  bridges. 

The  record  of  the  commissioners  of  highways  in  Ridge- 
land  township  shows  that  a  meeting  of  the  commissioners 
was  held  in  the  town  clerk's  office  on  the  22d  day  of  August, 
1914,  and  that  a  motion  was  carried  at  that  meeting  "that 
the  levy  be  $3000  for  road  and  bridge  tax."  No  tax  rate 
was  determined  at  that  meeting  or  at  any  other  meeting  of 
the  commissioners,  as  shown  by  their  record,  to  be  certified 
by  them  to  the  county  board,  as  required  by  section  50  of 
the  act.  The  road  and  bridge  tax  for  Ridgeland  town- 
ship was  therefore  invalid  and  the  court  erred  in  overruling 


Digitized  by 


Google 


Dm.  '15.]      The  People  v.  Chi.  &  Spring.  Ry.  Co.       603 

appellant's  objections  as  to  those  taxes.  Determining  the 
amount  of  taxes  to  be  raised  is  not  determining  the  rate. 

The  objections  to  the  taxes  in  the  township  of  Douglas 
were  properly  overruled  by  the  court.  The  record  of  the 
commissioners  of  highways  shows  that  they  met  at  their 
regular  meeting  on  the  29th  day  of  August,  19 14,  with  all 
commissioners  present,  and  determined,  by  resolution,  that 
they  required  for  road  and  bridge  purposes  for  the  year 
19 14  a  tax  rate  of  sixty-one  cents  on  each  $100  valuation 
of  the  taxable  property  of  said  town,  and  it  was  further 
resolved  by  the  board  that  a  tax  rate  of  sixty-one  cents  on 
each  $100  valuation  of  the  taxable  property  of  said  town 
for  road  and  bridge  purposes  in  said  town  for  the  year  19 14 
be  certified  to  the  county  board  of  Iroquois  county.  The 
commissioners  also  met,  as  shown  by  their  record,  on  the 
first  day  of  September,  1914,  being  the  first  Tuesday  in 
September,  1914,  and,  on  motion,  resolved  that  they  certify 
to  the  board  of  supervisors  of  Iroquois  county  the  sum  of 
$9500  as  the  amount  necessary  to  be  raised  by  taxation  for 
the  proper  construction,  maintenance  and  repair  of  roads 
and  bridges  in  said  town,  and  they  filed  such  certificate  of 
said  date  on  September  8,  19 14,  in  the  county  clerk's  office 
of  said  county,  certifying  that  they  determined  that  there 
shall  be  levied  in  said  town  for  the  proper  construction, 
maintenance  and  repair  of  roads  and  bridges  in  such  town 
for  the  year  A.  D.  19 14  the  sum  of  $9500.  It  was  not 
necessary  to  also  certify  the  rate  of  taxation  to  the  county 
board,  as  contended  by  appellant,  or  that  it  state  when 
the  board  held  its  meetings  to  fix  the  rate  and  the  amount 
of  tax  necessary.  Section  56  does  not  require  that.  The 
county  clerk  determines  what  the  rate  is  when  the  certificate 
is  approved  by  the  county  board  and  then  extends  the  tax, 
not,  however,  to  exceed  the  rate  of  sixty-one  cents  on  the 
$100  valuation  of  taxable  property. 

It  appears  from  the  record  in  this  case  that  the  said 
orders  of  the  board  of  highway  commissioners  of  Douglas 
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township  were  first  recorded  in  the  town  clerk's  record  of 
said  township  and  were  afterwards  copied  into  the  record 
of  the  commissioners  of  highways.  This  fact  did  not  ren- 
der the  record  of  the  commissioners  inadmissible  in  evi- 
dence. 

For  the  foregoing  reasons  the  judgment  of  the  court  as 
to  the  road  and  bridge  taxes  of  Douglas  township  is  af- 
firmed and  the  judgment  as  to  the  road  and  bridge  taxes 
of  Ridgeland  township  is  reversed. 

Affirmed  in  part  and  reversed  in  part. 


The  People  ex  rel.  Fred  C.  Puntney,  County  Collector, 
Appellee,  vs.  The  Cleveland,  Cincinnati,  Chicago 
AND  St.  Louis  Railway  Company,  Appellant. 

Opinion  filed  December  22,  Jpj^. 

1.  Taxes — a  judgment  for  road  tax  should  not  be  against  all 
property  of  railroad  in  the  county.  A  judgment  against  the  prop- 
erty of  a  railroad  for  road  and  bridge  taxes  should  be  limited  to 
that  portion  of  the  property  located  in  the  town  and  not  against  all 
of  the  property  of  the  railroad  in  the  county  as  described  in  the 
collector's  delinquent  list. 

2.  Same — what  is  sufficient  showing  of  the  approval  of  rocd  tax 
certificate.  Where  the  evidence  shows  that  the  certificate  of  the 
commissioners  of  highways  of  the  amount  required  for  road  and 
bridge  purposes  in  the  town  of  "Hawthorne"  was  presented  by  the 
county  clerk  to  the  county  board  for  consideration,  a  statement  in 
the  record  of  the  board  showing  that  on  motion  "it  was  ordered 
that  the  following  amounts  from  the  different  townships  be  ex- 
tended for  road  and  bridge  taxes  for  the  year  1914:  Hawthorne 
$4196.37,"  is  a  sufficient  approval  of  such  certificate. 

AppEai.  from  the  County  Court  of  White  county;  the 
Hon.  James  M.  Endicott,  Judge,  presiding. 

P.  J.  K01.B,  and  N.  C.  Bainum,  (L.  J.  HAckney,  and 
Frank  L.  Littleton,  of  counsel,)  for  appellant. 
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Joe  a.  Pearce,  State's  Attorney,  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  a  judgment  of  the  county  court 
of  White  county  ordering  a  sale  of  the  property  of  appel- 
lant for  road  and  bridge  taxes  in  the  town  of  Hawthorne, 
in  that  county.  * 

The  collector's  delinquent  list  described  all  of  the  prop- 
erty of  appellant  in  the  county,  and  the  judgment  was  er- 
roneously entered  against  all  of  said  property  instead  of 
against  only  that  portion  located  in  the  town  of  Haw- 
thorne. People  V.  Toledo,  St.  Louis  and  Western  Railroad 
Co.  266  111.  112. 

It  is  further  objected  that  "the  said  road  and  bridge  tax 
was  never  presented  to  and  approved  by  the  cotuity  board 
of  White  county."  It  appeared  in  the  evidence  that  the 
certificate  of  the  commissioners  of  highways  of  the  town 
of  Hawthorne,  which  was  not  objected  to  as  insufficient, 
was  presented  by  the  county  clerk  to  the  board  of  super- 
visors on  the  first  day  of  their  September  meeting  for  the 
consideration  of  the  board,  and  that  the  following  action 
appears  from  the  record  of  the  board  to  have  been  taken : 
"On  motion  by  Hunsinger,  seconded  by  Wilson,  it  was  or- 
dered that  the  following  amotmts  from  the  different  town- 
ships be  extended  for  road  and  bridge  taxes  for  the  year 
1914:  Hawthorne  $4196.37."  This  amounted  to  an  ap- 
proval of  the  certificate,  as  required  by  section  56  of  the 
Road  and  Bridge  law. 

The  judgment  is  reversed  and  the  cause  remanded,  with 
directions  to  render  judgment  for  the  tax  against  the  rail- 
road track  and  right  of  way  of  appellant  in  the  town  of 

Reversed  and  remanded,  with  directions. 
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The  Town  of  Cicero,  Appellee,  vs.  The  Chicago,  Bur- 
lington AND  QuiNCY  Railroad  Company,  Appellant 

Opinion  filed  December  22,  1^15, 

1.  Speciai,  assessments—*/  is  essential  that  the  land  assessed 
he  su/Hciently  described.  It  is  essential  to  the  validity  of  a  special 
assessment  that  the  land  assessed  be  so  described  that  it  can  be  lo- 
cated by  a  competent  surveyor,  otherwise  a  judgment  against  the 
land  is  a  nullity. 

2.  Same — what  is  meant  by  a  description  of  land  is  a  question 
for  the  court.  What  is  meant  by  a  description  of  land  is  to  be  de- 
termined by  the  court  from  a  construction  of  the  language  used, 
while  actual  location  of  the  property  is  a  question  for  the  surveyor. 

3.  Same — when  description  of  land  assessed  is  insufficient,  A 
description  of  land  specially  assessed  for  a  sewer  as  "that  part  N. 
of  C,  B.  &  Q.  R.  R.  in  S.  W.  J4  S.  28,  T.  39,  R.  13,"  is  too  ambigu- 
o'lis  to  support  a  judgment,  where  the  name  of  the  owner  is  given 
as  "C,  B.  &  Q.  R.  R.  Co.,"  showing  it  was  intended  to  assess  prop- 
erty of  the  railroad  company  and  not  property  of  some  other  owner 
north  of  the  railroad. 

4.  Reai,  property — general  rule  where  land  is  described  by  a 
monument.  Generally,  where  land  is  described  by  a  monument, 
such  as  a  highway  or  river,  the  description  goes  to  the  center  of  the 
monument  unless  a  contrary  intention  is  manifested  from  the  grant. 

Appeai,  from  the  County  Court  of  Cook  county;  the 
Hon.  John  H.  Wili^iams,  Judge,  presiding. 

J.  A.  C0NNE1.1.,  and  W.  D.  Barge,  (Chester  M. 
Dawes,  of  counsel,)  for  appellant. 

Ross  C.  Hali.,  (PRING1.E  &  Fearing,  of  counsel,)  for 
appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

The  town  of  Cicero  passed  an  ordinance  for  the  con- 
struction of  a  vitrified  tile-pipe  sewer  in  West  Twenty- 
sixth  street  from  South  Fifty-fifth  avenue  to  South  Fifty- 
sixth  avenue, — a  distance  of  one  block, — to  be  paid  for 
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by  special  assessment.  The  total  assessment  amounted  to 
$1038.80,  of  which  the  commissioner  assessed  $506.88  upon 
"that  part  N.  of  C.  B.  &  Q.  R.  R.  in  S.  W.  >4  S.  28,  T.  39, 
R.  13,"  and  the  "C.  B.  &  Q.  R.  R.  Co."  was  set  down  as 
the  name  of  the  person  who  paid  taxes  on  that  property 
during  the  last  preceding  calendar  year.  Upon  application 
to  the  county  court  of  Cook  county  to  confirm  the  assess- 
ment, the  appellant,  the  Chicago,  Burlington  and  Quincy 
Railroad  Company,  filed  numerous  objections,  which  were 
waived  at  the  hearing  with  the  exception  of  two.  The 
first  was,  that  the  description  of  the  land  assessed  was  so 
vague  and  indefinite  that  the  assessment  was  void,  and  the 
second,  that  the  proposed  improvement  would  not  be  of 
any  benefit  to  the  land  of  the  objector,  which  was  already 
fully  supplied  with  sewerage  facilities,  and  therefore  the 
ordinance  was  unreasonable,  oppressive  and  void.  The  ob- 
jections were  overruled  and  a  judgment  confirming  the  as- 
sessment was  entered. 

There  is  a  half  section  line  in  Twenty-sixth  street, 
which  runs  east  and  west,  and  a  section  line  in  Fifty-sixth 
avenue,  which  runs  north  and  south,  and  if  produced  to 
the  south  would  cross  the  property  of  the  appellant,  which 
lies  south  of  Twenty-sixth  street.  The  property  of  the  ap- 
pellant between  Ogden  avenue  on  the  south  and  Twenty- 
sixth  street  on  the  north,  with  the  tracks  and  improvements 
upon  it,  was  shown  by  a  map.  Two  main  tracks  extend 
through  the  yards  near  the  center,  and  on  each  side  there 
are  numerous  tracks,  exceeding  seventy  in  number.  There 
are  transfer  platforms,  an  ice  house,  yard  offices,  tracks 
used  for  storing  cars,  making  up  and  receiving  trains,  re- 
pair tracks,  tracks  for  unloading  coal  for  railroad  use,  and 
all  those  things  usual  in  railroad  yards.  The  Fifty-sixth 
avenue  sewer,  of  five  and  a  half  feet  internal  diameter, 
crosses  the  tracks  and  property  of  the  appellant,  and  there 
are  four  lines  of  sewer  extending  along  the  tracks  to  that 
sewer,  with  a  great  many  catch-basins  and  man-holes,  af- 
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fording  ample  sewer  facilities  for  that  part  of  the  rail- 
road yards.  There  is  a  vacant  space  north  of  the  spur, 
stub  and  switch  tracks,  between  them  and  Twenty-sixth 
street,  and  as  v/e  understand  counsel  for  the  appellee,  that 
is  the  part  of  appellant's  property  which  they  understand 
was  assessed. 

It  is  essential  to  the  validity  of  a  special  assessment 
that  the  land  assessed  can  be  found  and  located.  (People 
V.  Eggers,  164  111.  515;  Upton  v.  People,  176  id.  632; 
Vennum  v.  People,  188  id.  158;  People  v.  Colegrove,  218 
id.  545.)  This  case  presents  a  different  question  from 
those  involved  in  the  cases  cited,  but  they  correctly  state 
the  rule  of  law  that  a  judgment  rendered  against  property 
the  description  of  which  is  so  ambiguous  that  it  cannot  be 
located  by  a  competent  surveyor  would  be  a  nullity.  The 
question  whether  the  description  contained  in  the  assess- 
ment roll  in  this  case  was  so  vague  and  uncertain  as  to 
be  void  was  for  the  court.  What  is  meant  by  a  description 
of  land  is  to  be  determined  by  the  court  from  a  construc- 
tion of  the  language  used,  while  the  actual  location  of  the 
property  is  a  question  for  a  surveyor.  Ordinarily,  land  de- 
scribed as  lying  north  of  a  railroad  would  be  held  to  mean 
north  of  the  railroad  property,  and  that,  of  course,  was  not 
meant  in  this  instance,  since  the  assessment  roll  was  in- 
tended to  describe  property  of  the  railroad  company.  Gen- 
erally, when  land  is  described  by  a  monument  the  descrip- 
tion goes  to  the  center  of  the  monument  unless  the  natural 
inference  is  rebutted  by  the  language  used.  It  is  the  rule 
of  law  that  a  grant  of  land  bordering  on  a  highway  or  river 
carries  the  exclusive  right  or  title  in  the  highway  or  river 
to  the  center  thereof  unless  the  contrary  intention  is  mani- 
fest from  the  grant.  In  such  a  case  the  highway  or  river 
is  regarded  as  a  boundary  or  monument,  and  the  purchaser 
takes  to  the  middle  of  the  monument  as  a  part  of  the 
grant.  In  a  case  illustrating  the  rule,  the  canal  trustees 
made  a  conveyance  of  land  described  as  "east  half  of  the 
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southeast  quarter,  south  of  road,"  and  it  was  held  that  the 
conveyance  meant  the  tract  of  land  on  the  south  side  of 
the  road,  extending  to  the  center  line  of  the  road.  (Hel- 
met  V.  Castle,  109  111.  664.)  There  have  been  many  cases 
where  it  has  been  held  to  be  an  established  inference  of 
the  law  that  a  conveyance  of  land  bounded  on  a  highway 
or  river  carries  the  fee  to  the  center  of  the  highway  or 
river  if  there  are  no  specific  words  of  description  to  the 
contrary.  {People  v.  Board  of  Supervisors,  125  111.  9.) 
We  do  not  see  how  that  rule  could  be  applied  to  this  de- 
scription, and  counsel  for  the  appellee  do  not  interpret  the 
description  in  that  way.  If  the  commissioner  had  in  mind 
some  part  of  the  appellant's  property  north  of  the  main 
tracks  or  north  of  some  of  the  side,  spur  or  switch  tracks, 
he  failed  to  use  any  language  to  express  his  intention. 

The  appellee  calls  attention  to  section  40  of  the  Local 
Improvement  act,  providing  that  the  property  of  railroad 
companies  may  be  described  in  any  manner  sufficient  to 
reasonably  identify  the  property  intended  to  be  assessed. 
Under  that  rule  it  was  regarded  as  sufficient  to  describe 
the  property  of  a  railroad  company,  generally,  as  its  right 
of  way  in  four  named  streets,  in  the  case  of  City  of  No- 
komis  V.  Zepp,  246  111.  159.  Undoubtedly  the  statutory 
rule  applies,  but  the  question  is  whether  the  description  was 
sufficient  to  reasonably  identify  the  property  intended  to  be 
assessed  where  the  assessment  roll  attempted  a  description 
of  part  of  the  appellant's  property  without  showing  what 
part.  We  do  not  see  how  anyone  can  tell  whether  the  part 
of  the  quarter  section  north  of  the  Chicago,  Burlington  and 
Quincy  railroad  meant  that  part  north  of  the  main  track  or 
of  the  various  side-tracks,  stubs  and  switches  lying  north 
of  the  main  track  in  the  railroad  yards.  A  civil  engineer 
testifying  on  the  issue  whether  any  benefit  could  result  to 
the  property  from  the  improvement  regarded  the  descrip- 
tion as  including  the  property  north  of  the  main  tracks, 
but  there  was  no  warrant  for  that  interpretation  of  the 
270  -  39 
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language  that  would  not  apply  equally  as  well  to  any  other 
track.  The  description  of  the  property  seems  to  us  to  have 
been,  hopelessly  uncertain,  so  that  a  surveyor  would  have 
no  certain  guide  in  attempting  to  identify  and  locate  it,  and 
the  objection  should  have  been  sustained. 

The  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 


The  People  ex  rel.  Carrie  L.  Munn  et  al.  Petitioners,  vs, 
John  P.  McGoorty,  Judge,  Respondent. 

Opinion  Hied  December  22,  ipi^. 

1.  Constitutional  law — the  legislature  may  provide  a  special 
method  of  reviewing  a  purely  statutory  proceeding.  There  is  a 
marked  distinction  between  the  power  of  the  legislature  to  enact 
laws  providing  a  method  for  reviewing  judgments  in  suits  at  law 
and  the  power  to  provide  for  the  review  of  a  purely  statutory  pro- 
ceeding, as  in  the  latter  case  the  legislature  may  provide  a  special 
method  of  review  or  may  provide  that  there  shall  be  no  review. 

2.  Same — when  statute  must  govern  same  as  though  writ  was 
issued  thereunder.  In  determining  whether  the  circuit  court  was 
right  in  refusing  to  grant  an  appeal  to  the  Appellate  Court  from 
the  decision  of  the  circuit  court  on  a  writ  of  certiorari  to  review 
the  record  of  the  Industrial  Board,  clause  (/)  of  section  19  of  the 
Workmen's  Compensation  act  as  amended  in  191 5  must  govern,  if 
valid,  notwithstanding  the  amendment  went  into  effect  after  the 
writ  of  certiorari  was  issued  but  before  the  circuit  court  rendered 
its  decision,  as  there  can  be  no  vested  right  in  any  particular  rem- 
edy or  special  mode  of  administering  it. 

3.  Same — the  legislature  may  say  whether  an  appeal  in  a  purely 
statutory  proceeding  shall  lie  to  the  Supreme  or  Appellate  Court. 
The  legislature  has  power  to  specify,  by  law,  whether  an  appeal  in 
a  purely  statutory  proceeding  shall  lie  to  the  Appellate  Court  or 
the  Supreme  Court,  provided  no  constitutional  provision  is  there- 
by violated. 

4.  Same — provision  of  the  Workmen's  Compensation  act  for 
reviewing  a  decision  is  valid.  Clause  (f)  of  section  19  of  ithe 
Workmen's  Compensation  act,  as  amended  in  191 5,  (Laws  of  191 5, 
p.  410,)  which  provides  for  the  issuing  of  a  writ  of  certiorari  by 
the  circuit  court  to  review  a  decision  of  the  Industrial  Board  and 
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for  a  writ  of  error,  in  certain  cases,  from  the  Supreme  Court  to 
the  circuit  court,  is  not  in  violation  of  section  29  of  article  6  of  the 
constitution,  concerning  the  uniformity  of  laws  relating  to  courts 
and  the  practice  in  courts  of  the  same  class  or  grade,  as  the  en- 
tire proceeding  under  the  Compensation  act  is  purely  statutory. 

5.  Certiorari — writ  of  certiorari  provided  for  in  Workmen's 
Compensation  act  is  not  the  common  law  writ.  The  writ  of  cer- 
tiorari provided  for  in  clause  (/)  of  section  19  of  the  Workmen's 
Compensation  act  of  191 5  is  not  the  common  law  writ  of  certiorari 
but  is  a  statutory  writ,  and  the  right  of  a  party  to  a  review  of  the 
judgment  of  the  circuit  court  thereon  is  not  governed  by  the  gen- 
eral laws  concerning  appeals  from  judgments  of  the  circuit  court 
in  suits  at  law  or  by  laws  concerning  writs  of  certiorari  in  other 
special  statutory  proceedings,  but  is  governed  by  the  provisions  of 
the  Workmen's  Compensation  act,  alone. 

Original  petition  for  mandamus. 

Moses,  Rosenthal  &  Kennedy,  (Walter  Bach- 
RACH,  of  counsel,)  for  petitioners. 

HUTTMANN,    ClOYES,   NETHERTON    &   CaRR,    (ClaUDE 

O.  Netherton,  of  counsel,)  for  respondent. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court : 

The  petitioners,  on  motion  duly  made,  were  granted 
leave  to  file  in  this  court  an  original  petition  for  a  writ  of 
mandamus  to  compel  the  respondent,  a  judge  of  the  circuit 
court  of  Cook  county,  to  set  aside  and  vacate  a  certain  or- 
der entered  by  him  denying  the  prayer  of  the  petitioners 
for  an  appeal  to  the  Appellate  Court  for  the  First  District 
from  a  final  order  and  judgment  entered  by  the  respondent 
while  sitting  as  judge  of  said  circuit  court  and  to  compel 
the  respondent  to  grant  said  prayer  for  an  appeal  to  said 
Appellate  Court.  Respondent  has  filed  a  general  demurrer 
to  the  petition,  and,  taking  such  averments  thereof  as  are 
well  pleaded  to  be  true,  it  appears  from  the  petition  that 
on  November  10,  1914,  Conrad  Casparson  received  injuries 
by  inhaling  fumes  or  gases  emanating  from  a  fire  caused  by 
burning  moving  picture  film  scraps,  composed  of  celluloid, 
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from  which  he  died  the  day  following.  Alma  M.  Caspar- 
son,  administratrix  of  the  estate  of  said  Conrad  Casparson, 
deceased,  brought  proceedings  before  the  State  Industrial 
Board  under  the  Workmen's  Compensation  act  of  191 3,  to 
recover  compensation  under  said  act  because  of  the  fatal 
injuries  alleged  to  have  been  received  by  said  deceased  while 
in  the  employ  of  the  petitioners.  The  industrial  board  on 
March  5,  19 15,  rendered  its  order  or  decision  against  the 
petitioners  and  in  favor  of  said  Alma  M.  Casparson,  ad- 
ministratrix. On  the  same  day  the  petitioners  filed  in  the 
circuit  court  of  Cook  county  their  petition  for  a  writ  of 
certiorari,  praying  that  said  writ  be  directed  to  said  indus- 
trial board  commanding  said  board  to  certify  and  bring  into 
court  a  full,  true  and  complete  transcript  of  the  records  and 
files  connected  with  said  proceedings,  and  that  said  court, 
upon  the  production  thereof,  examine  and  inquire  into  the 
record  of  the  proceedings  and  the  decision  of  said  board, 
and  if  said  proceedings  were  found  illegal  or  unauthorized 
by  law,  that  the  same  be  quashed  and  set  aside.  Later  a 
motion  was  made  by  the  respondent  to  said  writ  of  certio- 
rari to  quash  the  .same,  which  motion,  on  hearing,  was  on 
August  24,  191 5,  sustained  by  the  court  and  the  petition  for 
certiorari  dismissed,  and  it  was  further  ordered  that  the 
decision  and  award  of  the  industrial  board  be  confirmed, 
and  that  Alma  M.  Casparson,  administratrix  of  the  estate 
of  Conrad  Casparson,  deceased,  have  and  recover  from  the 
petitioners  $3500, — the  amount  of  the  award  made  by  said 
industrial  board, — and  that  she  have  execution  therefor. 
From  this  order  the  petitioners  in  the  certiorari  proceeding 
prayed  an  appeal  to  the  Appellate  Court  for  the  First  Dis- 
trict, which  prayer  for  an  appeal  was  denied  by  the  court. 
Thereupon  said  petitioners  moved  the  court  to  vacate  and 
set  aside  the  order  denying  said  prayer  for  an  appeal  to  the 
Appellate  Court,  which  motion  was  denied  and  the  peti- 
tioners by  their  counsel  excepted.  The  court  thereupon 
fixed  the  amount  of  the  bond  to  review  said  judgment,  said 
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bond  to  be  filed  within  thirty  days,  and  ordered  that  the 
petitioners  be  allowed  sixty  days  within  which  to  file  their 
bill  of  exceptions. 

The  respondent  bases  his  action  in  denying  an  appeal  to 
the  Appellate  Court  on  the  provisions  of  clause  (/)  of  sec- 
tion 19  of  the  Workmen's  Compensation  act  as  amended, 
approved  June  28,  1915,  in  force  July  i,  1915,  (Laws  of 
1915,  p.  410,)  which  is  as  follows: 

"(/)  The  decision  of  the  industrial  board,  acting  within 
its  powers,  according  to  the  provisions  of  paragraph  (^)  of 
this  section,  and  of  the  arbitrator  or  committee  of  arbitra- 
tion, where  no  review  is  had  and  his  or  their  decision  be- 
comes the  decision  of  the  industrial  board  in  accordance 
with  the  provisions  of  this  section,  shall,  in  the  absence  of 
fraud,  be  conclusive  unless  reviewed  as  in  this  paragraph 
hereinafter  provided.  ( i )  The  circuit  court  of  the  county 
where  any  of  the  parties  defendant  may  be  found  shall  by 
writ  of  certiorari  to  the  industrial  board  have  power  to  re- 
view all  questions  of  law  presented  by  such  record.  Such 
writ  shall  be  issued  by  the  clerk  of  such  court  upon  preecipe. 
Service  upon  any  member  of  the  industrial  board  or  the 
secretary  thereof  shall  be  service  on  the  board,  and  service 
upon  other  parties  in  interest  shall  be  by  scii^e(rffu:ias,  or 
service  may  be  made  upon  said  board  and  other  parties  in 
interest  by  mailing  notice  of  the  commencement  of  the  pro- 
ceedings and  the  return  day  of  the  writ  to  the  office  of  said 
board  and  the  last  known  place  of  residence  of  the  other 
parties  in  interest  at  least  ten  days  before  the  return  day  of 
said  writ;  or  (2)  any  party  in  interest  may  commence  a 
suit  in  chancery  in  the  circuit  court  of  the  county  where  any 
of  the  parties  defendant  may  be  found  to  review  the  deci- 
sion of  the  board  only  for  errors  of  law  appearing  on  the 
said  record  of  said  board.  Such  suit  by  writ  of  certiorari 
or  in  chancery  shall  be  commenced  within  twenty  days  of 
the  receipt  of  notice  of  the  decision  of  the  board.  The  court 
may  confirm  or  set  aside  the  decision  of  the  arbitrator  or 
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committee  of  arbitration  or  industrial  board.  If  the  deci- 
sion is  set  aside  and  the  facts  found  in  the  proceedings 
before  the  board  are  sufficient,  the  court  may  enter  such 
decision  as  is  justified  by  law,  or  may  remand  the  cause  to 
the  industrial  board  for  further  proceedings,  and  may  state 
the  questions  requiring  further  hearing,  and  give  such  other 
instructions  as  may  be  proper.  Judgments,  orders  and  de- 
crees of  the  circuit  court  under  this  act  shall  be  reviewed 
only  by  the  Supreme  Court  upon  writ  of  error.  Upon  mo- 
tion, the  trial  court  shall  enter  of  record  a  certificate  that 
the  cause  is,  or  is  not,  in  his  opinion,  one  proper  to  be  re- 
viewed by  the  Supreme  Court.  Upon  filing  with  the  clerk 
of  the  Supreme  Court  a  certified  copy  of  such  a  certificate 
that  the  cause  is  one  proper  to  be  reviewed,  writ  of  error 
shall  issue.  If  the  trial  court  certifies  that  the  cause  is  not 
one  proper  to  be  reviewed,  the  Supreme  Court,  in  its  dis- 
cretion, may,  nevertheless,  order  that  writ  of  error  issue.  A 
writ  of  error,  when  issued,  shall  operate  as  a  supersedeas. 
The  decision  of  any  two  members  of  a  committee  of  arbi- 
tration or  of  the  industrial  board  shall  be  considered  the 
decision  of  such  committee  or  board,  respectively." 

The  relators  contend  that  under  the  law  an  appeal  lies 
to  the  Appellate  Court  from  final  orders  and  judgments  of 
the  circuit  courts  in  all  suits  or  proceedings  at  law  except 
those  reviewable  directly  by  the  Supreme  Court,  under  and 
by  virtue  of  section  8  of  the  Appellate  Court  act,  (Kurd's 
Stat.  19 1 3,  p.  681,)  as  supplemented  and  modified  by  sec- 
tions 91  and  118  of  the  Practice  act;  (Kurd's  Stat.  1913, 
pp.  1873,  1878;)  that  a  certiorari  proceeding  is  a  common 
law  action,  and  an  appeal  lies  to  the  Appellate  Court  from 
all  judgments  and  final  orders  entered  therein  unless  some 
question  is  involved  which  gives  the  Supreme  Court  juris- 
diction of  such  appeal.  Accordingly  it  is  claimed  that  clause 
(/)  of  section  19  of  the  amendment  to  the  Workmen's 
Compensation  act  above  set  out  is  in  violation  of  and  in 
conflict  with  section  29  of  article  6  of  the  constitution  of 
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1870,  which  IS  as  follows :  "All  laws  relating  to  courts  shall 
be  general,  and  of  uniform  operation;  and  the  organization, 
jurisdiction,  powers,  proceedings  and  practice  of  all  courts, 
of  the  same  class  or  grade,  so  far  as  regulated  by  law,  and 
the  force  and  effect  of  the  process,  judgments  and  decrees 
of  such  courts,  severally,  shall  be  uniform."  The  argument 
is,  that  a  statute  which  seeks  to  deny  the  right  to  an  appeal 
to  the  Appellate  Court  from  the  final  orders  and  judgments 
of  the  circuit  courts  of  this  State  in  certiorari  proceedings 
which  are  instituted  to  review  the  records,  orders,  etc.,  of 
the  industrial  board,  without  denying  the  right  to  such  ap- 
peal from  the  final  orders  and  judgments  of  said  circuit 
courts  and  of  the  superior  court  of  Cook  county  in  certiorari 
proceedings  instituted  to  review  the  records,  orders,  etc.,  of 
inferior  tribunals  other  than  the  said  industrial  board,  is  in 
violation  of  and  in  conflict  with  said  section  29  of  article  6 
of  the  constitution. 

Section  11  of  article  6  of  the  constitution  provides  that 
after  the  year  1874  Appellate  Courts  of  uniform  organiza- 
tion and  jurisdiction  may  be  created  in  districts  formed  for 
that  purpose,  "to  which  such  appeals  and  writs  of  error  as 
the  General  Assembly  may  provide  may  be  prosecuted  from 
circuit  and  other  courts."  Section  12  provides  that  the  cir- 
cuit courts  shall  have  original  jurisdiction  of  "all  causes  in 
law  and  equity."  In  pursuance  of  the  provisions  contained 
in  said  section  11  the  legislature  passed  an  act  in  1877 
establishing  Appellate  Courts.  Section  8  of  that  act,  as 
amended  in  1887,  provides:  "The  said  Appellate  Courts 
created  by  this  act  shall  exercise  appellate  jurisdiction  only, 
and  have  jurisdiction  of  all  matters  of  appeal,  or  writs  of 
error  from  the  final  judgments,  orders  or  decrees  of  any 
of  the  circuit  courts,  or  the  superior  court  of  Cook  county, 
or  county  courts,  or  from  the  city  courts  in  any  suit  or  pro- 
ceeding at  law,  or  in  chancery  other  than  criminal  cases,  not 
misdemeanors,  and  cases  involving  a  franchise  or  freehold 
or  the  validity  of  a  statute."     (Kurd's  Stat.  191 3,  p.  681.) 
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By  section  91  of  the  Practice  act  of  1907  it  is  provided  that 
"appeals  shall  lie  to  and  writs  of  error  from  the  Appellate 
Court  or  Supreme  Court,  as  may  be  allowed  by  law,  to  re- 
view the  final  judgments,  orders  or  decrees  of  any  of  the 
circuit  courts,  the  superior  court  of  Cook  county,  the  county 
courts  or  the  city  courts  and  other  courts  from  which  ap- 
peals and  to  which  writs  of  error  may  be  allowed  by  law, 
in  any  suit  or  proceeding  at  law  or  in  chancery.  Appeals 
or  writs  of  error  in  this  section  allowed  shall  be  subject  to 
the  limitations  by  this  act  provided  and  to  the  conditions 
imposed  by  law."  (Kurd's  Stat.  1913,  p.  1873.)  The  lim- 
itations and  conditions  thus  referred  to  are  contained  in 
section  118  of  the  same  act,  which  provides  that  "appeals 
from  and  writs  of  error  to  circuit  courts,  the  superior  court 
of  Cook  county,  the  criminal  court  of  Cook  county,  county 
courts  and  city  courts,  in  all  criminal  cases  below  the  grade 
of  felony  shall  be  taken  directly  to  the  Appellate  Court,  and 
in  all  criminal  cases  above  the  grade  of  misdemeanors  and 
cases  in  which  a  franchise  or  freehold  or  the  validity  of  a 
statute  or  a  construction  of  the  constitution  is  involved; 
and  in  cases  in  which  the  validity  of  a  municipal  ordinance 
is  involved  and  in  which  the  trial  judge  shall  certify  that 
in  his  opinion  the  public  interest  so  requires,  and  in  all  cases 
relating  to  revenue,  or  in  which  the  State  is  interested,  as  a 
party  or  otherwise,  shall  be  taken  directly  to  the  Supreme 
Court."     (Kurd's  Stat.  1913,  p.  1878.) 

Generally  speaking,  it  appears  from  the  foregoing  acts 
that  the  legislature  has  conferred  upon  the  Appellate  Courts 
jurisdiction  in  all  appeals  from  the  circuit  courts  except  in 
certain  classes  of  cases. 

Among  other  cases  relied  on  by  the  petitioners  in  this 
proceeding  is  Sixty  v.  Chicago  City  Railway  Co.  260  111. 
478,  in  which  we  held  that  section  20  of  the  Municipal  Court 
act,  which  required  the  Supreme  Court  and  the  Appellate 
Court  to  take  judicial  notice  of  the  rules  of  the  municipal 
court,  is  contrary  to  section  29  of  article  6  of  the  constitu- 
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tion,  for  the  reason  that  the  Supreme  Court  and  Appellate 
Court  are  not  required  to  take  judicial  notice  of  the  rules 
of  any  other  court  than  the  municipal  court,  and  that  the 
section,  therefore,  was  lacking  in  the  uniformity  of  pro- 
cedure and  practice  required  by  the  constitution  for  such 
enactments.  In  Hoffman  v.  Paradis,  259  111.  iii,  it  was 
held  that  the  provision  of  the  Municipal  Court  act  which 
requires  writs  of  error  to  reverse  judgments  of  municipal 
courts  in  fourth-class  cases  to  be  sued  out  within  thirty 
days  from  date  of  the  entry  of  the  judgment  is  in  conflict 
with  section  29  of  article  6  of  the  constitution.  For  the 
same  reason  the  section  of  the  Municipal  Court  act  which 
required  writs  of  error  to  review  judgments  for  taxes  in 
fourth-class  cases  to  be  sued  out  of  the  Appellate  Court  was 
held  unconstitutional  in  People  v.  Hibernian  Banking  Ass'n, 
245  111.  522,  because  under  the  general  Practice  act  writs 
of  error  to  review  judgments  for  taxes  entered  by  any  court 
other  than  the  municipal  court  are  required  to  be  sued  out 
of  this  court.  In  People  v.  Cosmopolitan  Fire  Ins.  Co.  246 
111.  442,  it  was  held  that  section  25  of  the  Municipal  Court 
act,  in  so  far  as  it  authorized  writs  of  error  from  the  Ap- 
pellate Court  to  the  municipal  court  in  cases  relating  to  the 
revenue  or  where  the  State  is  interested,  as  a  party  or  oth- 
erwise, was  unconstitutional  and  such  writs  of  error  must 
be  sued  out  of  the  Supreme  Court  under  section  118  of  the 
Practice  act.  In  all  of  these  cases  there  was  an  attempt  by 
the  legislature  to  prescribe  a  procedure  in  reviewing  suits 
at  law  from  the  municipal  court  different  from  the  proce- 
dure for  the  review  of  similar  suits  from  other  but  similar 
courts  of  record,  and  there  is  a  marked  distinction  between 
such  cases  and  cases  arising  in  purely  statutory  proceedings, 
in  which  the  legislature  may  provide  for  an  appeal  or  review 
and  the  manner  thereof,  or  may  provide  that  there  be  no 
appeal  or  review. 

There  would  be  great  force  in  the  contention  of  the  pe- 
titioners if  the  writ  of  certiorari  that  may  be  issued  by  the 
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circuit  court  in  cases  arising  under  the  Workmen's  Com- 
pensation act  were  the  common  law  writ  of  certiorari.  So 
far  as  the  writ  issued  in  this  case  is  concerned,  it  was  the 
common  law  writ  and  was  issued  by  the  court  under  its 
common  law  powers,  as  it  was  issued  before  the  amend- 
ment to  the  Workmen's  Compensation  act  went  into  effect. 
In  Courier  v.  Simpson  Construction  Co,  264  111.  488,  it  was 
held  that  circuit  courts  have  jurisdiction  to  issue  the  com- 
mon law  writ  of  certiorari  to  review  the  decisions  of  the 
industrial  board  provided  for  in  the  Workmen's  Compensa- 
tion act.  After  the  writ  had  been  issued,  and  before  tlie 
circuit  court  rendered  its  decision,  the  amendment  embraced 
in  clause  (/),  supra,  went  into  effect,  and,  if  valid  in  its 
provisions  as  to  reviewing  the  decisions  of  the  circuit  courts, 
must  govern  in  this  case  the  same  as  if  the  circuit  court 
had  issued  a  writ  of  certiorari  to  the  industrial  board  under 
the  provisions  of  the  act.  There  can  be  no  vested  right  in 
any  particular  remedy  or  any  special  mode  of  administering 
it.  Dobbins  v.  First  Nat.  Bank  of  Peoria,  112  111.  553; 
Woods  V.  Soucy,  166  id.  407. 

.There  is  no  question  but  that  the  legislature  has  the 
power,  in  a  purely  statutory  proceeding,  to  provide  whether 
an  appeal  in  such  proceeding  shall  be  taken  to  the  Supreme 
Court  or  Appellate  Court.  (Alter ton  v.  Hopkins,  160  111. 
448.)  In  that  case  it  is  said,  on  page  453  of  the  opinion, 
quoting  from  the  case  of  Hall  v.  Thode,  75  111.  173 :  "These 
proceedings  are  purely  statutory,  having  no  vigor  outside 
of  the  statute,  and  it  is  an  unvarying  principle  that  the  re- 
quirements of  the  statute  must  govern  and  control  them. 
By  section  123  of  chapter  46,  title  'Elections,'  (Rev.  Stat. 
1874,)  it  is  provided:  'In  all  cases  of  contested  elections  in 
the  circuit  courts  or  county  courts  appeals  may  be  taken  to 
the  Supreme  Court  in  the  same  manner  and  upon  like  con- 
ditions as  is  provided  by  law  for  taking  appeals  in  cases  in 
chancery  from  the  circuit  courts.'  Here  is  a  specific  remedy 
provided  in  a  specific  case, — not  one  arising  in  the  usual 
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course  of  litigation,  but  exceptional.  It  is  a  familiar  prin- 
ciple in  such  cases,  where  the  organic  or  statute  law  has 
given  a  specific  remedy  that  remedy  must  be  pursued.  In 
contested  elections  before  a  county  court  the  remedy,  and 
the  only  one,  to  correct  a  supposed  error  in  the  judgment 
is  by  appeal,  and  this  remedy  can  alone  be  invoked.  *  *  * 
This  proceeding  not  being  according  to  the  course  of  the 
common  law  but  statutory,  merely,  must  be  governed  by 
the  law  prescribed  for  such  proceedings." 

While  it  is  true  that  the  writ  of  certiorari  is  a  common 
law  writ  and  the  circuit  court  derives  its  power,  in  some 
cases,  to  issue  such  writ  not  from  the  statute  but  from  the 
common  law,  it  is  also  provided  by  statute  that  the  writ  of 
certiorari  may  be  issued  in  certain  cases,  and  the  proceed- 
ings and  practice  where  the  court  issues  the  writ  in  such 
cases  are  provided  for,  as,  for  instance,  in  the  Justice  and 
Constable  act  (Kurd's  Stat.  19 13,  chap.  79,)  it  is  provided 
in  paragraph  188  (p.  1535,)  that  upon  the  return  of  said 
writ  such  proceedings  shall  be  had  thereon  as  in  cases  of 
appeal.  "The  purpose  of  a  common  law  writ  of  certiorari 
is  to  bring  the  entire  record  of  an  inferior  tribunal  before 
the  court  to  determine  whether  such  a  tribunal  has  proceeded 
according  to  law,  and  the  trial  is  to  be  had  solely  from  an 
inspection  of  the  record.  The  court  cannot  consider  any 
matter  not  appearing  of  record,  and  if  the  want  of  juris- 
diction or  illegality  appears  from  the  record  the  proper 
judgment  is  that  the  proceeding  be  quashed,  but  if  the  pro- 
ceeding be  regular  the  petition  must  be  dismissed  and  the 
writ  quashed,  and  these  are  the  only  judgments  that  can 
be  entered  in  this  procedure."  (Sanner  v.  Union  Drainage 
District,  175  111.  575.)  In  the  case  of  People  v.  Wilkinson, 
13  III.  660,  it  is  said,  on  page  662  of  the  opinion,  with  ref- 
erence to  the  power  of  circuit  courts  to  issue  writs  of  cer- 
tiorari:  "It  is  a  common  law  power  and  is  vested  in  our 
circuit  courts,  which  in  this  State  are  the  highest  courts  of 
original  jurisdiction  and  answer  to  the  court  of  king's  bench 
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in  England,  unless  it  is  taken  away  by  statute.  There  is 
certainly  no  express  statute  which  deprives  these  courts  of 
this  jurisdiction,  nor  is  there  any  which  takes  it  away  by 
implication.  It  is  true,  we  have  a  statute  which  provides 
for  the  issuing  of  a  writ  called  a  certiorari,  but  that  writ 
can  scarcely  be  said  to  have  any  analogy  to  the  common 
law  writ  of  the  same  name.  The  common  law  writ  only  re- 
moves the  record  of  the  inferior  court,  and  upon  that  rec- 
ord, alone,  can  the  questions  be  raised.  The  determination 
of  the  questions  of  fact  by  the  inferior  court  are  held  con- 
clusive, while  our  statutory  writ  removes  the  entire  case 
into  the  circuit  court  and  opens  for  re-examination  all  ques- 
tions, both  of  law  and  fact.  Indeed,  it  is  but  another  mode 
of  taking  an  appeal  from  the  judgment  of  a  justice  of  the 
peace  to  the  circuit  court,  and  it  can  only  be  directed  to 
justices  of  the  peace,  while  the  common  law  suit,  as  we  have 
seen,  may  be  sent  to  all  inferior  tribunals  and  jurisdictions, 
whether  they  be  courts  of  justice  or  tribunals  of  special  and 
more  limited  authority,  and  whether  an  appeal  be  allowed 
from  their  determinations  or  not." 

When  a  writ  of  certiorari  is  issued  by  the  circuit  court 
to  review  the  proceedings  of  the  State  Industrial  Board  un- 
der the  provisions  of  clause  (/)  of  section  19  of  the  Work- 
men's Compensation  act  the  court  has  the  power  to  review 
all  questions  of  law  presented  by  the  record  of  the  indus- 
trial board,  or  a  suit  in  chancery  may  be  commenced  by  any 
party  in  interest  to  review  the  decision  of  the  board  only 
for  errors  of  law  appearing  upon  the  record  of  said  board. 
The  court  may  confirm  or  set  aside  the  decision  of  arbi- 
trators or  committee  of  arbitration  or  industrial  board.  If 
the  decision  is  set  aside  and  the  facts  found  in  the  proceed- 
ings before  the  board  are  sufficient  the  court  may  enter  such 
decision  as  is  justified  by  law  or  may  remand  the  cause  to 
the  ihdustrial  board  for  further  proceedings,  and  may  state 
the  questions  requiring  further  hearing  and  give  such  other 
instructions  as  may  be  proper. 
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It  will  thus  be  seen  that  the  powers  of  the  court  in  this 
proceeding  are  different  from  the  powers  of  the  court  when 
the  common  law  writ  of  certiorari  has  been  issued,  in  which 
the  court  could  only  review  the  record  of  the  proceedings 
and  either  dismiss  the  petition  and  quash  the  certiorari  or 
quash  the  proceedings,  as  pointed  out  in  Sanner  v.  Union 
Drainage  District,  supra.  In  case  a  suit  in  chancery  is 
brought  in  the  circuit  court,  as  provided  in  clause  (/),  supra, 
the  duties  and  powers  of  the  court  therein  prescribed  are 
different  from  the  powers  and  duties  of  the  court  in  other 
chancery  proceedings.  In  short,  all  proceedings  under  the 
Workmen's  Compensation  act  are  purely  and  entirely  stat- 
utory, and  if  a  writ  of  certiorari  is  awarded  by  the  circuit 
court  or  a  suit  in  chancery  is  commenced,  the  proceedings 
thereunder  are  not  the  same  as  in  other  similar  suits  but  are 
governed  wholly  by  the  statute  in  question.  Where  in  a 
special  statutory  proceeding  one  form  of  review  is  specif- 
ically given,  all  other  forms  of  review  are  excluded.  {Al- 
lerton  v.  Hopkins,  supra;  McCallum  v.  Title  and  Trust  Co. 
203  111.  142;  Myers  v.  Newcomb  Drainage  District,  245 
id.  140.)  In  statutory  proceedings  the  legislature  has  the 
power  to  provide  how  such  cases  shall  be  reviewed,  if  at 
all,  and  has  provided  that  certain  classes  of  cases  shall  be 
reviewed  by  the  Supreme  Court,  only.  Among  such  cases 
are  those  arising  under  the  Eminent  Domain  act ;  (Metro- 
politan West  Side  Elevated  Railroad  Co.  v.  Siegel,  161  111. 
638,  and  cases  cited;)  also  cases  of  contested  elections. 
Hart  Bros.  v.  West  Chicago  Park  Comrs.  186  111.  464. 

For  the  reasons  given  v/e  think  the  provisions  in  the  act 

in  question  are  constitutional,  and  the  writ  for  mandamus 

will  be  denied.  „,  .^   ,     .    , 

Writ  dented. 
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B01.ESLAUS  E.  NowAKOwsKi,  Appellee,  vs,  Joseph  Sobe- 
ziAK,  Appellant. 

Opinion  filed  December  22,  ipi^. 

1.  Deeds — in  Illinois  a  deed  to  take  effect  at  the  grantor's  death 
may  be  valid.  In  Illinois  a  deed  may  be  made  which  contains  a 
provision  that  it  is  not  to  take  effect  until  the  grantor's  death,  and 
if  such  deed  is  delivered  in  the  grantor's  lifetime  it  will  be  sus- 
tained as  a  present  grant  of  a  future  estate,  since  the  delivery 
changes  the  effect  of  the  instrument,  which  might,  but  for  deliv- 
ery, be  of  a  testamentary  character. 

2.  iSAME — delivered  deed  cannot  be  revoked  by  making  a  new 
one.  Where  a  deed  has  been  duly  executed,  delivered  and  recorded 
it  passes  beyond  the  grantor's  control,  and  he  is  without  power  to 
destroy  its  effect  by  executing  a  new  deed  declaring  the  former 
one  void. 

3.  Equity — when  bill  need  not  allege  possession  or  vacancy  of 
premises.  Where  a  bill  to  set  aside  a  deed  charges  that  the  deed 
was  obtained  through  fraud  a  court  of  equity  has  jurisdiction  on 
the  ground  of  fraud  and  will  retain  it  to  do  justice  between  the 
parties  by  removing  the  deed  as  a  cloud  on  title,  even  though  the 
bill  does  not  allege  that  the  complainant  is  in  possession  of  the 
premises  or  that  they  are  vacant  and  unoccupied. 

Appeal  from  the  Circuit  Court  of  Perry  county;  the 
Hon.  George  A.  Crow,  Judge,  presiding. 

B.  W.  Pope,  for  appellant. 

A.  R.  Dry,  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  was  a  bill  filed  October  3,  19 14,  in  the  circuit  court 
of  Perry  county,  by  appellee,  Boleslaus  E.  Nowakowski, 
against  Joseph  Sobeziak,  appellant,  to  set  aside  a  deed  by 
Andrew  Pochocki  to  appellant  of  the  premises  here  in  dis-. 
pute.  Appellant  filed  a  demurrer  to  this  bill,  which  was 
overruled  by  the  court  and  a  decree  entered  granting  the 
relief  prayed.    From  that  decree  this  appeal  was  taken. 

The  bill  alleges  that  on  November  26,  1909,  Andrew 
Pochocki  was  the  owner  in  fee  simple  of  a  certain  de- 
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scribed  eighty-acre  farm  in  Perry  county ;  that  on  said  date 
Pochocki  and  his  wife  conveyed  and  quit-claimed,  for  an 
expressed  consideration  of  $500,  all  their  right,  title  and 
interest  in  and  to  said  premises  to  Clement  Joseph  Belinski, 
subject  to  the  following :  "Furthermore,  it  is  hereby  agreed 
Andrew  and  Mary  Pochocki  shall  be  the  owners  of  the 
premises  stated  in  this  deed  until  their  deaths,  after  their 
deaths  Clement  Joseph  Belinski  and  his  wife,  Jadwiga  Be- 
linski, shall  come  from  Chicago,  bury  their  bodies  in  DuBois 
cemetery;  funeral  expenses  shall  be  $150  each.  If  in  need 
in  time  of  sickness  or  disability,  Clement  Joseph  Belinski 
agrees  to  furnish  a  doctor,  medicine  and  all  expenses  in 
time  of  sickness.  After  the  deaths  of  Andrew  and  Mary 
Pochocki  the  above  named  land  becomes  the  property  of 
Clement  Joseph  Belinski,  and  the  said  Clement  Joseph  Be- 
linski shall  erect  stones  at  the  graves  of  said  grantors.'' 
The  bill  shows  that  homestead  rights  were  waived  and  that 
said  deed  was  duly  acknowledged  and  recorded.  The  bill 
further  represents  that  on  March  23,  1910,  Belinski  and 
wife  by  warranty  deed  conveyed  said  premises  to  appellee, 
subject  to  the  same  conditions  as  contained  in  the  deed  from 
Pochocki;  that  Mary  Pochocki,  wife  of  the  grantor,  died 
about  July  16,  1914,  and  that  Andrew  Pochocki  died  a 
short  time  prior  to  the  filing  of  said  bill ;  that  Belinski  and 
appellee  performed  all  the  covenants  and  agreements  con- 
tained in  the  said  deed  from  Pochocki  to  Belinski  excepting 
erecting  a  monument,  which  they  stood  ready  to  do  as  soon 
as  possible ;  that  during  said  Andrew  Pochocki's  last  sick- 
ness appellant,  Sobeziak,  prevailed  upon  him,  by  persuasion 
and  undue  influence,  to  sign  another  deed  to  said  premises 
on  July  14,  1914,  which,  in  addition  to  the  regular  aver- 
ments, contained  a  provision  that  the  grantee  should  take 
care  of  the  grantor  during  his  life  and  see  to  his  proper 
burial,  and  also  contained  a  statement  that  said  deed  to  Be- 
linski was  repudiated  and  declared  null  and  void.  The  bill 
further  averred  that  Pochocki  knew  that  the  premises  had 
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been  deeded  to  appellee  and  had  accepted  Belinski's  services 
in  carrying  out  the  terms  of  the  deed.  The  bill  prayed  that 
the  deed  from  Pochocki  to  Sobeziak  be  set  aside  as  a  cloud 
upon  the  title  of  appellee,  and  for  such  other  and  further 
relief  as  equity  might  require. 

Counsel  for  appellant  argues  that  the  instrument  from 
Pochocki  to  Belinski  passed  no  present  interest,  and  that 
while  it  was  in  the  form  of  a  deed  it  possessed  all  the  inci- 
dents of  a  will ;  that  the  words  "owners"  and  "property" 
used  in  the  deed  clearly  showed  that  Pochocki  intended  to 
retain  the  ownership  during  his  life.  Counsel  cites,  to  sus- 
tain his  contention,  only  Devlin  on  Real  Estate.  That  au- 
thor supports  the  doctrine  of  the  text  only  by  authorities 
from  other  jurisdictions  than  Illinois.  Under  the  decisions 
of  this  State  a  conveyance  may  be  made  not  to  take  effect 
until  the  death  of  the  grantor  and  will  not  be  held  to  be 
in  the  nature  of  a  testamentary  devise.  (Shackelton  v. 
Sebree,  86  111.  6i6;  Harshbargcr  v.  Carroll,  163  id.  636.) 
Where  a  deed  has  been  actually  delivered  to  a  grantee  in 
the  lifetime  of  the  grantor,  even  though  it  contains  a  pro- 
vision that  it  is  not  to  take  effect  until  the  grantor's  death, 
it  will  be  sustained  as  a  present  grant  of  a  future  interest. 
{Hathaway  v.  Cook,  258  111.  92.)  The  delivery  of  a  deed 
in  the  grantor's  lifetime  changes  the  effect  of  an  instrument 
which  might,  but  for  the  delivery,  be  of  a  testamentary 
character.  {Potter  v.  Barrittger,  236  111.  224.)  Under  the 
allegations  of  this  bill,  which  appellant  by  his  demurrer  con- 
ceded to  be  true,  the  deed  was  rightly  delivered  and  re- 
corded, and  therefore  the  conclusion  must  be  reached  that 
the  grantor  intended  a  present  grant  of  a  future  interest. 
To  hold  otherwise  would  be  equivalent  to  holding  that  the 
grantor  intended  that  his  act  of  executing  and  delivering 
the  deed  was  a  nullity.  Such  a  conclusion  the  law  does 
not  favor  and  will  not  permit  if  it  can  be  avoided  with- 
out doing  violence  to  established  rules  of  law.  {Bowler  v. 
Bowler,  176  111.  541.)     It  is  true  that  the  deed  from  Po- 
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chocki  to  Belinski,  throughout,  shows  a  lack  of  careful 
wording,  and  the  use  of  the  words  "owners"  and  "prop- 
erty" might  not  be  considered  apt  words  in  view  of  the 
other  terms  in  the  deed,  but,  taking  the  whole  instrument 
together,  the  intention  is  clearly  shown  that  the  grantor  in- 
tended to  reserve  a  life  interest  to  himself  and  convey  the 
remainder  to  the  grantee.  Very  frequently  words  are  not 
used  in  their  technical  and  literal  sense,  and  where  other 
parts  of  the  instrument  indicate  a  different  intention,  such 
intention  may  be  gathered  from  the  whole  instrument  and 
the  surrounding  circumstances.  (Phillips  v.  Gannon,  246 
111.  98 ;  Bowler  v.  Bowler,  supra, )  This  deed  having  been 
executed,  delivered  and  recorded,  it  was  beyond  the  grant- 
or's power  and  he  had  no  control  over  it,  and  certainly 
could  not  destroy  its  effect  by  simply  making  another  deed. 
Potter  V.  Barringer,  supra. 

Counsel  for  appellant  further  contends  that  the  bill  does 
not  state  that  the  complainant  was  in  possession  of  the  land 
or  that  the  same  was  vacant  and  unoccupied,  and  that  there- 
fore a  court  of  equity  was  without  jurisdiction.  (McCon- 
nell  V.  Pierce,  210  111.  627;  Glos  v.  Kemp,  192  id.  72.) 
Where  a  bill  alleges  that  a  deed  was  secured  illegally  or  by 
fraud  it  is  not  necessary  for  the  complainant  to  allege  and 
prove  possession.  This  bill,  in  effect,  charges  that  the  deed 
from  Pochocki  to  appellant  was  obtained  through  fraud,  the 
record  showing  that  it  was  signed  and  executed  only  two 
days  before  the  grantor's  death  and  while  he  was  very  sick. 
Equity,  having  jurisdiction  on  the  ground  of  fraud,  will  re- 
tain it  and  do  justice  between  the  parties,  even  to  remov- 
ing a  cloud  on  the  title.  Ward  v.  Clendenning,  245  111. 
206;  Mitchell  V.  Shortt,  113  id.  251 ;  Booth  v.  Wiley,  102 
id.  84;  Redmond  v.  Packenham,  66  id.  434;  Kennedy  v. 
Northup,  15  id.  148. 

The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 
270  -  40 
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J.  B.  Fergus  et  al.  Appellees,  vs,  Andrew  Russei*  et  al. 

Appellants. 

Opinion  filed  December  22,  1915, 

1.  Constitution Ai.  i,aw — constitution  limits  the  amount  which 
members  of  the  legislature  may  receive  in  addition  to  salary.  Sec- 
tion 21  of  article  4  of  the  constitution  expressly  prohibits  members 
of  the  legislature  from  receiving,  in  addition  to  the  salary  fixed  by 
law,  any  "other  allowance  or  emolument,  directly  or  indirectly,  for 
any  purpose  whatever,  except  the  sum  of  $50  per  session  to  each 
member,  which  shall  be  in  full  for  postage,  stationery,  newspapers 
and  all  other  incidental  expenses  and  perquisites." 

2.  Same — act  of  1915,  for  payment  of  mileage  to  members  of 
the  legislature,  is  invalid.  The  act  of  191 5,  appropriating  money  in 
accordance  with  House  Joint  Resolution  No.  29,  allowing  to  each 
member  of  the  legislature  actual  mileage  for  twenty-one  round 
trips  from  his  home  to  the  State  capital  at  the  rate  of  two  cents 
a  mile,  is  in  violation  of  the  provisions  of  section  21  of  article  4 
of  the  constitution  expressly  limiting  the  allowance  to  members  for 
incidental  expenses  and  prohibiting  members  from  increasing  their 
compensation  during  their  terms  of  office. 

Appeai.  from  the  Circuit  Court  of  Sangamon  county ; 
the  Hon.  James  A.  Creighton,  Judge,  presiding. 

P.  J.  LucEY,  Attorney  General,  (Lester  H.  Strawn, 
A.  R.  Roy,  Hiram  T.  Giwert,  and  Logan  Hay,  of  coun- 
sel,) for  appellants. 

Fayeite  S.  Munro,  and  Shelby  M.  Singleton,  (  Jno. 
A.  Watson,  and  Stevens  &  Herndon,  of  counsel,)  for 
appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court : 

The  appellee  Fergus,  a  tax-payer  and  resident  of  Cook 
coimty,  filed  his  bill  for  injunction  in  the  circuit  court  of 
Sangamon  county  against  appellants,  James  J.  Brady,  Au- 
ditor of  Public  Accounts,  and  Andrew  Russel,  State  Treas- 
urer, to  restrain  the  Auditor  from  issuing  and  the  Treasurer 
from  paying  certain  warrants  for  mileage  for  members  of 
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the  house  of  representatives  and  senate  of  the  Forty-ninth 
General  Assembly.  Later  the  bill  was  amended  and  Fred- 
erick W.  Barlingham  was  joined  as  co-complainant.  The 
original  bill  charged  that  a  large  number  of  the  warrants 
had  been  issued  and  paid,  and  prayed  that  the  Auditor  and 
Treasurer  be  decreed  to  make  restitution  of  the  amounts  so 
paid  and  for  an  accounting,  and  that  the  Auditor  and  Treas- 
urer be  perpetually  enjoined  from,  respectively,  issuing  and 
paying  any  remaining  warrants.  By  the  amended  bill  it  is 
only  sought  to  restrain  the  issue  and  payment  of  the  war- 
rants remaining  in  the  hands  of  the  Auditor.  The  warrants 
in  question  were  drawn  pursuant  to  an  act  known  as  House 
Bill  882,  passed  by  the.  General  Assembly  and  approved  by 
the  Governor,  appropriating  the  sum  of  $26,270.18  to  pay 
the  incidental  expenses  of  the  Forty-ninth  General  Assembly 
in  accordance  with  House  Joint  Resolution  No.  20,  which 
is  as  follows : 

"Be  it  resolved  by  the  house  of  representatives,  the  senate  con- 
curring, That  there  is  allowed  out  of  the  contingent  expense  funds 
to  the  senate  and  house  to  each  member  of  the  house  and  senate 
the  actual  railroad  mileage  of  each  member  for  twenty-one  round 
trips  from  the  capital  of  the  State  to  and  from  their  respective 
homes  at  the  rate  of  two  cents  per  mile,  the  same  to  be  computed 
at  the  same  mileage  as  now  computed  by  the  State  Auditor,  and 
the  same  to  be  approved  by  the  speaker  of  the  house  and  the  presi- 
dent of  the  senate,  and  to  be  allowed  for  proper  and  necessary 
committee  and  legislative  expenses  of  the  respective  members." 

It  is  charged,  among  other  things,  that  the  attempted 
appropriation  by  House  Bill  882  and  House  Joint  Resolu- 
tion No.  20  is  unconstitutional,  illegal  and  void,  and  is 
in  violation  of  section  21  of  article  4  of  the  constitution, 
which  is  as  follows :  "The  members  of  the  General  Assem- 
bly shall  receive  for  their  services  the  sum  of  five  dollars 
per  day,  during  the  first  session  held  under  this  constitution, 
and  ten  cents  for  each  mile  necessarily  traveled  in  going  to 
and  returning  from  the  seat  of  government,  to  be  computed 
by  the  Auditor  of  Public  Accounts;  and  thereafter  such 
compensation  as  shall  be  prescribed  by  law,  and  no  other 
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allowance  or  emolument,  directly  or  indirectly,  for  any  pur- 
pose whatever,  except  the  sum  of  $50  per  session  to  each 
member,  which  shall  be  in  full  for  postage,  stationery,  news- 
papers and  all  other  incidental  expenses  and  perquisites; 
but  no  change  shall  be  made  in  the  compensation  of  mem- 
bers of  the  General  Assembly  during  the  term  for  which 
they  may  have  been  elected.  The  pay  and  mileage  allowed 
to  each  member  of  the  General  Assembly  shall  be  certified 
by  the  speaker  of  their  respective  houses,  and  entered  on 
the  journals  and  published  at  the  close  of  each  session." 
The  defendants  to  the  bill  answered,  denying  the  right  of 
the  complainants,  as  tax-payers,  to  maintain  the  suit,  deny- 
ing that  they  had  any  special,  material  or  substantial  inter- 
est in  the  subject  matter  thereof,  and  denying  that  the  court 
had  jurisdiction  to  award  the  writ  of  injunction  to  control 
the  defendants,  as  officers  of  the  State,  in  the  exercise  of 
their  executive  duties,  the  performance  of  which  requires 
the  exercise  of  executive  discretion.  All  of  the  facts  al- 
leged in  the  bill  as  to  the  passage  of  House  Bill  882,  House 
Resolution  No.  20  and  the  drawing  of  warrants  by  the 
Auditor  and  payment  by  the  Treasurer  were  admitted,  and 
the  cause  was  by  agreement  heard  upon  the  amended  bill 
and  answer,  and  a  stipulation  that  if  deemed  necessary  by 
the  court  the  journals  of  the  house  and  senate  of  the  Forty- 
ninth  General  Assembly  might  be  consulted  or  referred  to 
or  such  parts  of  the  same  used  in  evidence  as  would  seem 
necessary  and  material.  Upon  the  hearing  the  court  entered 
a  decree  holding  that  the  complainants  had  a  right  to  main- 
tain the  bill  as  tax-payers,  that  the  act  making  the  appro- 
priation was  unconstitutional  and  void,  and  that  the  de- 
fendant Brady,  as  State  Auditor,  be  perpetually  enjoined 
from  thereafter  drawing  and  issuing  any  of  the  warrants 
in  question,  and  the  defendant  Russel,  as  State  Treasurer, 
be  perpetually  enjoined  thereafter  from  paying  the  same. 
The  defendants  to  the  bill  have  appealed  to  this  court,  and 
by  proper  assignments  of  error  have  raised  the  question  of 
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the  right  of  the  complainants  in  the  bill,  as  tax-payers,  to 
maintain  this  suit  and  the  validity  of  the  appropriation  in 
question. 

The  first  point  was  raised  and  has  been  decided  con- 
trary to  the  contention  of  appellants  in  the  case  of  Fergus 
V.  Russel,  {ante,  p.  304,)  which  was  a  similar  suit,  involv- 
ing other  appropriations.  The  only  rights  involved  in  this 
case  are  those  of  the  complainants  in  the  bill  as  tax-payers 
and  thejight  of  the  members  of  the  General  Assembly  to 
receive  the  amount  appropriated  as  mileage,  and  there  is 
not  the  same  objection  to  the  suit  as  interfering  with  the 
business  of  the  State  government  as  in  Fergus  v.  Russel, 
supra,  but  as  that  question  was  decided  in  that  suit  it  need 
not  be  further  considered  here. 

As  to  the  validity  of  the  appropriation  in  question,  sec- 
tion 21  of  article  4  of  the  constitution  fixed  the  salary  or 
pay  of  members  of  the  General  Assembly  during  the  first 
session  to  be  held  after  the  adoption  of  the  constitution 
at  five  dollars  per  day  and  mileage,  and  provided  that  the 
members  should  receive  thereafter  "such  compensation  as 
shall  be  prescribed  by  law,  and  no  other  allowance  or  emol- 
ument, directly  or  indirectly,  for  any  purpose  whatever,  ex- 
cept the  sum  of  $50  per  session  to  each  member,  which  shall 
be  in  full  for  postage,  stationery,  newspapers  and  all  other 
incidental  expenses  and  perquisites."  At  the  first  session 
of  the  General  Assembly  after  the  adoption  of  the  consti- 
tution the  pay  of  members  was  fixed  the  same  as  provided 
by  section  21  of  article  4  above  set  out.  It  has  been  changed 
at  different  times  since.  The  compensation  of  these  officers 
prior  to  the  session  of  the  Forty-ninth  General  Assembly 
was  fixed  by  section  i  of  the  act  entitled  "An  act  to  pro- 
vide for  and  fix  the  compensation  of  the  members  of  the 
General  Assembly  of  the  State  of  Illinois,"  approved  De- 
cember 6,  1907,  as  amended  by  an  act  approved  February 
8,  1909,  reading  as  follows :  "The  members  of  the  General 
Assembly  elected  in  the  year  1908  and  hereafter  elected 
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shall  receive  for  the  period  for  which  members  of  the  house 
of  representatives  of  the  General  Assembly  are  elected,  the 
sum  of  two  thousand  dollars  ($2000)  payable  during  the 
first  regular  session  of  the  General  Assembly  held  after 
the  general  election  for  members  of  the  house  of  repre- 
sentatives and  ten  cents  per  mile  for  each  mile  necessarily 
traveled  in  going  to  and  returning  from  the  seat  of  gov- 
ernment at  each  session,  to  be  computed  by  the  Auditor  of 
Public  Accounts,  and  also  fifty  dollars  ($50)  per  session  for 
each  member,  which  shall  be  in  full  for  stationery,  news- 
papers, postage  and  all  other  incidental  expenses."  (Kurd's 
Stat.  191 3,  chap.  63,  par.  15.)  This  law  fixed  the  com- 
pensation for  members  of  the  Forty-ninth  General  Assem- 
bly. It  is  also  alleged  in  the  bill  that  the  members  of 
the  Forty-ninth  General  Assembly  had  received  and  cashed 
warrants  for  ten  cents  a  mile  travel  expenses  incurred  in 
going  to  and  returning  from  the  seat  of  government,  but 
the  propriety  of  the  appropriation  for  these  warrants  is  not 
in  any  manner  questioned. 

It  is  insisted  by  appellants  that  by  House  Joint  Resolu- 
tion No.  20  the  appropriation  in  question  was  from  the 
contingent  expense  funds  of  the  senate  and  house  and  was 
"allowed  for  proper  and  necessary  committee  and  legislative 
expenses  of  the  respective  members.'*  We  cannot  so  con- 
strue the  meaning  of  this  resolution.  We  do  not  deem  it 
necessary  to  consider  the  question  raised  by  appellees  as  to 
whether  House  Joint  Resolution  No.  20  was  a  valid  enact- 
ment in  connection  with  House  Bill  882,  being  merely  a 
resolution  and  not  having  been  passed  in  the  manner  pre- 
scribed by  the  constitution  for  acts  of  the  General  Assem- 
bly, or  the  contention  that  the  members  violated  their  oaths 
in  passing  the  resolution  and  appropriation.  The  plain  and 
unequivocal  purpose  of  the  resolution  is  to  allow  each  mem- 
ber of  the  house  and  senate  that  passed  the  resolution  a  sum 
of  money  equal  to  the  actual  railroad  fare  for  twenty-one 
round  trips  from  the  capital  of  the  State  to  and  from  their 
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respective  homes,  computed  at  two  cents  a  mile  for  each 
mile  so  traveled.  It  is  also  true  that  there  may  have  been 
proper  and  necessary  committee  expenses  for  which  appro- 
priations could  have  been  properly  made,  but  the  words  at 
the  end  of  the  resolution,  "and  to  be  allowed  for  proper 
and  necessary  committee  and  legislative  expenses  of  the  re- 
spective members,"  add  nothing  to  the  meaning  and  effect 
of  the  resolution.  If  the  appropriation  was  for  mileage  for 
round  trips  of  the  members  from  their  respective  homes  to 
the  capital  it  could  not  be  for  committee  expenses  and  could 
not  be  for  necessary  legislative  expenses  or  any  other  pur- 
pose except  travel  to  and  from  their  respective  homes.  By 
section  21  of  article  4  of  the  constitution  members  of  the 
General  Assembly  are  prohibited  from  receiving,  in  addi- 
tion to  such  salary  as  may  be  fixed  by  law,  "any  other  allow- 
ance or  emolument,  directly  or  indirectly,  for  any  purpose 
whatever,  except  the  sum  of  $50  per  session  to  each  mem- 
ber, which  shall  be  in  full  for  postage,  stationery,  news- 
papers and  all  other  incidental  expenses  and  perquisites." 
The  salary  to  which  the  members  were  entitled  had  been 
fixed  by  law,  and  the  language  of  the  constitution  in  plain 
and  unmistakable  terms  prohibits  any  allowance  for  any 
purpose  whatever  except  the  sum  of  $50,  which  is  to  be  in 
full  for  all  incidental  expenses.  The  language  of  the  pro- 
vision is  plain  and  the  meaning  clear  and  it  admits  of  but 
one  construction.  The  appropriation  was  contrary  to  the 
above  constitutional  provision  and  was  invalid. 

It  is  further  provided  in  section  21  of  article  4,  "no 
change  shall  be  made  in  the  compensation  of  tnembers  of 
the  General  Assembly  during  the  term  for  which  they  may 
have  been  elected."  If  the  appropriation  in  question  had 
not  been  made  the  members  of  the  General  Assembly  would 
necessarily  have  been  obliged  to  pay  their  railroad  fares 
from  their  salaries  or  private  means.  The  appropriation  in 
question  was,  in  effect,  to  change  and  increase  the  compen- 
sation of  the  members  who  voted  such  appropriation.    The 
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reasons  moving  the  members  of  the  constitutional  conven- 
tion in  adopting  this  provision  and  the  one  limiting  all  allow- 
ances and  perquisites  to  $50,  as  above  set  out,  appear  from 
the  debates  and  committee  reports  of  that  body,  briefly,  be- 
cause it  was  charged  that  members  of  former  General  As- 
semblies had  increased  the  pay  allowed  under  the  constitu- 
tion of  1848  (two  dollars  a  day  for  th^  first  forty-two  days' 
attendance  and  one  dollar  a  day  thereafter,  and  ten  cents 
for  each  necessary  mile  traveled  in  going  to  and  returning 
from  the  seat  of  government,  and  no  more,)  by  appropri- 
ating what  was  considered  a  large  sum  for  various  incidental 
expenses,  such  as  newspapers,  postage,  etc.,  and  the  intent 
was  to  prevent  any  increase  in  compensation  by  making 
appropriations  under  the  guise  of  allowances.  In  Foreman 
V.  People,  209  111.  567,  it  is  said  (p.  572)  :  "When  we  ex- 
amine the  various  provisions  of  the  constitution  with  refer- 
ence to  a  change  of  salary  during  a  term  of  office  we  find 
that  no  particular  set  of  words  is  used  to  express  the  limita- 
tion on  the  power  of  the  legislature,  but  that  there  is  a  well 
defined  rule  running  through  the  whole  instrument  that  the 
salary  attached  to  any  public  office  having  a  fixed  term  shall 
not  be  increased  or  diminished  during  that  term.  With 
reference  to  the  legislature,  section  21  of  article  4  provides 
that  'no  change  shall  be  made  in  the  compensation  of  mem- 
bers of  the  General  Assembly  during  the  term  for  which 
they  may  have  been  elected.'  *'  Section  10  of  article  10  of 
the  constitution  prescribes  how  the  compensation  of  county 
officers  shall  be  fixed,  and  provides  "that  the  compensation 
of  no  officer  shall  be  increased  or  diminished  during  his  term 
of  office."  We  have  held  that  this  provision  of  the  con- 
stitution absolutely  prohibits  increasing  the  pay  of  coimty 
officers  even  when  additional  duties  are  imposed  by  law. 
{Kilgore  v.  People,  76  111.  548;  Broadwell  v.  People,  id. 
554;  Daggett  v.  Ford  County ^  99  id.  334;  Foote  v.  Lake 
County,  206  id.  185.)  There  is  no  difference  between  the 
provisions  of  section  21  of  article  4  as  to  increase  of  sal- 
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aries  of  members  of  the  General  Assembly,  and  the  pro- 
visions of  section  lo  of  article  lo  as  to  increasing  the  com- 
pensation of  county  officers.  The  provisions  are  identical 
as  to  the  respective  officers  named. 

We  are  constrained  to  hold  that  the  appropriation  in 
question  was  unconstitutional  and  invalid,  and  the  decree 
of  the  circuit  court  so  holding  will  be  affirmed. 

Decree  affirmed. 


Tut  People  ex  rei  P.  L.  Dorris,  County  Collector,  Ap- 
pellee, vs.  The  Cleveland,  Cincinnati,  Chicago  and 
St.  Louis  Railway  Company,  Appellant. 

Opinion  Hied  December  22,  1915, 

Taxes — county  hoard  cannot  levy  taxes  by  percentages.  Ex- 
cept as  to  the  tax  for  a  mothers*  pension  fund,  which  the  statute 
commands  the  county  board  to  levy  at  the  rate  of  three  cents  on 
each  $100  of  taxable  property,  the  county  board,  in  levying  taxes 
for  county  purposes,  must  specify  separately  in  the  certificate  the 
amount  levied  for  each  purpose,  and  it  is  not  sufficient  merely  to 
specify  the  rate  per  cent. 

Appeal  from  the  County  Court  of  Saline  county ;  the 
Hon.  C.  D.  Stilwell,  Judge,  presiding. 

P.  J.  KoLB,  and  W.  F.  Scott,  (L.  J.  Hackney,  and 
Frank  L.  Littleton,  of  counsel,)  for  appellant. 

Sam  Thompson,  State's  Attorney,  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

The  county  board  of  Saline  county  adopted  a  resolution 
levying  a  county  tax  of  seventy-five  cents  on  each  $100  as- 
sessed valuation  of  taxable  property,  to  be  appropriated  as 
follows :  Thirty-five  per  cent  for  court  costs  and  expenses ; 
twenty  per  cent   for  keeping  and  maintaining  the  poor; 
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twenty  per  cent  for  salaries  of  county  officers ;  five  per  cent 
for  books  and  stationery;  three  per  cent  for  fuel;  two 
per  cent  for  janitor's  services;  five  per  cent  for  feeding 
and  caring  for  prisoners;  five  per  cent  to  pay  special  as- 
sessments; five  per  cent  for  repairing  and  building  pur- 
poses; and  adopted  a  further  resolution  levying  three  per 
cent  on  each  $ioo  of  taxable  property  for  a  mothers'  pen- 
sion fund.  The  appellant,  the  Cleveland,  Cincinnati,  Chi- 
cago and  St.  Louis  Railway  Company,  did  not  pay  the 
county  tax  assessed  against  its  property,  tod  on  application 
of  the  county  collector  for  judgment  objected  to  the  tax 
on  the  ground  that  the  levy  exceeded  the  constitutional 
limit  and  the  county  board  did  not  appropriate  specific 
amounts  for  the  various  county  purposes.  The  court  sus- 
tained the  objection  that  the  levy  exceeded  the  constitutional 
limit  and  refused  judgment  for  $126.92  and  rendered  judg- 
ment for  the  remainder. 

The  statute  required  the  county  board,  at  its  Septem- 
ber session,  to  determine  the  amount  of  all  county  taxes 
for  all  purposes,  and  when  for  several  purposes  to  state  the 
amount  for  each  purpose  separately.  A  similar  provision 
concerning  the  levy  of  taxes  for  school  purposes  was  dis- 
regarded in  the  case  of  Chicago  and  Alton  Railroad  Co,  v. 
People f  155  111.  276,  and  the  court  said  it  was  clear  that  the 
statute  contemplated  a  certificate  stating  the  amount  re- 
quired, but,  while  no  reasonable  excuse  could  be  discovered 
for  a  departure  from  the  plain  requirements  of  the  law, 
the  court  was  not  prepared  to  hold  the  action  of  the  di- 
rectors in  levying  a  rate  rather  than  specifying  the  amount, 
to  be  absolutely  void.  A  school  tax  levied  by  a  rate  per 
cent  was  afterward  in  question  in  the  case  of  Chicago  afid 
Alton  Railroad  Co.  v.  People,  205  111.  625,  and  it  was  said 
that  the  court  was  not  inclined  to  depart  from  the  rule  an- 
nounced in  the  former  case.  In  People  v.  Cincinnati,  In- 
dianapolis and  Western  Raikvay  Co.  213  111.  503,  the  county 
board  fixed  a  total  rate  of  seventy-five  cents  on  each  $100 
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valuation  of  property  but  did  not  comply  with  the  require- 
ment that  when  the  taxes  are  for  several  purposes  the 
amount  for  each  purpose  must  be  stated  separately.  The 
court  said  that  the  plain  reading  of  the  statute  required  the 
county  board  to  fix  the  aggregate  amount  required,  but  the 
objection  that  such  aggregate  amount  was  not  so  fixed, 
standing  alone,  would  not  defeat  the  tax,  but  the  failure  to 
state  separately  the  amounts  required  for  the  separate  pur- 
poses was  fatal.  Of  course,  if  the  amounts'  for  the  several 
purposes  had  been  stated  the  aggregate  amount  of  all  would 
be  readily  ascertained,  regardless  of  the  manner  in  which 
it  was  levied.  In  People  v.  Chicago  and  Alton  Railroad  Co. 
248  111.  87,  the  former  decisions  were  referred  to,  and  it 
was  stated  that  the  commissioners  of  highways  in  levying 
a  tax  were  not  authorized  to  certify  to  a  rate  per  cent  and 
the  clerk  was  to  ascertain  the  rate  within  the  statutory  limit, 
but  the  previous  decisions  were  followed.  Afterward,  in 
the  case  of  People  v.  Chicago,  Indiana  and  Southern  Rail- 
road Co.  265  III.  622,  a  certificate  of  commissioners  of  high- 
ways required  a  levy  of  ten  cents  on  each  $100  valuation 
of  taxable  property,  and  the  right  and  interest  of  the  tax- 
payer in  such  a  case  were  considered  from  a  standpoint  not 
before  presented  to  or  passed  upon  by  the  court.  The  tax 
was  held  void,  and  the  court  said  that  a  tax-payer  has  a 
right  to  know  from  the  certificate  the  amount  levied  as  a 
tax,  so  that  he  need  not  go  to  the  tax  records  to  find  the 
total  value  of  the  property  and  make  computations  to  find 
what  a  specified  rate  would  amount  to.  A  rate  per  cent  of 
the  taxable  property  of  a  county  means  nothing  definite  to 
the  tax-payer,  who  can  only  determine  the  amount  when 
the  board  of  review  and  State  Board  of  Equalization  have 
completed  their  work,  and  then  only  by  a  compilation  of 
amounts  and  a  computation  to  ascertain  the  amount  of 
money  devoted  to  a  particular  purpose.  There  cannot  be 
one  rule  of  law  for  commissioners  of  highways  and  another 
for  county  boards,  and  the  question  of  the  legality  of  a  tax 
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levy  by  percentages  was  finally  settled  in  that  case.  The 
statute  commands  the  county  board  to  levy  a  tax  of  three 
cents  on  each  $ioo  of  taxable  property  for  a  mothers'  pen- 
sion fund,  which  takes  that  tax  out  of  the  statutory  re- 
quirement that  the  amounts  for  separate  purposes  must  be 
separately  stated.  For  other  county  purposes  the  statute  is 
mandatory  that  the  amounts  shall  be  stated. 

The  judgment  is  reversed  and  the  cause  is  remanded, 
with  directions  to  sustain  the  objection  to  the  county  tax, 
except  as  to  the  tax  for  the  mothers'  pension  fund,  which 
was  legally  levied. 

Reversed  and  remanded,  with  directions. 


The  People  ex  rel.  Charles  E.  Robinson,  County  Collector, 
Appellee,  vs.  The  New  York  Central  Railroad  Com- 
pany, Appellant. 

•  Opinion  filed  December  22,  1915. 

1.  Taxes — record  of  meeting  of  highway  commissioners  may  he 
amended  to  show  the  facts.  The  record  of  the  meeting  of  highway 
commissioners  for  the  purpose  of  fixing  the  rate  of  taxes  for  road 
and  bridge  purposes  may,  upon  sufficient  proof,  be  amended  to  show 
the  facts. 

2.  Same — it  is  not  necessary  that  time  of  meeting  he  named  hy 
president  and  a  record  of  it  made.  The  Roads  and  Bridges  act  of 
191 3  does  not  require  that  the  time  of  the  meeting  of  the  highway 
commissioners  to  fix  the  road  and  bridge  tax  rate  shall  be  desig- 
nated by  the  president  at  a  previous  meeting  of  the  board  and  a 
record  of  it  made. 

3.  Same — what  need  not  he  stated  in  certificate  of  levy.  The 
certificate  of  the  amount  required  for  road  and  bridge  purposes 
need  not  state  why  it  is  necessary  to  levy  the  particular  amount 
specified  nor  specify  the  particular  purpose  of  the  levy,  except  that 
it  is  for  road  and  bridge  purposes. 

4.  Same — certificate  of  levy  may  be  amended  to  show  year  for 
which  tax  is  levied.  The  certificate  of  the  amount  required  for 
road  and  bridge  taxes  m.ay  be  amended,  on  application  for  judg- 
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ment  and  order  of  sale,  so  as  to  show  the  year  for  which  the  tax 
is  levied. 

5.  Same — road  tax  extended  at  a  higher  rate  than  that  fixed  is 
illegal  as  to  excess.  Road  and  bridge  taxes  extended  against  the 
property  of  an  objector  at  a  higher  rate  than  was  fixed  at  the  meet- 
ing of  the  highway  commissioners  is  illegal  as  to  the  excess. 

CooKE,  J.,  dissenting. 

Appeal  from  the  County  Court  of  Kankakee  county; 
the  Hon.  J.  H.  Merrill,  Judge,  presiding. 

W.  R.  Hunter,  for  appellant. 

Wayne  H.  Dyer,  State's  Attorney,  for  appellee. 

Mr.  CniEii'  Justice  Farmer  delivered  the  opinion  of 
the  court : 

This  is  an  appeal  from  a  judgment  of  the  county  court 
of  Kankakee  county  against  the  property  of  appellant  for 
delinquent  road  and  bridge  taxes  in  the  town  of  Kankakee. 

It  is  first  objected  that  no  meeting  of  the  commissioners 
of  highways  was  legally  held  between  the  first  Tuesdays  in 
August  and  September,  and  that  at  the  meeting  held  Au- 
gust 25  the  commissioners  did  not  fix  the  tax  rate,  but 
levied,  or  attempted  to  levy,  a  tax.  The  commissioners  of 
highways  held  a  meeting  at  a  time  designated  by  the  presi- 
dent of  the  board,  August  25,  19 14,  at  which  meeting  they 
determined  upon  a  tax  rate  of  thirty  cents  on  each  $100  for 
road  and  bridge  purposes.  The  record  of  the  meeting  kept 
by  the  clerk  recited  that  it  was  a  special  meeting  called  for 
the  purpose  of  a  tax  levy  but  did  not  state  the  year  for 
which  the  tax  was  to  be*  levied.  After  hearing  parol  proof 
the  court  permitted  this  record  to  be  amended  so  as  to  show 
that  the  meeting  was  called  by  the  president  of  the  board 
for  the  purpose  of  fixing  the  rate  for  road  and  bridge  tax 
for  the  year  1914.  Appellant  objected  to  the  action  of  the 
court  in  hearing  the  testimony  and  permitting  the  amend- 
ment of  the  record.     There  was  no  error  in  the  ruling  of 
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the  court  in  this  respect.  Such  records  may  be  amended, 
upon  sufficient  proof,  to  correspond  with  the  facts.  In- 
diandf  Decatur  and  Western  Raihvay  Co.  v.  People,  201 
III.  351 ;  Chicago  and  Northwestern  Raihvay  Co,  v.  People, 
184  id.  240. 

It  is  also  contended  by  appellant  that  to  have  made  the 
meeting  of  August  25  a  legal  meeting  it  was  necessary  that 
at  some  previous  meeting  of  the  board  the  president  should 
have  designated  the  time  for  holding  the  meeting  to  fix  the 
tax  rate,  and  a  record  of  such  action  should  have  been  pre- 
served. The  requirement  of  the  statute  is  that  a  regular 
semi-annual  meeting  between  the  first  Tuesdays  in  August 
and  September,  at  a  time  to  be  named  by  the  president, 
shall  be  held  for  the  purpose  of  determining  the  tax  rate. 
It  was  not  required  that  the  time  of  this  meeting  should 
be  designated  by  the  president  at  a  meeting  of  the  board 
and  a  record  of  it  made.  As  amended,  the  record  of  the 
meeting  of  August  25  was  in  substantial  compliance  with 
the  statute.  It  is  true  it  originally  stated  the  meeting  was 
held  for  the  purpose  of  a  tax  levy.  This  was  merely  an 
erroneous  use  of  words  by  the  clerk,  as  the  commissioners 
could  only  fix  the  rate,  and  that  is  the  effect  of  their  action. 

It  is  further  objected  that  the  certificate  made  Septem- 
ber I  of  the  amount  required  to  be  levied  for  road  and 
bridge  purposes,  and  filed  with  the  board  of  supervisors, 
does  not  state  that  the  amount  certified  was  necessary  nor 
state  sufficient  facts  to  give  the  county  board  jurisdiction. 
It  was  not  required  that  they  should  state  why  it  was  nec- 
essary to  levy  the  amount  certified  nor  the  particular  pur- 
poses of  the  levy,  except  that  it  was  for  road  and  bridge 
purposes.  The  certificate  was  dated  September  i,  19 14,  but 
did  not  state  the  year  for  which  the  tax  was  to  be  levied. 
The  court  permitted  it  to  be  amended  by  inserting  "for  the 
year  19 14."    There  was  no  error  in  this  action  of  the  court. 

The  tax  rate  fixed  by  the  commissioners  at  their  meet- 
ing in  August  was  thirty  cents  on  the  $100  valuation.    The 
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amount  necessary  to  be  raised,  as  certified  at  the  meeting 
held  the  first  Tuesday  in  September,  $15,500,  was  extended 
against  appellant's  property  and  made  the  rate  thirty-four 
cents  on  each  $100.  To  the  extent  that  the  tax  against 
appellant's  property  exceeded  the  rate  of  thirty  cents  on 
the  $100  it  is  invalid,  and  the  court  should  have  sustained 
objections  to  that  amount  and  rendered  judgment  against 
appellant's  property  for  the  amount  that  would  have  been 
produced  by  a  tax  rate  of  thirty  cents  on  the  $100  valuation. 
The  judgment  of  the  county  court  is  reversed  and  the 
cause  remanded,  with  directions  to  render  judgment  in  con- 
formity with  the  views  expressed  in  this  opinion. 

Reversed  and  remanded,  with  directions. 

Mr.  Justice  Cooke,  dissenting  : 

I  can  conceive  of  no  other  purpose  for  the  holding  of 
two  meetings,  as  provided  by  sections  50  2i"d  56  of  the 
Road  and  Bridge  act,  than  that  the  people  should  be  ap- 
prised of  the  intention  of  the  commissioners  of  highways 
in  reference  to  the  amount  of  tax  proposed  to  be  levied. 
It  would  avail  the  tax-payer  nothing  if  he  were  simply  to 
be  apprised  of  such  intention  without  any  opportunity  to 
present  his  views  to  the  commissioners  of  highways.  In  my 
opinion  the  intention  of  the  act  is  to  have  the  commission- 
ers fix  such  rate  as  they  deem  to  be  necessary  at  the  first 
meeting,  and  that  any  tax-payer  should  have  the  right  to 
appear  at  the  second  meeting  and  present  any  reason  he 
may  have  for  urging  that  a  higher  or  lower  rate  should  be 
established  than  that  fixed  by  the  commissioners  at  the  first 
meeting.  If  the  commissioners  are  unalterably  committed 
to  the  rate  fixed  at  the  first  meeting,  then  the  provision 
for  the  holding  of  two  meetings  in  reference  to  fixing  the 
amount  of  money  to  be  raised  by  taxation  for  road  and 
bridge  purposes  is  entirely  unnecessary. 
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Fred  a.  Rathje  et  aL  Plaintiffs  in  Error,  vs.  Elise 
Waterlohn  et  al.  Defendants  in  Error. 

Opinion  filed  December  22,  1915. 

1.  Res  judicata — judgment  in  ejectment  is  conclusive.  Under 
sectiqp  54  of  the  Ejectment  act  a  judgment  in  ejectment  is  con- 
clusive against  the  person  against  whom  it  is  rendered  or  those 
claiming  under  or  through  him. 

2.  Courts — when  court  is  without  jurisdiction  to  enter  order 
restoring  possession.  An  order  purporting  to  restore  possession  of 
land  to  a  defendant  against  whom  a  judgment  in  ejectment  had 
been  entered  more  than  two  years  before  is  made  without  juris- 
diction, where  the  record  does  not  show  that  any  new  trial  was 
granted  or  that  an  appeal  was  prosecuted  from  the  judgment. 

3.  Soucitors'  fees — when  it  is  error  to  tax  solicitor's  fees  as 
costs.  Where  a  cross-bill  filed  in  a  partition  suit  is  not  for  parti- 
tion but  is  in  the  nature  of  a  bill  of  review  and  to  remove  cloud 
from  title,  the  court  is  not  authorized,  when  decreeing  relief  on 
the  cross-bill,  to  tax  the  cross-complainants'  solicitor's  fees  as  costs 
against  the  complainants  in  the  original  bill. 

4.  Fraud — when  sale  to  pay  debts  is  void.  A  sale  to  pay  debts, 
and  the  deeds  based  upon  such  sale,  are  void,  where  the  evidence 
shows  that  a  fraud  was  practiced  upon  the  probate  court,  that  the 
deceased  never  had  any  title  to  the  land,  and.  that  the  heirs  of  the 
real  owner,  though  they  must  have  been  known,  had  no  notice  of 
the  proceeding,  being  made  defendants  in  the  name  of  "Foster" 
whereas  the  records  showed  the  name  to  be  "Forster." 

Writ  of  Error  to  the.  Circuit  Court  of  Cook  county ; 
the  Hon.  Thomas  G.  Windes,  Judge,  presiding. 

SoBOROFF  &  Newman,  (Hyman  Soboroff,  of  coun- 
sel,) for  plaintiffs  in  error. 

Charles  H.  Mitchell,  for  defendants  in  error. 

Mr.  Chief  Justice  Farmer  delivered  the  opinion  of 
the  court: 

The  plaintiffs  in  error,  Fred  A.  Rathje  and  his  wife, 
(hereafter  called  complainants,)  filed  their  bill  in  the  cir- 
cuit court  of  Cook  county,  alleging  they  owned  the  undi- 
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vided  one-twentieth  interest  in  two  lots  in  an  addition  to 
South  Chicago,  particularly  describing  them,  and  that  Elise 
Waterlohn  was  the  owner  of  the  other  undivided  nineteen- 
twentieths  of  the  property.  The  bill  prayed  for  partition 
and  other  relief.  The  heirs  of  Charles  Forster,  Jr.,  were, 
among  others,  made  defendants  to  the  bill.  Charles  For- 
ster, Mary  A.  Forster,  Louisa  M.  Hargrove,  Clara  H.  For- 
ster, George  F.  Forster  and  John  A.  F.  Forster  answered 
the  bill,  denying  that  the  complainants  and  Elise  Waterlohn 
owned  or  had  any  interest  in  the  premises,  and  claimed 
that  they,  the  said  heirs  of  Charles  Forster,  Jr.,  were  the 
sole  owners,  in  fee  simple,  of  the  premises.  Said  heirs  also 
filed  a  cross-bill  in  the  nature  of  a  bill  of  review,  in  which 
it  was  alleged  that  Charles  Forster,  Jr.,  acquired  title  to  the 
land  by  warranty  deed  from  Charles  H.  Nix  and  wife 
March  9,  '1881,  which  deed  was  duly  recorded  March  19, 
1881 ;  that  said  Charles  Forster,  Jr.,  continued  to  own  the 
land  until  his  death,  October  21,  1897,  when  the  cross- 
complainants  inherited  the  same  as  his  heirs. 

It  appears  from  the  pleadings  and  evidence  that  after 
Charles  Forster,  Jr.,  acquired  title  to  the  land  one  Henry 
Schmidt  in  some  manner  acquired  possession  of  the  prem- 
ises, and  Forster  recovered  a  judgment  in  ejectment  against 
him  for  the  possession  of  the  property  in  1889  and  was 
put  in  possession  thereof  by  writ  of  possession  issued  pur- 
suant to  said  judgment.  Subsequently,  Katherina  Schmidt, 
widow  of  Henry  Schmidt,  in  some  manner  acquired  pos- 
session of  the  property,  and  Forster  brought  an  ejectment 
suit  against  her  also  and  obtained  a  judgment  in  1896.  By 
virtue  of  a  writ  of  possession  issued  pursuant  to  said  judg- 
ment Mrs.  Schmidt  was  put  off  the  premises  and  the  pos- 
session delivered  to  Forster.  The  buildings  on  the  premises 
were  old  and  of  little  value  and  were  torn  down  and  re- 
moved by  Forster,  since  which  time  the  premises  have  been 
vacant  and  unoccupied.  In  March,  1903,  Mrs.  Schmidt 
died  intestate  and  letters  of  administration  on  her  estate 
270  -  41 
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were  issued  to  Emil  Coith.  Elise  Waterlohn,  a  sister  of 
Mrs.  Schmidt,  filed  a  claim  against  her  estate  for  ^^7/^ 
which  was  allowed  by  the  administrator,  and  on  December 
^4?  1905?  said  administrator  filed  a  petition  in  the  probate 
court  for  the  sale  of  the  real  estate  of  Katherina  Schmidt 
for  the  payment  of  said  claim.  The  petition  alleged  Kath- 
erina Schmidt  was  seized  in  fee  simple  of  the  premises 
here  sought  to  be  partitioned,  by  descent  from  her  husband, 
Henry  Schmidt,  as  his  sole  heir-at-law;  that  said  Henry 
Schmidt  in  his  lifetime,  and  his  wife  after  his  death,  were 
in  the  actual,  open,  adverse  possession  of  the  premises  since 
the  24th  of  May,  1882, — a  period  of  more  than  twenty 
years, — and  that  Katherina  Schmidt  was  in  the  possession 
thereof  at  the  time  of  her  death,  and  that  during  all  the 
time  said  Henry  and  Katherina  Schmidt  had  been  in  the 
possession  of  the  premises,  they,  or  someone  on  their  be- 
half, had  paid  all  taxes  levied  against  the  property.  Such 
proceedings  were  had  that  the  premises  were  decreed  to  be 
sold  by  the  administrator,  and  at  the  sale  they  were  bought 
by  Elise  Waterlohn,  who  subsequently  conveyed  to  com- 
plainants the  undivided  one-twentieth  thereof,  whereupon 
this  suit  for  partition  was  begun. 

The  cross-bill  alleges  that  the  proceedings  in  the  probate 
court  for  the  sale  of  the  premises  were  had  pursuant  to  a 
conspiracy  between  the  administrator,  Elise  Waterlohn  and 
others  interested,  to  fraudulently  acquire  title  to  the  prop- 
erty; that  the  heirs  of  Charles  Forster,  Jr.,  who  were  the 
owners  thereof,  had  no  notice  of  the  proceedings,  and  that 
a  fraud  was  perpetrated  upon  the  probate  court  to  obtain 
'the  decree;  that  the  proceedings  were  void  and  the  sale 
pursuant  to  the  decree  was  obtained  by  fraud  and  the  deed 
made  by  the  administrator  was  fraudulent  and  void.  The 
cross-bill  prays  that  a  decree  so  declaring  be  entered  and 
that  the  administrator's  deed  be  set  aside  as  null  and  void. 

The  cause  was  referred  to  a  master  in  chancery  to  take 
the  testimony  and  report  his  conclusions.     The  master  re- 


Digitized  by 


Google 


Dec  '15.]  Rathje  v,  Waterlohn.  643 

ported  that  neither  Henry  Schmidt  nor  Katherina  Schmidt 
ever  had  any  right,  title  or  interest  in  or  to  the  premises; 
that  they  were  owned  in  fee  by  the  heirs  of  Charles  Forster, 
Jr.,  as  tenants  in  common,  and  he  recommended  that  a  de- 
cree be  entered  in  accordance  with  the  prayer  9f  the  cross- 
bill, and  that  the  costs  of  the  suit,  including  $500  as  fees 
of  cross-complainants'  solicitor,  be  .taxed  in  their  favor  and 
against  complainants  in  the  original  bill.  Exceptions  to  the 
report  were  overruled  by  the  chancellor  and  a  decree  was 
entered  finding  and  adjudging  that  cross-complainants  were 
the  owners  of  the  premises,  that  they  had  no  notice  of  the 
proceedings  in  the  probate  court,  that  the  decree  in  that 
court  for  the  sale  of  the  property  was  obtained  by  fraud, 
and  said  decree,  and  the  administrator's  deed  issued  pur- 
suant to  the  sale  thereunder,  were  set  aside  as  a  cloud  upon 
cross-complainants'  title.  The  costs  of  the  suit,  including 
$500  solicitor's  fees  for  cross-complainants'  solicitor,  were 
decreed  to  be  taxed  as  costs.  This  writ  of  error  was  sued 
out  by  complainants  to  review  that  decree. 

So  far  as  the  title  and  ownership  of  the  premises  are 
concerned,  and  that  the  proceedings  in  the  probate  court 
were  a  fraud  upon  that  court,  we  think  the  proof  abun- 
dantly sustains  the  decree.  The  proof  shows  that  the  taxes 
on  the  land  had  been  paid  by  or  on  behalf  of  Forster  every 
year  except  four  years  since  Forster  acquired  title,  when 
they  were  paid  by  the  Schmidts,  and  one  year  when  the 
Schmidts  paid  the  taxes  on  one  of  the  two  lots.  The  proof 
abundantly  shows  the  Schmidts  were  never  in  possession 
of  the  premises  twenty  years.  They  were  in  possession  of 
the  premises  for  a  time  after  Forster  became  the  owner  but 
were  put  out  by  a  proceeding  in  ejectment  in  1891.  After 
Henry  Schmidt's  death  his  widow  by  some  means  again 
acquired  possession,  and  by  another  ejectment  suit  she  was 
dispossessed  in  1896.  Forster  then  had  the  old  buildings  on 
the  premises  torn  down  and  removed,  since  which  time  no 
one  has  occupied  the  premises.     The  petition  for  the  sale 
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of  the  real  estate  to  pay  debts  of  Katherina  Schmidt  was 
filed  to  the  January  term,  1906.  Charles  Forster,  Jr.,  had 
died  in  1897.  No  one  by  the  name  of  Forster  was  made 
a  defendant  to  the  petition  in  the  probate  court,  but  Charles 
Foster,  Margaret  Foster,  Mary  A.  Foster,  Clara  H.  Fos- 
ter, George  H.  Foster,  John  A.  F.  Foster  and  Louisa  M. 
Hargrove  were  made  defendants.  It  will  be  seen  the  chris- 
tian names  of  some  of  these  parties  correspond  with  the 
christian  names  of  the  cross-complainants.  An  affidavit  of 
non-residence  of  said  defendants  was  filed  by  the  admin- 
istrator, in  which  it  was  alleged  that  on  due  inquiry  they 
could  not  be  found  and  that  upon  diligent  inquiries  their 
place  of  residence  could  not  be  ascertained.  Publication  no- 
tice was  made  but  was  not  mailed  to  cross-complainants 
and  they  never  had  any  knowledge  of  the  probate  court 
proceedings.  It  seems  very  certain  it  was  not  intended  by 
the  parties  responsible  for  these  proceedings  that  the  For- 
sters  should  have  notice  of  them.  The  tax  books,  for  a 
number  of  years  successively,  showed  the  name  and  resi- 
dence of  Charles  Forster,  Jr.  In  view  of  the  litigation  by 
Charles  Forster,  Jr.,  with  the  Schmidts,  involving  the  title 
to  the  land,  it  is  apparent  his  residence  and  that  of  his 
family  could  have  been  ascertained  if  it  had  been  desired 
to  do  so.  It  seems  quite  apparent  that  th6  death  of  Charles 
Forster,  Jr.,  was  known  to  the  parties  responsible  for  the 
probate  court  proceedings,  for  his  heirs,  by  the  name  of 
Foster,  were  made  parties  defendant,  and  it  is  incredible 
that  the  death  of  Charles  Forster,  Jr.,  and  the  names  of 
his  heirs  should  have  been  known  to  the  administrator  of 
Mrs.  Schmidt's  estate  without  his  having  been  able  to  as- 
certain their  place  of  residence.  Without  further  discus- 
sion it  seems  conclusive  that  the  probate  proceedings  were 
a  fraud  upon  the  court  and  that  the  decree  and  sale  there- 
under were  void.  Furthermore,  the  judgments  in  the  two 
ejectment  suits  were  conclusive  against  the  Schmidts  and 
those  claiming  under  them.     (Hurd's  Stat.  19 13,  chap.  45, 
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sec.  34.)  They  were  known  to  the  parties  responsible  for 
the  probate  proceedings  but  the  probate  court  was  not  in- 
formed of  them. 

It  is  insisted  by  counsel  for  complainants  that  the  first 
judgment  in  ejectment  cannot  be  considered  res  judicata 
between  the  parties  to  it  because  subsequently  an  order 
was  made  by  the  court,  on  the  application  of  Katherina 
Schmidt,  directing  that  she  be  restored  to  the  possession  of 
the  premises.  So  far  as  the  record  shows,  said  purported 
order  was  void  and  of  no  effect.  The  judgment  in  favor 
of  Charles  Forster,  Jr.,  was  rendered  at  the  April  term, 
1889.  A  writ  of  possession  was  issued  June  30,  1891,  by 
virtue  of  which  the  occupants  of  the  premises  were  put 
ofi  and  Charles  Forster,  Jr.,  put  in  possession  July  13, 
189 1.  The  order  purporting  to  restore  Mrs.  Schmidt  to 
thef  possession  was  made  at  the  November  term,  1891.  The 
judgment  had  been  rendered  more  than  two  years  prior  to 
the  entering  of  said  order,  and  the  record  does  not  show 
that  any  new  trial  was  granted  or  that  any  appeal  was 
prosecuted  from  the  judgment.  The  court  was  without  ju- 
risdiction to  enter  the  order  at  the  November  term,  1891. 
People  v.  Petit,  266  111.  628 ;  Mooney  v.  Valentynovicz, 
255  id.  118. 

The  cross-bill  was  not  for  partition  but  was  in  the 
nature  of  a  bill  of  review  and  to  remove  cloud  from  title. 
Complainants  had  no  interest  in  the  property,  and  we  know 
of  no  authority  for  taxing  solicitor's  fees  against  them  and 
in  favor  of  complainants  in  the  cross-bill.  Certainly  it  can 
not  be  done  under  the  Partition  act. 

The  court  erred  in  taxing  $500  solicitor's  fees  against 
complainants  in  the  original  bill  in  favor  of  complainants 
in  the  cross-bill,  and  that  part  of  the  decree  is  reversed. 
In  all  other  respects  it  is  affirmed.  The  costs  in  this  court 
are  to  be  divided  equally  between  plaintiffs  in  error  and 
defendants  in  error. 

Decree  affirmed  in  part  and  reversed  in  part. 
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The  City  of  Lincoln,  Appellee,  vs,  D.  H.  Harts  et  al. 

Appellants. 

Opinion  Hied  December  22,  1915, 

1.  Appeals  and  errors — when  former  appeal  does  not  prevent 
raising  question  on  the  second  appeal.  An  appeal  by  a  city  from 
a  judgment  refusing  confirmation  of  a  special  assessment,  which 
judgment  is  reversed  on  the  appeal  and  the  cause  remanded  gen- 
erally, does  not  prevent  the  property  owners,  on  appeal  from  a  sub- 
sequent judgment  confirming  the  assessment,  from  presenting  the 
question,  properly  raised  by  objections  below,  whether  the  city  had 
power  to  include  interest  on  the  improvement  bonds  in  a  supple- 
mental ordinance  for  the  assessment. 

2.  Same — effect  where  judgment  is  reversed  and  the  cause  re- 
manded generally.  Where  a  judgment  refusing  confirmation  of  a 
special  assessment  is  reversed  and  the  cause  is  remanded  gener- 
ally, the  cause  stands  for  hearing  in  the  county  court  the  same  as 
though  no  appeal  had  been  taken  except  in  regard  to  the  questions 
determined  by  the  appeal. 

3.  Special  assessments — court  may  permit  filing  additional  ob- 
jections on  remandment.  Where  a  judgment  refusing  confirma- 
tion of  a  special  assessment  is  reversed  and  the  cause  is  remanded 
generally,  the  county  court  may,  in  its  discretion,  allow  amendment 
of  the  objections  filed  or  may  permit  the  filing  of  additional  ob- 
jections, and  its  discretion,  unless  it  has  been  abused,  will  not  be 
reviewed  on  appeal.  . 

4.  Same — city  cannot  include  interest  on  improvement  bonds  in 
a  supplemental  ordinance.  A  city,  by  supplemental  ordinance  passed 
under  sections  57  and  58  of  the  Local  Improvement  act,  has  no 
power  to  include  in  the  assessment,  in  addition  to  the  cost  of  the 
improvement,  a  further  sum  for  interest  upon  improvement  bonds 
issued  to  anticipate  the  collection  of  deferred  installments  of  the 
original  assessment. 

Appeal  from  the  County  Court  of  Logan  county;  the 
Hon.  Charles  J.  Gehlbach,  Judge,  presiding. 

Mangas  &  Hill,  and  McCormick  &  Murphy,  for  ap- 
pellants. 

Uri  Kissinger,  City  Attorney,  and  Humphrey  &  An- 
derson, for  appellee. 


Digitized  by 


Google 


Dee.  M5.]  City  of  Lincoln  v.  Harts.  647 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

This  is  the  fourth  presentation  of  the  subject  matter  of 
this  controversy  to,  this  court.  In  1910  the  city  council 
of  the  city  of  Lincoln  passed  an  ordinance  for  the  paving 
of  Kickapoo  street.  The  paving  was  constructed  but  the 
ordinance  was  held  void.  (City  of  Lincoln  v.  Harts,  250 
111.  273.)  The  city  then  passed  a  supplemental  ordinance 
for  a  special  assessment  to  pay  for  the  improvement,  and 
this  ordinance  was  also  held  void  because  it  was  not  au- 
thorized by  sections  57  and  58  of  the  Local  Improvement 
act.  (City  of  Lincoln  v.  Harts,  256  111.  253.)  The  legis- 
lature afterward  amended  those  sections,  and  on  November 
3,  191 3,  the  city  council  passed  another  supplemental  ordi- 
nance to  pay  for  the  pavement.  Upon  application  for  con- 
firmation the  county  court  of  Logan  county,  on  the  ob- 
jection of  property  owners,  held  that  the  amendment  was 
unconstitutional  and  refused  confirmation.  This  judgment 
was  reversed  in  City  of  Lincoln  v.  Harts,  266  111.  405. 
Upon  the  remandment  of  the  cause  the  objectors,  pursuant 
to  leave  granted  by  the  court,  filed  certain  additional  objec- 
tions. The  court  overruled  all  the  objections  and  entered 
an  order  of  confirmation,  from  which  the  objectors  have 
appealed. 

The  ordinance,  in  addition  to  the  cost  of  the  improve- 
ment of  $16,904.82  as  fixed  in  the  original  assessment,  pro- 
vided for  the  assessment  of  the  further  sum  of  $2337.75 
interest  at  the  legal  rate  upon  the  improvement  bonds  is- 
sued to  anticipate  the  collection  of  the  deferred  installments 
of  the  original  assessment,  from  the  date  of  their  issue  to 
October  20,  19 13.  The  additional  objections  presented  the 
question  of  the  right  to  include  this  interest  in  the  assess- 
ment, and  that  is  the  question  presented  by  this  appeal. 
Counsel  for  appellee  object  to  the  consideration  of  this  ques- 
tion, because  they  insist  that  all  questions  relating  to  the  sub- 
ject matter  were  adjudicated  on  the  former  appeal.  They 
insist  that  all  objections  to  an  ordinance  must  be  raised  on 
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the  first  appeal,  and  that  any  objection  which  existed  at  the 
time  of  the  first  appeal  and  was  not  raised  on  that  appeal 
is  waived  and  cannot  be  afterwards  raised.  It  is  true  that 
a  party  appealing  from  an  order  of  confirmation  must  raise 
all  the  questions  presented  by  the  record  on  his  appeal,  and 
if  he  does  not  do  so  cannot  raise  questions  which  then  ex- 
isted, on  a  subsequent  appeal.  (Lusk  v.  City  of  Chicago, 
211  111.  183;  Muren  Coal  and  Ice  Co,  v.  Howell,  217  id. 
190;  Beckett  V.  City  of  Chicago,  218  id.  97.)  This  rule, 
however,  has  no  application  in  this  case,  because  the  pres- 
ent appellants  were  not  the  appellants  in  the  former  case. 
The  questions  raised  and  determined  on  that  appeal  were 
the  questions  presented  by  the  present  appellee.  The  ques- 
tion of  interest,  even  if  the  objections  on  that  question  had 
then  been  in  the  record,  could  not  have  been  presented  be- 
cause the  confirmation  was  refused.  The  court  held  the 
ordinance  void  and  refused  to  render  judgment  for  any 
amount.  The  city  appealed  from  that  order,  and,  of  course, 
could  not  raise  any  question  in  regard  to  the  interest  be- 
cause the  court  had  decided  no  question  in  regard  to  the 
interest,  and  the  property  owners  could  not  have  raised  the 
question  by  cross-errors,  even  if  they  were  bound  to  assign 
cross-errors,  for  the  same  reason.  There  was  no  estoppel 
by  virtue  of  the  former  appeal. 

The  judgment  was  reversed  and  the  cause  remanded 
generally.  The  judgment  was  conclusive  only  on  the  ques- 
tions actually  decided.  (People  v.  Waite,  243  111.  156.) 
The  cause  stood  for  hearing  in  the  county  court  the  same 
as  if  no  appeal  had  been  taken  except  in  regard  to  the  ques- 
tions determined  by  the  appeal.  The  allowance  of  amend- 
ments to  objections  filed  in  a  special  assessment  proceeding 
and  the  granting  of  permission  to  file  additional  objections 
are  matters  within  the  sound  discretion  of  the  court,  which 
will  not  be  reviewed  unless  the  discretion  has  been  abused. 
(Village  of  Desplaines  v.  Winkelman,  ante,  p.  149;  City 
of  Peru  V.  Bartels,  214  111.  515.)    The  court  having  allowed 
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the  filing  of  the  objections,  the  question  of  the  right  to  in- 
clude interest  in  the  assessment  is  before  us.  Interest  can 
be  charged  only  where  it  is  especially  authorized  by  statute. 
The  statute  authorizes  interest  on  deferred  installments  of 
special  assessments,  but  this  provision  only  applies  to  in- 
stallments of  the  assessment  which  the  court  by  its  order 
confirms.  The  section  of  the  statute  under  which  the  sup- 
plemental ordinance  in  question  here  was  passed  author- 
izes a  new  special  assessment  or  special  tax  "to  pay  for  the 
cost  of  the  improvement  so  constructed."  The  cost  is  the 
amount  actually  paid  for  the  improvement.  It  does  not  re- 
fer to  interest  paid  as  the  price  of  the  extension  of  time 
of  payment.  The  ordinance  improperly  included  interest  on 
the  deferred  installments  of  the  original  assessment. 

The  judgment  will  be  reversed  and  the  cause  remanded 
to  the  county  court,  with  directions  to  sustain  the  objections 
to  the  interest  and  to  confirm  the  assessment  for  the  amount 
of  the  original  assessment. 

Reversed  and  remanded,  ivith  directions. 
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to  make  order  as  to  alleged  discrimination 232 

act  of  1873  covers  subject  of  unjust  discrimination 232 

CASES  CONTROLLED  BY  OTHERS.— See  FORMER  CASES. 
Sehree  v.  Board  of  Education,  254  111.  438,  controls  cer- 
tain questions  in  Rosenthal  v.  Board  of  Education 380 

CEMETERIES. 

when  under-drainage  of  land  to  be  used  as  a  cemetery 
will  be  enjoined 11 

when  use  of  land  for  cemetery  purposes  without  under- 
drainage  will  not  be  enjoined 11 

use  of  land  for  cemetery  will  not  be  enjoined  because  of- 
fensive to  esthetic  sense  of  adjoining  owner 11 

CERTIFICATES  OF  ACKNOWLEDGMENT. 

certificate  of  acknowledgment  to  deed  cannot  be  overcome 
by  the  unsupported  testimony  of  the  grantors 66 

CERTIORARI. 

provision  of  Workmen's  Compensation  act  of  191 5  for  re- 
view of  decision  of  industrial  board  on  a  writ  of  cer- 
tiorari by  circuit  court  is  valid 610 

writ  of  certiorari  provided  for  in  Workmen's  Compensa- 
tion act  is  not  the  common  law  writ 61 1 
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CHANCERY.— See  EQUITY. 

CITIES.— See  MUNICIPAL  CORPORATIONS;  TAXES. 

CIVIL  SERVICE.  PAGE. 

State  Civil  Service  Commission  exercises  purely  statu- 
tory powers — the  commission  cannot  require  person  in 

classified  service  to  take  examination 569 

the  State  Civil  Service  Commission  cannot  discharge  em- 
ployee in  classified  service  except  upon  written  charges .  569 

CLOUD  ON  TITLE. 

when  equity  may  retain  jurisdiction  and  remove  a  cloud 
from  title  although  the  bill  does  not  allege  the  posses- 
sion or  vacancy  of  the  premises 622 

CONDEMNATION.— See  EMINENT  DOMAIN. 

CONFLICT  OF  LAWS. 

when  proceeding  to  condemn  right  of  way  for  telegraph 
line  does  not  involve  a  conflict  of  the  State  and  Fed- 
eral jurisdictions   399 

the  Federal  act  of  1866  does  not  prevent  condemnation  by 
domestic  telegraph  corporation 399 

power  to  condemn  right  of  way  for  telegraph  line  along 
railroad  leased  by  inter-State  carrier 399 

CONSIDERATION. 

when  subsequent  purchaser  must  prove  payment  of  con- 
sideration— what  does  not  prove  the  grantee  a  bona  fide 
purchaser  for  value i5o 

CONSTITUTIONAL  LAW. 

what  rights  of  abutting  owner  cannot  be  impaired  with- 
out compensation— city  is  liable  for  damage  to  building 
caused  by  constructing  tunnel  in  street 27 

constitution  of  1870  takes  away  the  protection  of  statu- 
tory authority  to  damage  private  property 34,    2y 

provision  of  the  act  of  1869  exempting  property  of  South 
Park  Commissioners  from  special  assessment  is  invalid.  263 

what  is  not  a  waiver  of  right  to  raise  constitutional  ques- 
tion in  an  action  for  personal  injury— Workmen's  Com- 
pensation act  of  191 1  was  properly  passed 275 

section  16  of  article  4  of  the  constitution,  concerning  ap- 
propriations for  pay  of  members  of  legislature  and  sal- 
aries of  State  officers,  construed 304 
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CONSTITUTIONAL  LAW, --Continued.  page. 

appropriation  of  public  funds  by  an  unconstitutional  law 
is  a  misuse  of  such  funds 3^4 

appropriation  bill  to  pay  salaries  of  officers  of  State  gov- 
ernment must  not  include  pay  of  employees 304 

appropriations  for  salaries  of  State  officers  are  invalid  if 
contained  in  the  Omnibus  Bill 304 

General  Assembly,  in  making  appropriations  for  salaries 
of  officers,  must  follow  constitutional  definition  of  an 
office — such  definition  has  two  essential  elements 305 

what  is  meant  by  a  position  created  by  law — how  question 
whether  position  is  permanent  is  determined 305 

appropriation  to  the  Governor  for  the  executive  mansion 
expenses  is  not  invalid 305 

an  appropriation  for  necessary  traveling  expenses  of  the 
Lieutenant-Governer  is  not  invalid — what  included . . .  305 

appropriation  to  the  Secretary  of  State  for  editing  Blue 
Book  is  not  invalid — an  appropriation  for  telephone  toll 
for  members  of  General  Assembly  is  invalid 306 

appropriation,  to  be  valid,  must  be  for  a  definite  sum 306 

the  Attorney  General  has  all  the  common  law  powers  and 
duties  of  that  officer — extent  to  which  act  of  1899  trans- 
ferred his  powers  to  the  Insurance  Superintendent 306 

•    Insurance  Superintendent  must  look  to  the  Attorney  Gen- 
eral for  legal  services 306 

Attorney  General  is  the  chief  law  officer  of  the  State  and 
the  sole  official  adviser  of  the  executive  officers  of  the 
State  and  its  boards,  commissions  and  departments 307 

appropriation  to  Insurance  Superintendent  for  legal  ser- 
vices and  expenses  of  attorneys  is  invalid 307 

appropriation  to  the  Insurance  Superintendent  for  prose- 
cutions of  violations  of  law  is  valid — what  not  included.  307 

appropriations  to  certain  State  boards  for  prosecuting  vio- 
lations of  law  do  not  include  attorneys'  fees 307 

what  not  a  withdrawal  of  funds  from  State  treasury  by 
resolution — appropriation  for  expenses  of  committee  ap- 
pointed by  resolution  to  sit  after  adjournment  invalid. .  307 

powers  delegated  by  resolution  of  the  General  Assembly 
cease  with  adjournment — the  Governor  cannot  approve 
part  of  an  item  and  veto  the  remainder 308 

section  126  of  the  Practice  act,  exempting  members  of  the 
General  Assembly  from  service  of  civil  process  during 
session,  is  invalid  as  special  legislation 450 

exemption  from  arrest  granted  by  section  14  of  article  4 
of  constitution  to  members  of  General  Assembly  does 
not  include  exemption  from  service  of  civil  process ....  450 
270  -  42 
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CONSTITUTIONAL  LAW,— Continued.  pace. 

section  126  of  Practice  act  does  not  violate  section  14  of 
article  4  of  the  constitution 45® 

the  power  to  hear  without  power  to  determine  is  not  judi- 
cial power — coroner  and  his  jury  do  not  exercise  ju- 
dicial power  belonging  to  the  courts 5*^4 

section  14  of  the  Coroner's  act  is  not  invalid  as  depriving 
persons  of  property  without  due  process  of  law 504 

the  legislature  may  provide  a  special  method  of  reviewing 
a  purely  statutory  proceeding 610 

when  statute  providing  for  review  by  a  writ  of  certiorari 
must  govern,  if  valid,  the  same  as  though  the  particular 
writ  was  issued  thereunder 610 

legislature  may  say  whether  appeal  in  a  purely  statutory 
proceeding  shall  lie  to  Supreme  or  Appellate  Court 610 

provision  of  Workmen's  Compensation  act  of  191 5  for  re- 
viewing decision  of  industrial  board  on  a  writ  of  cer- 
tiorari by  circuit  court  is  valid 610 

the  constitution  expressly  limits  the  amount  members  of 
legislature  may  receive  in  addition  to  salary 626 

the  act  of  191 5,  for  payment  of  mileage  to  members  of  the 
legislature,  is  unconstitutional 626 

CONSTRUCTION. 

of  will,  as  to  when  devise  to  children  is  not  a  fee  simple 
under  section  13  of  the  Conveyances  act 20 

of  will,  as  creating  an  estate  tail  with  remainder  expect- 
ant upon  that  estate 20 

effect  of  section  6  of  Conveyances  act  upon  an  estate  tail 
and  a  remainder  expectant  thereon 21 

rules  for  construction  of  a  statute  apply  to  the  construc- 
tion of  an  ordinance — the  legislative  intention  must  be 
determined  from  the  law  itself 87 

rule  for  construing  an  ordinance  which  is  a  proposition 
for  a  contract 87 

the  acts  of  a  committee  before  submitting  proposed  ordi- 
nance cannot  be  considered  in  construing  the  ordinance 
after  its  adoption 88 

of  language  of  a  will,  as  not  rendering  a  deed  previously 
executed  and  delivered  testamentary  in  character 136 

object  in  construing  statute  is  to  ascertain  legislative  in- 
tent— when  word  "may"  will  be  held  to  mean  "shall". .   141 

the  act  of  191 3,  providing  that  commissioners  may  reduce 
width  of  public  road  on  petition,  is  mandatory 141 

section  49  of  the  Local  Improvement  act  is  not  in  conflict 
with  section  23  but  is  in  addition  to  it 150 
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CONSTRUCTION.— CoH/ifiM^rf.  page. 

effect  of  amendment  of  1913  to  section  12  of  Local  Im- 
provement act — jury  may  now  try  issue  of  the  propor- 
tionate share  of  cost  of  improvement 150 

purpose  of  Public  Utilities  act — what  is  included  in  term 
"public  utilities,"  as  applied  to  telephone  companies...   183 

of  deed,  as  to  when  remainder  is  contingent 221 

of  provision  of  will,  as  not  violating  the  rule  against  per- 
petuities— when  will  provides  for  distribution  of  corpus 
of  the  estate  as  well  as  the  income 239 

it  is  presumed  that  the  testator  by  his  will  intended  to  dis- 
pose of  all  his  property 240 

what  provision  of  will  for  trustee's  reports  and  compen- 
sation is  not  invalid 240 

of  Park  act  of  June  24,  1895,  as  not  governing  the  pro- 
cedure under  earlier  acts 263 

of  Park  acts  of  187 1  and  June  21,  1895,  as  not  requiring 
estimate  of  cost  of  improvement  to  be  itemized 263 

of  the  provision  of  the  act  of  1869  exempting  property  of 
South  Park  Commissioners  from  special  assessment,  as 
being  invalid 263 

of  section  8  of  the  Chicago  ordinance  of  1913,  concern- 
ing street  railways,  as  prohibiting  exchange  of  transfers 
with  lines  outside  the  limits  of  the  city 278 

in  construing  an  ordinance  the  order  of  the  clauses,  in- 
cluding the  proviso,  is  not  conclusive  of  the  intention..  279 

of  section  16  of  article  4  of  constitution,  concerning  ap- 
propriations to  pay  salaries  of  State  officers 304 

of  various  appropriations  of  191 5,  as  to  their  validity  or 
invalidity 304,  305,  306,  307,  308 

of  section  14  of  article  4  of  constitution,  exempting  mem- 
bers of  General  Assembly  from  arrest,  as  not  including 
exemption  from  service  of  civil  process 450 

section  126  of  Practice  act,  exempting  members  of  the 
General  Assembly  from  service  of  civil  process  during 
the  session,  is  invalid  as  special  legislation 450 

effect  of  amendment,  in  1905,  of  section  13  of  Revenue 
act  with  reference  to  listing  property  of  corporations. .  496 

of  section  14  of  Coroner's  act,  as  not  depriving  persons  of 
property  without  due  process  of  law 504 

when  words  of  false  description  in  a  petition  to  organize 
a  township  high  school  district  may  be  rejected — when 
call  of  description  is  not  uncertain 532 

of  section  lyb  of  Levee  act,  as  not  requiring  property  to 
be  assessed  the  total  amount  of  estimated  cost  regard- 
less of  whether  benefits  equal  the  cost .• 583 
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CONSTRUCTION.— Continued.  page, 

a  school  township  containing  one  thousand  inhabitants  is 

not  per  se  a  township  high  school  district 53^ 

effect  where  a  farm  drainage  district  changes,  under  the 

statute,  to  a  levee  district 5^2 

of  provision  of  Workmen's  Compensation  act  for  review 

of  decision  of  industrial  board,  as  being  valid 6io 

CONTRACTS. 

when  burden  is  on  the  wife  to  show  she  was  not  fully  in- 
formed £s  to  intended  husband's  property 83 

stockholders  cannot  divest  themselves  of  power  to  vote 
for  directors — stockholders  may  withdraw  from  combi- 
nation to  control  a  majority  of  the  stock 170 

what  agreement  as  to  control  of  corporation  is  invalid — 
when  voting  trust  agreement  is  not  binding 171 

one  child  may  release  to  another  his  claim  in  expectancy 
as  to  residue  of  father's  estate — agreement  may  be  en- 
forced in  equity  notwithstanding  Statute  of  Frauds 372 

agreement  by  condemnation  petitioner  limiting  the  char- 
acter of  the  easement  sought  is  binding 400 

what  is  a  cropping  agreement  and  not  a  lease 462 

CONTRIBUTORY  NEGLIGENCE.— See  NEGLIGENCE. 

CORONER'S  VERDICT. 

coroner  and  his  jury  do  not  exercise  judicial  power — sec- 
tion 14  of  Coroner's  act  is  not  invalid  as  depriving  per- 
sons of  property  without  due  process  of  law 504 

coroner's  verdict  is  admissible  in  action  for  damages  for 
causing  the  death — when  instruction  as  to  considering 
coroner's  verdict  is  erroneous 504 

CORPORATIONS.— See  MUNICIPAL  CORPORATIONS. 

when  the  purchase  of  a  note  by  a  loan  association  is  uifra 
vires — when  loan  association  has  no  right  to  foreclose  a 
trust  deed   75 

when  compensation  of  an  officer  is  illegal — ^how  corpora- 
tions are  controlled  in  Illinois — stockholders  cannot  di- 
vest themselves  of  power  to  vote  for  directors 170 

what  agreement  as  to  control  of  corporation  is  invalid — 
the  power  to  vote  can  only  be  delegated  by  proxy,  with 
power  of  revocation 171 

proxy  to  vote  is  always  revocable— a  stockholder  must  be 
free  to  cast  his  vote — ^when  a  voting  trust  agreement  is 
not  binding 171 
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stockholder  may  withdraw  from  combination  to  control  a 

majority  of  stock 170 

when  telephone  company  is  not  a  public  utility 183 

nature  of  corporation  is  ascertained  from  its  charter 184 

power  of  domestic  telegraph  corporation  to  condemn  right 
of  way  for  its  line  along  a  railroad  leased  by  an  inter- 
State  carrier    399 

when  railroad  company  has  no  preferential  right  to  locate 
telegraph  line  on  its  own  right  of  way 400 

COURTS.— See  APPEALS  AND  ERRORS;  EQUITY. 

rule  where  the  Appellate  Court  reverses  with  a  finding  of 
facts — a  finding  of  an  ultimate  fact  may  require  an  ap- 
plication of  rules  of  law 61 

what  is  a  proper  finding  of  an  ultimate  fact 61 

.  how  far  court  may  go  in  admonishing  witness 208 

original  practice  concerning  writ  of  error — modern  prac- 
tice— rule  where  certified  transcript  is  filed  with  clerk 
before  writ  of  error  issues 547 

defense  of  Statute  of  Limitations  to  writ  of  error  must  be 
set  up  by  plea — what  is  not  a  plea  to  the  jurisdiction. ...  547 

a  severance  cannot  be  had  before  parties  are  in  court 547 

when  court  is  without  jurisdiction  to  enter  an  order  re- 
storing possession  of  premises 640 

CRIMINAL  LAW. 

when  jury  in  murder  trial  are  sufficiently  advised  as  to  the 
law  of  self-defense — ^when  motion  for  new  trial  is  prop- 
erly denied   540 

defendant  should  ask  for  a  continuance  if  attendance  of 
witnesses  cannot  be  secured  for  the  trial 540 

when  court  cannot  say  jury  were  not  warranted  in  dis- 
believing defendant's  story  of  the  shooting 574 

judgment  will  not  be  reversed  merely  because  the  defend- 
ant's attorney  did  not  exercise  greater  skill  in  conduct- 
ing the  trial 574 

DAMAGES. 

what  rights  of  abutting  owner  cannot  be  impaired  with- 
out compensation — city  is  liable  for  damage  to  building 
caused  by  constructing  tunnel  in  street 2^ 

when  expenses  incurred  in  an  effort  to  reduce  damages  to 
a  building  from  construction  of  tunnel  in  street  should 
be  allowed  34 


Digitized  by 


Google 


662  INDEX.  [270  III. 

DAMAGES.— ConftwM^cf.  page. 

the  constitution  of  1870  takes  away  protection  of  statu- 
tory authority  to  damage  private  property 27 

when  damages  in  action  by  the  owner  of  a  building  must 
be  estimated  under  the  same  rules  as  apply  to  petition 
to  condemn   34 

fact  that  street  railway  company  is  acting  under  an  ordi- 
nance in  constructing  tunnel  in  street  does  not  relieve 
it  from  liability  for  damage  to  buildings 34 

damages  for  loss  of  rent  of  building  during  construction 
of  improvement  in  street  are  not  recoverable 35 

extent  to  which  cost  of  restoration  of  building  and  loss  of 
rents  may  be  shown  in  action  for  damages 35 

when  judgment  in  an  action  against  sanitary  district  for 
damages  for  overflowing  land  will  not  be  reversed  on 
ground  that  damages  are  excessive 108 

when  depositions  are  too  remote  to  be  admissible  in  action 
for  damages  to  land — when  books  of  grain  elevator  are 
not  admissible   108 

when  jury's  conclusion  as  to  value  of  land  not  actually 
taken  will  not  be  disturbed — measure  of  damages  to  the 
land  not  actually  takei> 128 

when  spoil  banks  of  proposed  canal  are  an  element  in  de- 
termining damages  to  land  not  taken 128 

when  sale  of  lots  in  subdivision  may  be  proved  on  ques- 
tion of  value  of  acre  property — when  lands  cannot  be 
considered  as  similarly  situated 129 

when  instruction  to  assess  damages  once  for  all  need  not 
make  an  exception  for  negligent  or  improper  construc- 
tion of  proposed  work 129 

proper  instruction  as  to  damages  for  wrongful  death  when 
evidence  shows  where  deceased's  earnings  went 208 

when  damage  to  land  from  opening  channel  of  a  sanitary 
district   is   permanent 461 

damages  due  to  enlarged  operation  of  channel  may  be  re- 
covered though  damages  due  to  its  opening  are  barred .  462 

when  notice  under  the  Sanitary  District  act  is  sufficient  to 
authorize  allowing  attorney's  fees 462 

DEEDS. 

when  a  purchaser  of  land  is  charged  with  notice  of  mis- 
description in  deed — when  rule  precluding  relief  against 
mistake  in  description  does  not  apply 41 

certificate  of  acknowledgment  to  deed  cannot  be  overcome 
by  the  unsupported  testimony  of  the  grantors 66 

when  remainder  is  contingent 108 
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what  provision  of  a  will  does  not  render  a  deed  previously 
executed  and  delivered  testamentary 136 

when  court  of  equity  cannot  retain  jurisdiction  of  bill  in 
order  to  compel  an  accounting 136 

when  trustees  cannot  dispute  validity  of  deed — ratification 
may  cure  insufficient  power  of  attorney — what  is  a  suf- 
ficient delivery  of  stocks  and  bonds 220 

vested  remainder  defined — contingent  remainder  defined — 
the  law  favors  the  vesting  of  remainders  but  will  not 
override  the  donor's  intention 220 

remainder  may  be  contingent  though  the  event  determin- 
ing the  preceding  estate  is  certain — when  the  remain- 
der created  by  deed  is  uncertain 221 

a  deed,  although  defective  for  want  of  a  seal,  binds  the 
grantor  and  is  good  as  against  a  subsequent  purchaser 
with  notice — what  is  notice  to  subsequent  purchaser. ..  298 

when  deed  not  under  seal  is  admissible  in  an  attachment 
suit — deed  not  under  seal  is  evidence  of  a  sale 298 

force  of  a  building  line  restriction  does  not  depend  upon 
whether  it  is  a  covenant  running  with  the  land — when 
purchaser  is  bound  by  building  restriction 520 

effect  where  original  owner,  after  imposing  a  building  re- 
striction, re-purchases  part  of  the  lots  and  conveys  them 
without  restriction  520 

deed  and  bond  for  deed  do  not  constitute  a  common  law 
mortgage — assignment  of  bond  for  a  deed  passes  equi- 
table title  to  the  assignee 552 

in  Illinois  a  deed  to  take  effect  at  grantor's  death  may  be 
valid — a  delivered  deed  cannot  be  revoked  by  making  a 
new  deed  622 

when  court  may  remove  cloud  from  title  though  bill  does 
not  allege  possession  or  a  vacancy  of  premises 622 

when  sale  to  pay  debts  and  the  deeds  based  upon  such  sale 
are  void  for  fraud 640 

DEFINITIONS. 

estate  tail  at  common  law  defined 20 

vested  remainder  defined — contingent  remainder  defined.  220 

DELIVERY.— See  DEEDS. 

what  is  a  sufficient  delivery  of  stocks  and  bonds 220 

DESCRIPTION.— See  DEEDS. 
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DRAINAGE.  i^agb. 

effect  where  a  farm  drainage  district  changes  to  a  levee 
district— the  report  of  the  probable  aggregate  benefits  is 
merely  advisory  to  the  court 5^^ 

a  drainage  assessment  cannot  exceed  benefits  to  the  land 
assessed  for  the  improvement 5^ 

when  permitting  experts  to  testify  as  to  benefits  is  error — 
section  lyb  of  Levee  act  construed — when  form  of  ver- 
dict given  to  jury  is  misleading 5^3 

allowing  district  engineer  to  accompany  jury  over  district 
is  error — claim  that  assessment  includes  a  large  emer- 
gency fund  should  be  made  in  county  court 583 

general  appearance  by  land  owner  waives  alleged  insuffi- 
ciency of  the  notice  of  the  hearing 583 

EJECTMENT. 

judgment  in  ejectment  is  conclusive — when  court  is  with- 
out jurisdiction  to  enter  an  order  restoring  possession 
of  premises  640 

ELECTIONS. 

when  board  of  education  is  not  authorized  to  purchase  a 
school  site  as  the  result  of  an  election 594 

EMINENT  DOMAIN. 

when  jury's  conclusion  as  to  the  value  of  land  not  actually 
taken  will  not  be  disturbed — measure  of  damages  to  the 
land  not  taken 128 

when  spoil  banks  of  proposed  canal  are  an  element  in  de- 
termining damages  to  lapd  not  taken 128 

when  expert  witnesses  may  testify  as  to  injury  to  land  not 
actually  taken  for  canal 128 

when  spoil  banks  may  be  considered  an  obstruction  to  the 
view,  light  and  air  in  determining  damages 129 

when  sale  of  lots  in  subdivision  may  be  proved  on  ques- 
tion of  value  of  acre  property — when  lands  cannot  be 
considered  as  similarly  situated 129 

when  instruction  to  assess  damages  once  for  all  need  not 
make  an  exception  for  the  negligent  or  improper  con- 
struction of  the  proposed  work 129 

when  hypothetical  questions  may  be  asked  of  a  witness  in 
a  condemnation  proceeding 129 

right  of  eminent  domain  defined — power  to  condemn  right 
of  way  for  a  telegraph  line  along  railroad  leased  by  an 
inter-State  carrier  399 
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when  proceeding  to  condemn  right  of  way  for  telegraph 
line  does  not  involve  a  conflict  between  the  State  and 
Federal  jurisdictions  399 

the  Federal  act  of  1 866  does  not  prevent  condemnation  by 
domestic  telegraph  corporation 399 

what  is  not  necessary  to  sufficiency  of  description  of  right 
of  way  for  telegraph  line — ^what  a  sufficient  showing  of 
failure  to  agree  on  compensation 399 

claim  that  petitioner  is  acting  fraudulently  and  collusively 
cannot  be  considered — agreement  by  petitioner  limiting 
character  of  easement  is  binding 400 

when  railroad  company  has  no  preferential  right  to  locate 
telegraph  line  on  its  right  of  way 400 

EQUITY. 

when  a  purchaser  of  land  is  charged  with  notice  of  mis- 
description in  a  deed — when  the  rule  precluding  relief 
against  mistake  in  description  does  not  apply 41 

a  court  of  equity  may  enjoin  the  obstruction  of  a  public 
highway — injury  need  not  be  so  great  as  to  be  beyond 
possibility  of  compensation 45 

what  necessary  to  create  a  highway  by  prescription — per- 
missive use  cannot  ripen  into  a  prescriptive  right 57 

master  in  chancery  should  not  report  his  conclusions  un- 
less authorized  by  the  order  of  reference — ^proofs  must 
correspond  with  allegations  of  bill 66 

when  court  of  equity  cannot  retain  jurisdiction  of  bill  in 
order  to  compel  an  accounting 136 

rule  of  lis  pendens  as  applied  to  a  cross-bill — when  pur- 
chaser is  not  chargeable  with  notice  of  equitable  claim..   160 

when  subsequent  purchaser  must  prove  payment  of  con- 
sideration— what  does  not  prove  the  grantee  a  bona  Ude 
purchaser  for  value 160 

when  proposed  amendments  to  bill  to  construe  a  will  are 
properly  rejected — when  chancellor  may  hear  cause  on 
bill  and  answer 239 

when  solicitors'  fees  should  be  allowed  to  be  paid  by  the 
estate — when  final  decree  should  be  entered  without  an 
order  of  dismissal 240 

.tax-payers  may  maintain  a  bill  to  prevent  the  misapplica- 
tion of  public  funds 304 

tax-payers  may  maintain  a  bill  to  enjoin  the  payment  of 
funds  from  the  State  treasury 304 

appropriation  of  public  funds  by  an  unconstitutional  stat- 
ute is  a  misuse  of  such  funds 304 


Digitized  by 


Google 


666  INDEX.  [270  JIL 

UQUITY.— Continued.  page. 

general  rule  as  to  enforcing  building  line  restriction — ef- 
fect upon  a  building  line  restriction  of  a  change  in  the 
character  of  the  neighborhood 5^0 

force  of  a  buildyig  line  restriction  does  not  depend  upon 
whether  it  is  a  covenant  running  with  the  land 5^^ 

effect  where  original  owner,  after  imposing  building  re- 
striction, re-purchases  part  of  the  lots  and  conveys  them 
without  restriction  5^0 

when  equity  may  retain  jurisdiction  and  remove  a  cloud 
from  title  although  the  bill  does  not  allege  the  posses- 
sion or  vacancy  of  the  premises 622 

when  the  court  is  not  authorized  to  tax  solicitor's  fees  as 
costs  in  decreeing  relief  on  cross-bill  in  partition 640 

when  sale  to  pay  debts  and  the  deeds  based  upon  such  sale 
are  void  for  fraud 640 

ESTOPPEL. 

an  estoppel  to  deny  existence  of  streets  does  not  arise  as 
to  one  claiming  by  adverse  possession  and  not  under 
any  deed  or  grant 117 

when  lessees  of  adjoining  lots  are  estopped  to  object  that 
the  lots  are  appraised  in  a  lump  sum 380 

plaintiff  is  not  estopped  by  the  averments  of  his  declara- 
tion to  amend  it 461 

an  amendment  of  a  declaration  need  not  necessarily  state 
the  same  cause  of  action  as  the  original 461 

EVIDENCE. 

certificate  of  acknowledgment  to  a  deed  cannot  be  over- 
come by  the  unsupported  testimony  of  the  grantors 66 

proofs  must  correspond  with  allegations  of  bill 66 

a  party  defending  as  an  heir  or  devisee  is  not  incompetent 
to  testify  in  his  own  behalf 83 

when  widow  is  not  competent  to  testify  under  the  third 
exception  to  section  2  of  Evidence  act 83 

when  burden  is  upon  wife  to  show  she  was  not  fully  in- 
formed as  to  property 83 

when  depositions  are  too  remote  to  be  admissible  in  an 
action  for  damages  for  overflowing  land — when  books 
of  grain  elevator  are  not  admissible 108 

where  it  is  necessary  to  connect  two  possessions  to  make 
the  requisite  period  of  limitation  the  transfer  of  posses- 
sion may  be  shown  by  parol 117 

when  expert  witnesses  may  testify  as  to  damage  to  land 
not  actually  taken  for  canal 128 
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when  sale  of  lots  in  subdivision  may  be  proved  on  ques- 
tion of  value  to  acre  property — when  lands  cannot  be 
considered  as  similarly  situated 129 

when  hypothetical  questions  may  be  asked  of  a  witness  in 
a  condemnation  proceeding 129 

when  subsequent  purchaser  must  prove  payment  of  con- 
sideration— what  does  not  prove  the  grantee  a  bona  fide 
purchaser  for  value 160 

direct  and  positive  testimony  is  not  needed  to  show  due 
care — when  there  is  no  question  of  assumed  risk 207 

when  a  deed  is  admissible  in  evidence  in  attachment  suit 
though  the  deed  has  no  seal — deed  not  under  seal  is  evi- 
dence of  a  sale 298 

what  is  not  sufficient  evidence  to  overcome  certificate  to 
copy  of  an  abstract  of  title 390 

when  abstract  of  title  made  by  recorder  of  Cook  county  is 
admissible  under  section  18  of  Torrens  law 390 

what  does  not  render  an  abstract  of  title  inadmissible  on 
ground  that  no  authority  for  certain  deeds  made  by  a 
loan  association  is  shown 391 

coroner's  verdict  is  admissible  on  question  of  negligence 
in  an  action  for  damages  for  the  death 504 

coroner's  verdict  is  no  more  than  a  public  document  con- 
taining prima  facie  evidence  of  the  facts  properly  be- 
fore the  coroner's  jury  for  investigation 504 

there  is  no  presumption  of  law  that  the  driver  of  a  truck 
was  reasonably  careful  and  skillful 505 

a  certificate  of  the  testimony  of  the  subscribing  witnesses 
authorizes  admission  of  will  in  evidence 558 

when  contestant  is  not  rendered  competent  to  testify  gen- 
erally in  her  own  behalf 558 

when  an  abstract  of  title  is  not  admissible  in  proceeding 
to  register  title  to  land — what  does  not  show  that  appli- 
cant took  forcible  possession 567 

EXPERT  TESTIMONY. 

when  expert  witnesses  may  testify  as  to  damage  to  land 

not  actually  taken  for  canal 128 

when  hypothetical  questions  may  be  asked  of  a  witness  in 

a  condemnation  proceeding 129 

FEES  AND  SALARIES. 

compensation  to  officer  of  corporation  is  illegal  if  resolu- 
tion therefor  is  carried  by  his  vote 171 

appropriation  bill  to  pay  salaries  of  officers  of  State  gov- 
ernment must  not  include  pay  of  employees 304 
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appropriations  for  salaries  of  State  officers  are  invalid  if 

contained  .in  the  Omnibus  Bill 304 

in  making  appropriations  for  salaries  General  Assembly 

must  follow  constitutional  definition  of  an  office 305 

FINDINGS  OF  FACT. 

rule  where  the  Appellate  Court  reverses  with  a  finding  of 
facts — a  finding  of  an  ultimate  fact  may  require  appli- 
cation of  rules  of  law 61 

what  is  a  proper  finding  of  an  ultimate  fact 61 

FORMER  CASES. 

Rigney  v.  Chicago,  102  111.  64,  followed;  Otis  Elevator 
Co,  V.  Chicago,  263  id.  419,  explained,  as  to  when  city 
is  liable  for  damage  to  building  from  building  tunnel . .     2y 

Weber  v.  Anderson,  73  111.  439,  followed,  as  to  rule  that 
adverse  possession  is  a  question  of  fact 11.7 

Brown  v.  Welch,  18  111.  343,  followed,  as  to  when  subse- 
quent purchaser  must  prove  payment  of  consideration . .   160 

Lowden  v.  Wilson,  233  111.  340,  distinguished,  as  to  what 
does  not  prove  grantee  a  bona  fide  purchaser  for  value..   160 

Venner  v.  Chicago  City  Railway  Co,  258  111.  523,  ex- 
plained, as  to  rule  that  power  to  vote  can  only  be  dele- 
gated by  proxy  with  power  of  revocation 171 

Public  Utilities  Commission  v.  Noble  Telephone  Co.  268 
111.  411,  and  Buncombe  Telephone  Co.  v.  McGinnis,  id. 
504,  distinguished,  as  to  when  a  telephone  company  is 
not  a  public  utility 183 

Dragovich  v.  Iroquois  Iron  Co.  269  III.  478,  followed,  as 
to  fact  that  Workmen's  Compensation  act  is  valid 275 

Burke  V.  Snively,  208  111.  328,  and  Jones  v.  O'Connell,  266 
id.  443,  approved,  as  to  rule  that  appropriation  of  pub- 
lic funds  by  an  invalid  law  is  a  misuse  of  such  funds...  304 

Hammond  v.  Glos,  250  111.  32,  distinguished,  as  to  what 
not  sufficient  to  overcome  certificate  to  copy  of  an  ab- 
stract of  title  offered  in  evidence 390 

People  V.  Cincinnati,  Indianapolis  and  Western  Railway 
Co.  213  111.  503,  distinguished,  as  to  rule  that  the  statute 
requires  two  meetings  of  highway  commissioners 485 

People  V.  Cincinnati,  Lafayette  and  Chicago  Railroad  Co. 
ante,  p.  516,  followed,  as  to  what  is  sufficient  record  of 
meeting  to  fix  amount  of  road  and  bridge  tax  required.  527 

People  V.  Painter,  267  111.  473,  explained,  as  to  when  part 
of  school  township  having  one  thousand  inhabitants  may 
be  included  in  another  high  school  district 532 
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Vette  V.  Sanitary  District,  260  111.  432,  distinguished,  as  to 
when  formal  plea  of  Statute  of  Limitations  is  proper...  461 

Thompson  v.  School  Trustees,  218  111.  540,  distinguished, 
as  to  when  board  of  education  is  not  authorized  to  pur- 
chase site  for  school  house 594 

FRATERNAL  INSURANCE.— See  BENEFIT  SOCIETIES. 

FRAUD.— See  STATUTE  OF  FRAUDS. 

when  claim  that  condemnation  petitioner  is  acting  fraudu- 
lently apd  collusi vely  cannot  be  considered 400 

an  agreement  by  the  petitioner  limiting  the  character  of 
the  easement  sought  is  binding 400 

when  a  sale  to  pay  debts  and  the  deeds  based  upon  such 
sale  are  void  for  fraud 640 

FREEHOLD. 

when  a  freehold  is  involved  in  an  attachment  suit 298 

GENERAL  ASSEMBLY. 

in  making  appropriations  for  salaries  of  State  officers  the 
General  Assembly  must  follow  the  constitutional  defini- 
tion of  an  office 305 

an  appropriation  for  telephone  tolls  for  members  of  the 
General  Assembly  is  invalid 306 

appropriation  for  expenses  of  a  committee  appointed  by 
resolution  to  sit  after  adjournment  is  invalid 307 

powers  delegated  by  the  General  Assembly  by  resolution 
cease  with  adjournment  of  legislature 308 

section  14  of  article  4  of  constitution,  exempting  members 
of  General  Assembly  from  arrest,  does  not  include  ex- 
emption from  service  of  civil  process 450 

section  126  of  the  Practice  act,  exempting  members  of  the 
General  Assembly  from  service  of  civil  process  during 
the  session,  is  invalid  as  special  legislation 450 

the  constitution  expressly  limits  the  amount  members  of 
legislature  may  receive  in  addition  to  salary 626 

the  act  of  191 5,  for  payment  of  mileage  to  members  of  the 
legislature,  is  unconstitutional 626 

GOVERNOR. 

appropriation  to  the  Governor  for  executive  mansion  ex- 
penses is  valid 305 

Governor  has  no  power  to  approve  part  of  an  item  and 
veto  the  remainder 308 
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HIGH  SCHOOLS.— See  SCHOOLS. 

HIGHWAYS.  PAGE. 

a  court  of  equity  may  enjoin  the  obstruction  of  a  public 
highway — injury  need  not  be  so  great  as  to  be  beyond 
possibility  of  compensation 45 

when  the  highway  commissioners  are  proper  parties  com- 
plainant though  part  of  alleged  highway  was  originally 
platted  as  part  of  a  village 45 

when  individuals  are  proper  parties  to  bill  to  enjoin  ob- 
struction of  highways — when  the  decree  will  not  be  re- 
versed for  misjoinder  of  parties 45 

what  necessary  to  create  a  highway  by  prescription — per- 
missive use  cannot  ripen  into  a  prescriptive  right 57 

an  estoppel  to  deny  existence  of  streets  does  not  arise  as 
to  one  claiming  by  adverse  possession  and  not  under 
any  deed  or  grant 117 

the  act  of  191 3,  providing  that  commissioners  may  reduce 
width  of  public  road  on  petition,  is  mandatory 141 

road  may,  on  petition^  be  narrowed  for  less  than  its  entire 
length  in  the  township 142 

when  signers  of  petition  cannot  withdraw  names 142 

HUSBAND  AND  WIFE. 

when  burden  is  on  the  wife  to  show  she  was  not  fully  in- 
formed as  to  intended  husband's  property  when  ante- 
nuptial contract  was  made 83 

when  widow  is  not  competent  to  testify  under  the  third 
exception  to  section  2  of  the  Evidence  act 83 

ILLEGAL  CONTRACTS.'--See  CONTRACTS. 

INJUNCTION. 

when  under-drainage  of  land  to  be  used  as  a  cemetery 
will  be  enjoined 11 

when  use  of  land  for  cemetery  purposes  without  under- 
drainage  will  not  be  enjoined 11 

use  of  land  for  cemetery  will  not  be  enjoined  because  of- 
fensive to  esthetic  sense  of  adjoining  owner 11 

a  court  of  equity  may  enjoin  the  obstruction  of  a  public 
highway — injury  need  not  be  so  great  as  to  be  beyond 
possibility  of  compensation 45 

when  the  highway  commissioners  are  proper  parties  com- 
plainant though  part  of  alleged  highway  was  originally 
platted  as  part  of  a  village 45 

what  necessary  to  create  a  highway  by  prescription — per- 
missive use  cannot  ripen  into  a  prescriptive  right 57 
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when  individuals  are  proper  parties  to  bill  to  enjoin  ob- 
struction of  highways — when  the  decree  will  not  be  re- 
versed for  misjoinder  of  parties 45 

tax-payer  may  maintain  bill  to  prevent  misapplication  of 
public  funds — tax-payer  may  maintain  bill  to  enjoin  al- 
leged illegal  payment  of  funds  from  State  treasury 304 

an  appropriation  of  public  funds  by  an  unconstitutional 
law  is  a  misuse  of  such  funds 304 

general  rule  as  to  enforcing  building  line  restriction — ef- 
fect upon  a  building  line  restriction  of  a  change  in  the 
character  of  the  neighborhood 520 

force  of  a  building  line  restriction  does  not  depend  upon 
whether  it  is  a  covenant  running  with  the  land 520 

effect  where  original  owner,  after  imposing  building  re- 
striction, re-purchases  part  of  the  lots  and  conveys  them 
without  restriction 520 

INJURIES.—See  NEGLIGENCE. 

INSTRUCTIONS. 

when  instruction  to  assess  damages  once  for  all  need  not 
make  an  exception  for  the  negligent  or  improper  con- 
struction of  proposed  work 129 

an  instruction  should  not  tell  the  jury  what  credit  they 
should  give  the  witnesses 150 

proper  instruction  as  to  damages  for  wrongful  death  when 
evidence  shows  where  deceased's  earnings  went 208 

when  an  instruction  as  to  considering  coroner's  verdict  in 
action  for  damages  is  erroneous 504 

an  instruction  stating  that  it  is  presumed,  in  absence  of 
evidence  to  contrary,  that  the  driver  of  an  automobile 
truck  was  reasonably  careful  is  erroneous 505 

when  an  instruction  as  to  apparent  necessity  for  driver  of 
truck  to  slacken  speed  is  erroneous 505 

when  the  jury  in  a  murder  trial  are  sufficiently  advised  of 
the  law  of  self-defense 540 

when  instructions  in  will  contest  case  do  not  state  differ- 
ent rules  of  testamentary  capacity  for  the  original  will 
and  the  codicil 558 

when  an  instruction  in  a  will  contest  case  does  not  make 
sanity  the  test  of  mental  capacity 558 

JUDGMENTS  AND  DECREES. 

no  new  order  of  sale  should  be  entered  after  judgment 
and  order  of  sale  for  taxes  has  been  affirmed — what 
should  be  in  collector's  notice  in  such  case 591 
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a  partition  decree  should  not  declare  a  mortgage  lien  on 
property  not  covered  by  the  mortgage 218 

when  judgments  confirming  assessment  and  approving  re- 
port of  local  improvement  board  are  conclusive 489 

JUDICIAL  POWER. 

the  power  to  hear  without  the  power  to  determine  is  not 
judicial  power — coroner  and  his  jury  do  not  exercise 
judicial  power  belonging  to  the  courts 504 

JURISDICTION. 

when  court  of  equity  cannot  retain  jurisdiction  of  bill  in 
order  to  compel  an  accounting 136 

jurisdiction  of  the  Public  Utilities  Commission — ^purpose 
of  the  Public  Utilities  act 183 

when  Public  Utilities  Commission  is  without  jurisdiction 
to  make  order  as  to  alleged  discrimination 232 

act  of  1873  covers  subject  of  unjust  discrimination 232 

when  a  freehold  is  involved  in  an  attachment  suit 298 

lien  of  an  attachment  does  not  exceed  the  actual  interest 
of  the  debtor  at  time  of  the  attachment 298 

what  does  not  go  to  jurisdiction  of  county  court  to  con- 
firm special  assessment  for  sidewalks 489 

when  court  is  without  jurisdiction  to  enter  an  order  re- 
storing possession  of  premises 640 

LEASES. 

when  lessees  of  adjoining  lots  are  estopped  to  object  that 
the  lots  are  appraised  in  a  lump  sum — ^when  objections 
to  appraisement  are  waived 380 

what  is  a  cropping  agreement  and  not  a  lease 462 

LEGISLATURE.— See  GENERAL  ASSEMBLY. 

LIENS. 

lien  of  attachment  does  not  exceed  the  actual  interest  of 
the  debtor  at  the  time  of  the  levy 298 

LIEUTENANT-GOVERNOR. 

an  appropriation  for  necessary  traveling  expenses  of  the 
Lieutenant-Governor  is  not  invalid — what  included 305 

LIMITATIONS. 

whether  there  is  a  continuous  possession  held  adversely  to 
the  true  owner  is  a  question  of  fact — a  poor  fence  may 
evidence  adverse  possession 117 
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adverse  possession,  though  interrupted,  is  sufficient  if  con- 
tinued for  twenty  successive  years  thereafter 117 

where  it  is  necessary  to  connect  two  possessions  trans- 
fer of  possession  may  be  shown  by  parol 117 

filing  amendment  stating  a  new  cause  of  action  is  the  be- 
ginning of  a  new  suit — Statute  of  Limitations 461 

when  formal  plea  of  Statute  of  Limitations  is  proper 461 

when  damage  to  land  from  opening  channel  of  sanitary 
district  is  proper 461 

damages  due  to  enlarged  operation  of  channel  may  be  re- 
covered though  damages  due  to  its  opening  are  barred.  462 

damage  to  an  entire  tract  of  land  constitutes  but  a  single 
cause  of  action 462 

defense  of  Statute  of  Limitations  to  a  writ  of  error  must 
I)e  set  up  by  plea 547 

LIS  PENDENS. 

rule  of  lis  pendens  as  applied  to  a  cross-bill — when  pur- 
chaser is  not  chargeable  with  notice  of  equitable  claim.   160 

LOAN  ASSOCIATIONS. 

when  the  purchase  of  a  note  by  a  loan  association  is  ultra 
vires — when  loan  association  has  no  right  to  foreclose 
trust  deed   75 

LODGES.— See  BENEFIT  SOCIETIES. 

MANDAMUS. 

the  act  of  1913,  providing  that  commissioners  may  reduce 
width  of  public  road  on  petition,  is  mandatory 141 

road  may,  on  petition,  be  narrowed  for  less  than  its  en- 
tire length  in  the  township 142 

mandamus  will  not  issue  to  compel  a  street  railway  com- 
pany to  do  what  it  has  no  power  to  do 279 

MASTER   AND   SERVANT.— See   WORKMEN'S   COMPEN- 
SATION. 

when'  contributory  negligence  should  not  be  imputed  to  a 

servant  in  obeying  master's  order 207 

what  knowledge  concerning  dangerous  character  of  paint 

necessary  to  charge  contributory  negligence  in  its  use..  207 
duty  of  master  to  warn  servant  of  latent  danger — when 

master  is  liable  though  servant  had  some  knowledge  of 

the  danger  207 

master  cannot  plead  ignorance  as  to  materials * .  207 
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MASTER  AND  SERVANT.— Cow/mw^d.  •    page. 

direct  and  positive  testimony  is  not  needed  to  show  due 

care — when  there  is  no  question  of  assumed  risk 207 

proper  instruction  as  to  damages  for  wrongful  death  when 

Evidence  shows  where  deceased's  earnings  went 208 

MASTERS  IN  CHANCERY. 

master  in  chancery  should  not  report  his  conclusions  un- 
less authorized  by  the  order  of  reference 66 

MENTAL  CAPACITY.— See  WILLS. 

MISTAKE. 

when  a  purchaser  of  land  is  charged  with  notice  of  mis- 
description in  the  deed — when  the  rule  precluding  relief 
against  mistake  in  description  does  not  apply 41 

MORTGAGES. 

when  purchase  by  a  loan  association  of  a  note  and  trust 
deed  is  ultra  vires — when  loan  association  has  no  right 
to  foreclose  a  trust  deed 75 

a  partition  decree  should  not  declare  a  mortgage  lien  on 
property  not  covered  by  the  mortgage 218 

deed  and  bond  for  deed  do  not  together  constitute  a  com- 
mon law  mortgage 552 

assignment  of  bond  for  a  deed  passes  the  equitable  title 
to  the  assignee 552 

MOTOR  VEHICLES.— See  AUTOMOBILES. 

MUNICIPAL    CORPORATIONS.— See    SPECIAL    ASSESS- 
MENTS j  TAXES. 

what  rights  of  abutting  owner  cannot  be  impaired  with- 
out compensation — city  is  liable  for  damage  to  building 
caused  by  constructing  tunnel  in  street 2y 

the  constitution  of  1870  takes  away  protection  of  statu- 
tory authority  to  damage  property 27 

rules  for  construing  a  statute  apply  in  construing  an  ordi- 
nance— the  rule  for  construing  ,an  ordinance  which  is  a 
proposition  for  a  contract 87 

acts  of  a  committee  before  submitting  proposed  ordinance 
cannot  be  considered  in  construing  the  ordinance  after 
its  adoption 88 

partition  decree  finding  that  city,  which  is  a  party,  has  no 
interest  in  streets  is  final  as  to  the  city  if  it  does  not 
join  in  the  appeal 117 
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an  estoppel  to  deny  the  existence  of  streets  does  not  arise 
as  to  one  claiming  by  adverse  possession  and  not  under 
any  deed  or  grant 117 

a  city  may  require  the  unification  of  street  railways 188 

Chicago  unification  ordinance  and  agreement  of  Novem- 
ber 13,  1913,  are  valid 189 

Chicago  Surface  Lines  Board  of  Operation  is  merely  an 
agency — the  term  "Chicago  Surface  Lines"  is  merely  a 
name — effect  of  suit  in  such  name 189 

what  does  not  show  that  Chicago  Surface  Lines  Board  of 
Operation  is  attempting  to  exercise  the  privileges  of  a 
corporation   189 

effect  of  annexation  upon  a  street  railway  ordinance — one 
municipality  cannot  regulate  street  railways  of  another.  278 

object  of  the  Chicago  ordinance  concerning  the  Chicago 
Railways  Company — section  8  thereof  prohibits  the  ex- 
change of  transfers  with  outside  lines 278 

when  ordinance  regulating  street  railway  does  not  deprive 
the  public  or  individuals  of  any  legal  right 278 

in  construing  an  ordinance  the  order  of  clauses,  including 
proviso,  is  not  conclusive  of  legislative  intention 279 

city,  in  passing  supplemental  ordinance  under  sections  57 
and  58  of  Local  Improvement  act,  cannot  include  inter- 
est on  the  improvement  bonds 646 

MURDER.  ^ 

when  jury  in  a  murder  trial  are  sufficiently  advised  as  to 
the  law  of  self-defense — when  motion  for  new  trial  is 
properly  denied   540 

defendant  should  ask  for  a  continuance  if  attendance  of 
witnesses  cannot  be  secured  for  the  trial 540 

when  court  cannot  say  jury  were  not  warranted  in  disbe- 
lieving defendant's  story  of  the  shooting 574 

judgment  will  not  be  reversed  merely  because  the  defend- 
ant's attorney  did  not  exercise  greater  skill  in  conduct- 
ing the  trial 574 

NEGLIGENCE. 

when  contributory  negligence  should  not  be  imputed  to  a 

servant  in  obeying  master's  order 207 

what  knowledge  concerning  dangerous  character  of  paint 

necessary  to  charge  contributory  negligence  in  its  use.  207 
direct  and  positive  testimony  is  not  needed  to  show  due 

care — when  there  is  no  question  of  assumed  risk 207 
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duty  of  master  to  warn  servant  of  latent  danger — when 
master  is  liable  though  servant  had  some  knowledge  of 
the  danger 207 

master  cannot  plead  ignorance  as  to  materials 207 

proper  instruction  as  to  damages  for  wrongful  death  when 
evidence  shows  where  deceased's  earnings  went 208 

driver  of  horse-drawn  vehicle  need  not  keep  a  continuous 
lookout  for  automobiles — degree  of  care  depends  upon 
character  of  vehicle  used 252 

duties  of  drivers  of  horse-drawn  vehicles  and  of  drivers 
of  automobiles  are  reciprocal 252 

cases  involving  conduct  of  one  crossing  railroad  track  do 
not  apply  to  crossing  of  public  street 252 

when  violation  of  ordinance  is  not  necessarily  contribu- 
tory negligence  253 

coroner's  verdict  is  admissible  in  action  for  damages  for 
causing  the  death — when  instruction  as  to  considering 
coroner's  verdict  is  erroneous 504 

an  instruction  stating  that  it  is  presumed,  in  absence  of 
evidence  to  the  contrary,  that  the  driver  of  an  auto- 
mobile truck  was  reasonably  careful  is  erroneous 505 

when  an  instruction  as  to  apparent  necessity  for  driver  of 
truck  to  slacken  speed  is  erroneous 505 

NEW  TRIAL. 

when  new  trial  will  not  b^  granted  for  newly  discovered 
evidence — character  of  the  new  evidence  necessary  to 

authorize  a  new  trial 253 

what  new  evidence  is  not  sufficient  for  new  trial 253 

when  motion  for  new  trial  is  properly  denied — defendant 
should  ask  for  a  continuance  if  attendance  of  witnesses 
cannot  be  secured  for  the  trial 540 

NOTICE. 

when  purchaser  of  land  is  charged  with  notice  of  misde- 
scription in  deed — when  rule  precluding  relief  against 
mistake  in  description  does  not  apply 41 

rule  of  lis  pendens  as  applied  to  cross-bill — when  a  pur- 
chaser is  not  chargeable  with  notice  of  equitable  claim.   160 

when  subsequent  purchaser  must  prove  payment  of  con- 
sideration— what  does  not  prove  the  grantee  a  bona  Hde 
purchaser  for  value 160 

when  notice  under  the  Sanitary  District  act  is  sufficient 
to  authorize  allowing  attorney's  fees 462 
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NOTICE.— Continued.  page. 

a  deed,  though  defective  for  want  of  a  seal,  binds  grantor 
and  is  good  as  against  subsequent  purchaser  with  no- 
tice— what  is  notice  to  subsequent  purchaser 298 

what  should  be  contained  in  collector's  notice  after  judg- 
ment and  order  of  sale  for  taxes  has  been  affirmed 591 

NUISANCES. 

a  cemetery  is  not  a  nuisance  per  se,  and  the  use  of  land 
for  cemetery  purposes  will  not  be  enjoined  because  of- 
fensive to  esthetic  sense  of  adjoining  owner 11 

OFFICES. 

in  making  appropriations  for  salaries  of  State  officers  the 
General  Assembly  must  follow  the  constitutional  defini- 
tion of  an  office 305 

what  two  essential  elements  are  contained  in  the  consti- 
tutional definition  of  an  office 305 

what  is  meant  by  a  position  created  by  law — how  question 
whether  position  is  permanent  is  determined 305 

the  Attorney  General  has  all  the  common  law  powers  and 
duties  of  that  officer 306 

Attorney  General  is  the  chief  law  officer  of  the  State  and 
the  sole  official  adviser  of  the  executive  officers  of  the 
State  and  its  boards,  commissions  and  departments 307 

ORDINANCES. 

rules  for  construing  a  statute  apply  in  construing  an  ordi- 
nance— the  rule  for  construing  an  ordinance  which  is  a 
proposition  for  a  contract 87 

the  acts  of  a  committee  before  submitting  proposed  ordi- 
nance cannot  be  considered  in  construing  the  ordinance 
after  its  adoption 88 

a  city  may  require  the  unification  of  street  railways 188 

Chicago  unification  ordinance  and  agreement  of  Novem- 
ber 13,  1913,  are  valid 189 

effect  of  annexation  upon  street  railway  ordinance — one 
municipality  cannot  regulate  street  railways  of  another.  278 

object  of  the  Chicago  ordinance  concerning  the  Chicago 
Railways  Company — section  8  thereof  prohibits  the  ex- 
change of  transfers  with  outside  lines 278 

when  an  ordinance  concerning  street  railway  does  not  de- 
prive public  or  individuals  of  any  legal  right 278 

■  in  construing  an  ordinance  the  order  of  clauses,  including 
the  proviso,  is  not  conclusive  of  legislative  intention. . .  279 
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PARKS.  PAGE. 

the  Park  act  of  June  24,  1895,  does  not  govern  the  pro- 
cedure under  the  former  park  acts 263 

limits  of  inquiry  by  court  after  park  commissioners  have 
elected  to  proceed  under  a  particular  park  act  in  mak- 
ing an  improvement 263 

Park  acts  of  June  16,  1871,  and  June  21,  1895,  do  not  re- 
quire estimate  of  cost  of  improvement  to  be  itemized. . .  263 

when  the  refusal  to  apportion  part  of  cost  to  the  public  is       • 
proper — what  is  not  mere  repair  work 263 

the  "first  improvement"  of  a  street  is  the  first  improve- 
ment by  the  park  commissioners 263 

provision  of  the  act  of  1869  exempting  property  of  South 
Park  Commissioners  from  special  assessment  invalid . .  263 

what  does  not  invalidate  park  tax 478 

PARTIES. 

when  highway  commissioners  are  proper  parties  to  bill  to 
enjoin  obstruction  of  highways — when  decree  will  not 
be  reversed  for  misjoinder  of  parties 45 

when  individuals  are  proper  parties  to  bill  to  enjoin  ob- 
struction of  highways — when  a  decree  wHl  not  be  re- 
versed for  misjoinder  of  parties 45 

PARTITION. 

adverse  possession,  though  interrupted,  is  sufficient  if  con- 
tinued for  twenty  successive  years  thereafter 117 

whether  there  is  a  continuous  possession  held  adversely 
to  the  true  owner  is  a  question  of  fact — a  poor  fence 
may  evidence  adverse  possession 117 

decree  is  final  as  to  one  not  joining  in  appeal 117 

an  estoppel  to  deny  existence  of  streets  and  alleys  does 
not  apply  to  one  claiming  by  adverse  possession  and  not 
by  any  deed  or  grant 117 

change  of  possession  niay  be  proved  by  parol 117 

what  provision  of  a  will  does  not  render  deed  previously 
executed  and  delivered  testamentary 136 

when  court  of  equity  cannot  retain  jurisdiction  of  bill  in 
order  to  compel  an  accounting 136 

a  partition  decree  should  not  declare  a  mortgage  lien  on 
property  not  covered  by  the  mortgage 218 

PERPETUITIES. 

what  provision  of  a  will  does  not  violate  the  rule  against 
perpetuities — when  will  provides  for  disposition  of  cor- 
pus  as  well  as  income  of  estate 239 


Digitized  by 


Google 


270  DL]  INDEX.  679 

PETITIONS.  ,  PAGE. 

when  signers  of  a  petition  to  highway  commissioners  to 
narrow  a  highway  cannot  withdraw  names 142 

what  is  not  necessary  to  sufficiency  of  description  of  right 
of  way  for  telegraph  lines — what  is  a  sufficient  showing 
of  failure  to  agree  on  compensation 399 

when  words  of  false  description  in  a  petition  to  organize 
a  township  high  school  district  may  be  rejected — when 
call  of  description  is  not  uncertain 532 

PLEADING. 

filing  a  plea  puis  darrein  continuance  does  not,  under  the 
present  statute,  waive  former  pleas 87 

replication  admits  sufficiency  of  a  plea  in  absence  of  new 
matter  set  up  to  avoid  it 87 

demurrer  to  replication  will  not  be  carried  back  to  plea 
unless  party  makes  request  to  that  effect 87 

an  amendment  of  a  declaration  need  not  necessarily  state 
the  same  cause  of  action  as  the  original 461 

filing  amendment  stating  a  new  cause  of  action  is  the  be- 
ginning of  a  new  suit — Statute  of  Limitations 461 

a  plaintiff  is  not  estopped  by  the  averments  of  his  decla- 
ration to  amend  it — when  formal  plea  of  the  Statute  of 
Limitations  is  proper 461 

defense  of  Statute  of  Limitations  to  a  writ  of  error  must 
be  set  up  by  plea — what  is  not  a  plea  to  jurisdiction. . .  547 

when  equity  may  retain  jurisdiction  and  remove  a  cloud 
from  title  although  the  bill  does  not  allege  the  posses- 
sion or  vacancy  of  the  premises 622 

POSSESSION.— See  LIMITATIONS. 

POWERS. 

ratification  may  cure  insufficient  power  of  attorney 220 

PRACTICE. 

rule  where  the  Appellate  Court  reverses  with  a  finding  of 
facts — a  finding  of  an  ultimate  fact  may  require  appli- 
cation of  rules  of  law 61 

what  is  a  prope^  finding  of  an  ultimate  fact 61 

master  in  chancery  should  not  report  his  conclusions  un- 
less authorized  by  the  order  of  reference 66 

proofs  must  correspond  with  allegations 66 

filing  a  plea  puis  darrein  continuance  does  not,  under  the 
present  statute,  waive  former  pleas 87 
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demurrer  to  replication  will  not  be  carried  back  to  plea 
unless  party  makes  request  to  that  eflFect 87 

when  amendment  by  changing  date  alleged  in  declaration 
is  authorized — when  judgment  will  not  be  reversed  on 
ground  that  damages  are  excessive 108 

when  misconduct  of  counsel  will  not  reverse 109 

power  of  the  court  to  vacate  an  order  granting  leave  to 
file  information — affidavits  may  be  filed  on  a  motion  to 
vacate  leave 188 

effect  of  rule  of  the  superior  court  of  Cook  county  pro- 
viding for  a  motion  judge 18S 

participation  in  the  trial  waives  right  to  insist,  on  appeal, 
that  the  cause  was  not  at  issue — when  chancellor  may 
hear  cause  on  bill  and  answer 239 

when  proposed  amendments  to  bill  to  construe  a  will  are 
properly  rejected  239 

if  rules  of  the  lower  court  are  involved  in  a  point  made 
on  appeal  they  should  be  in  the  record 253 

when  a  new  trial  will  not  be  granted  on  new  evidence — 
character  of  the  new  evidence  necessary  to  authorize  a 
new  trial  253 

what  is  not  a  waiver  of  the  right  to  raise  constitutional 
question  in  action  for  personal  injury 275 

when  motion  for  new  trial  is  properly  denied — defendant 
should  ask  for  a  continuance  if  attendance  of  witnesses 
cannot  be  secured  for  the  trial 540 

original  practice  concerning  writ  of  error — modern  prac- 
tice— rule  where  a  certified  transcript  is  filed  with  clerk 
before  writ  of  error  issues 547 

Statute  of  Limitations  against  a  writ  of  error  must  be  set 
up  by  plea — what  is  not  a  plea  to  the  jurisdiction 547 

a  severance  cannot  be  had  before  parties  are  in  court 547 

what  should  be  contained  in  collector's  notice  after  judg- 
ment and  order  of  sale  for  taxes  has  been  affirmed 591 

no  new  order  of  sale  should  be  entered  after  judgment 
and  order  of  sale  for  taxes  has  been  affirmed 591 

the  legislature  may  provide  a  special  method  of  reviewing 
a  purely  statutory  proceeding  and  may  say  whether  ap- 
peal shall  lie  to  Appellate  or  Supreme  Court 610 

provision  of  Workmen's  Compensation  -act  for  reviewing 
decision  of  industrial  board  is  valid 610 

writ  of  certiorari  provided  for  in  Workmen's  Compensa- 
tion act  of  1915  is  not  the  common  law  writ 611 

when  a  former  appeal  in  a  special  assessment  proceeding 
does  not  prevent  raising  question  on  second  appeal 646 
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effect  where  a  judgment  is  reversed  and  the  cause  is  re- 
manded generally — the  court  may  permit  filing  of  addi- 
tional objections  on  remandment 646 

PRESCRIPTION. 

what  necessary  to  create  highway  by  prescription — a  per- 
missive use  cannot  ripen  into  a  prescriptive  right 57 

PROCESS. 

section  14  of  article  4  of  constitution,  exempting  members 
of  General  Assembly  from  arrest,  does  not  include  ex- 
emption from  service  of  civil  process 450 

section  126  of  the  Practice  act,  exempting  members  of  the 
General  Assembly  from  service  of  civil  process  during 
the  session,  is  invalid  as  special  legislation 450 

PROXIES.— See  CORPORATIONS. 

PUBLIC  UTILITIES. 

what  the  term  "public  utilities"  includes  as  applied  to  tele- 
phone companies — jurisdiction  of  the  Public  Utilities 
Commission  183 

purpose  of  Public  Utilities  act — what  constitutes  a  public 
use — what  implied  in  term  "public  utility" 183 

when  telephone  company  is  not  a  public  utility 183 

nature  of  corporation  is  ascertained  from  its  charter 184 

■  when  Public  Utilities  Commission  is  without  jurisdiction 
to  make  order  as  to  alleged  discrimination 232 

act  of  1873  covers  subject  of  unjust  discrimination 232 

QUO  WARRANTO. 

power  of  the  court  to  vacate  an  order  granting  leave  to 
file  an  information — affidavits  may  be  filed  on  a  motion 
to  vacate  leave 188 

effect  of  the  rule  of  the  superior  court  of  Cook  county 
providing  for  a  motion  judge 188 

what  does  not  show  that  Chicago  Surface  Lines  Board  of 
Operation  is  attempting  to  exercise  the  privileges  of  a 
corporation   189 

RAILROADS. 

when  Public  Utilities  Commission  is  without  jurisdiction 

to  make  order  as  to  alleged  discrimination 232 

act  of  1873  covers  subject  of  unjust  discrimination 232 
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RAILROADS.— Con/inMerf.  page. 

right  of  eminent  domain  defined — power  to  condemn  right 
of  way  for  a  telegraph  line  along  a  railroad  leased  by 
an  inter-State  carrier  399 

when  proceeding  to  condemn  right  of  way  for  telegraph 
line  does  not  involve  a  conflict  between  the  State  and 
Federal  jurisdictions  399 

the  Federal  act  of  1866  does  not  prevent  condemnation 
by  domestic  telegraph  corporation 399 

what  is  not  necessary  to  sufficiency  of  description  of  right 
of  way  for  telegraph  line — what  a  sufficient  showing  of 
failure  to  agree  on  compensation 399 

claim  that  petitioner  is  acting  fraudulently  and  collusively 
cannot  be  considered — agreement  by  petitioner  limiting 
character  of  easement  is  binding 400 

when  railroad  company  has  no  preferential  right  to  locate 
telegraph  line  on  its  right  of  way 400 

REAL  PROPERTY.— See  WILLS;   DEEDS. 

estate  tail  at  common  law  defined 20 

effect  of  section  6  of  Conveyances  act  lipon  an  estate  tail 
with  a  remainder  expectant  thereon 21 

rule  of  lis  pendens  as  applied  to  a  cross-bill — when  pur- 
chaser is  not  chargeable  with  notice  of  equitable  claim.   160 

when  subsequent  purchaser  must  prove  payment  of  con- 
sideration— what  does  not  prove  the  grantee  a  bona  fide 
purchaser  for  value 160 

vested  remainder  defined — contingent  remainder  defined.  220 

the  law  favors  the  vesting  of  estates  but  will  not  override 
the  donor's  intention 220 

when  remainder  created  by  deed  is  contingent 221 

lien  of  attachment  does  not  exceed  the  actual  interest  of 
the  debtor  at  the  time  of  the  levy 298 

a  deed,  though  defective  for  want  of  a  seal,  binds  grantor 
and  is  good  as  against  a  subsequent  purchaser  with  no- 
tice— what  is  notice  to  subsequent  purchaser 298 

one  child  may  release  to  another  his  claim  in  expectancy 
as  to  residue  of  parent's  estate — agreement  may  be  en- 
forced in  equity  notwithstanding  Statute  of  Frauds . . .  372 

when  lessees  of  adjoining  lots  are  estopped  to  object  that 
the  lots  are  appraised  in  a  lump  sum — ^when  objections 
to  appraisement  are  waived 380 

when  damage  to  land  from  opening  channel  of  a  sanitary 
district  is  permanent 461 

damages  due  to  enlarged  operation  of  channel  may  be  re- 
covered though  damages  due  to  its  opening  are  barred.  462 
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damage  to  an  entire  tract  of  land  constitutes  but  a  single 
cause  of  action 462 

what  is  a  cropping  agreement  and  not  a  lease 462 

force  of  a  building  line  restriction  does  not  depend  upon 
whether  it  is  a  covenant  running  with  the  land 520 

general  rule  as  to  enforcing  a  building  line  restriction — 
.  when  purchaser  is  bound  by  building  restriction 520 

effect  where  the  original  owner,  after  imposing  building 
restriction,  re-purchases  part  of  the  lots  and  conveys 
them  without  restriction 520 

effect  upon  a  building  line  restriction  of  a  change  in  the 
character  of  the  neighborhood 520 

a  deed  and  bond  for  a  deed  do  not  together  constitute  a 
common  law  mortgage 552 

assignment  and  delivery  of  bond  for  a  deed  pass  the  equi- 
table title  to  the  assignee. 552 

when  description  of  land  assessed  is  not  sufficient — gen- 
eral rule  where  land  is  described  by  a  monument 606 

in  Illinois  a  deed  to  take  effect  at  the  grantor's  death  may 
be  valid — a  delivered  deed  cannot  be  revoked  by  mak- 
ing a  new  deed . . . '. 622 

REGISTRATION  OF  TITLE. 

what  is  not  sufficient  evidence  to  overcome  certificate  to 

copy  of  an  abstract  of  title 390 

when  abstract  of  title  made  by  recorder  of  Cook  county 

is  admissible  under  section  18  of  Torrens  law 390 

objection  that  examiner  has  not  allowed  sufficient  amount 

for  reimbursement  should  show  items  claimed 390 

v/hen  failure  of  examiner  to  allow  all  that  holder  of  tax 

deeds  is  entitled  to  will  not  reverse 391 

what  does  not  render  abstract  of  title  inadmissible  upon 

the  ground  that  no  authority  for  certain  deeds  made  by 

a  homestead  loan  association  is  shown 391 

when  an  abstract  of  title  is  inadmissible — what  does  not 

show  applicant  took  forcible  possession 567 

REMAINDERS. 

when  remainder  created  by  deed  is  contingent 108 

vested  remainder  defined — contingent  remainder  defined — 
the  law  favors  the  vesting  of  remainders  but  will  not 

override  the  donor's  intention 220 

remainder  may  be  contingent  though  the  event  determin- 
ing the  preceding  estate  is  certain — when  the  remain- 
der created  by  deed  is  uncertain 221 
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RES  JUDICATA.  page- 

judgment  in  ejectment  is  conclusive — when  court  is  with- 
out jurisdiction  to  enter  an  order  restoring  possession 

of  premises 640 

when  former  appeal  in  special  assessment  proceeding  does 

not  prevent  raising  question  on  second  appeal 646 

effect  where  a  judgment  is  reversed  and  the  cause  is  re- 
manded generally 646 

REVENUE.— See  TAXES. 

ROADS  AND  BRIDGES.— See  HIGHWAYS;.  TAXES. 

SANITARY  DISTRICTS. 

when  amendment  by  changing  date  alleged  in  declaration 
is  authorized — when  judgment  will  not  be  reversed  on 
ground  that  damages  are  excessive 108 

when  depositions  are  too  remote  to  be  admissible  in  an 
action  of  damages  for  overflowing  land — when  books  of 
grain  elevator  are  not  admissible 108 

when  jury's  conclusion  as  to  value  of  land  not  actually 
taken  will  not  be  disturbed — ^measure  of  damages  to  the 
land  not  taken 128 

when  expert  witnesses  may  testify  as  to  damage  to  land 
not  actually  taken  for  canal 128 

when  spoil  banks  may  be  considered  an  obstruction  to  the 
view,  light  and  air  in  determining  damages 129 

when  sale  of  lots  in  subdivision  may  be  proved  on  ques- 
tion of  value  of  acre  property — when  lands  cannot  be 
considered  as  similarly  situated 129 

when  instruction  to  assess  damages  once  for  all  need  not 
make  an  exception  for  the  negligent  or  improper  con- 
struction of  the  proposed  work 129 

when  hypothetical  questions  may  be  asked  of  a  witness  in 
a  condemnation  proceeding 129 

filing  amendment  stating  a  new  cause  of  action  is  the  be- 
ginning of  a  new  suit — Statute  of  Limitations 461 

plaintiff  is  not  estopped  by  the  averments  of  his  declara- 
tion to  amend  it — when  formal  plea  of  the  Statute  of 
Limitations  is  proper 461 

when  damage  to  land  from  opening  channel  of  a  sanitary 
district  is  permanent 461 

damages  due  to  enlarged  operation  of  channel  may  be  re- 
covered though  damages  due  to  its  opening  are  barred.  462 

the  damage  to  an  entire  tract  of  land  constitutes  but  a 
single  cause  of  action 462 
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SANITARY  DISTRICTS,— Continued.                                   page. 
what  is  a  cropping  agreement  and  not  a  lease — when  no- 
tice under  the  Sanitary  District  act  is  sufficient  to  au- 
thorize allowing  attorney's  fees 462 

SCHOOLS. 

when  territory  of  a  township  high  school  district  is  suffi- 
ciently compact  and  contiguous 532 

when  words  of  false  description  in  a  petition  to  organize 
a  township  high  school  district  may  be  rejected — when 
call  of  description  is  not  uncertain 532 

a  school  township  having  one  thousand  inhabitants  is  not, 
per  se,  a  high  school  district 532 

when  part  of  school  township  having  one  thousand  inhab- 
itants may  be  included  in  district  organized  under  sec- 
tion 6  of  Township  High  School  act 532 

when  board  of  education  is  net  authorized  to  purchase  a 
school  site  as  the  result  of  an  election 594 

SELF-DEFENSE. 

when  jury  in  a  murder  trial  are  sufficiently  advised  as  to 
the  law  of  self-defense 540 

SIGNATURES. 

when  signers  of  a  petition  to  highway  commissioners  to 
narrow  a  highway  cannot  withdraw  names 142 

SOLICITORS'  FEES. 

when  solicitors'  fees  should  be  allowed  to  be  paid  by  es- 
tate on  a  bill  to  construe  a  will 240 

when  the  court  is  not  authorized  to  tax  solicitor's  fees  as 
costs  in  decreeing  relief  on  cross-bill  in  partition 640 

SPECIAL  ASSESSMENTS. 

objections  not  argued  will  be  regarded  as  waived 149 

when  action  of  lower  court  as  to  the  allowance  of  amend- 
ments and  additional  objections  to  assessments  will  not 

be  reviewed  149 

when  question  as  to  mayor's  title  cannot  be  raised 149 

to  hold  ordinance  unreasonable  it  must  clearly  appear  so 
from  the  evidence — when  ordinance  for  opening  street 

is  not  unreasonable 149 

effect  of  amendment  of  191 3  to  section  12  of  the  Local 

Improvement  act  150 

section  49  of  the  Local  Improvement  act  is  not  in  conflict 
with  section  23  but  is  in  addition  to  it 150 


Digitized  by 


Google 


INDEX.  [270  III. 

SPECIAL  ASSESSMENTS.— Conhnuerf.  page. 

when  several  lots  may  be  assessed  as  one  parcel — what 
portion  of  cost  of  making  and  collecting  an  assessment 
must  be  paid  out  of  general  fund 149 

benefits  are  not  limited  to  purposes  for  which  the  property 
has  been  previously  used 150 

what  evidence  proper  on  the  question  of  benefits  to  the 
whole  property — when  future  necessary  improvements 
must  be  considered 150 

jury  may  try  issue  of  proportionate  share  of  cost  of  im- 
provement since  amendment  in  1913  to  section  12 150 

an  instruction  should  not  tell  the  jury  what  credit  they 
should  give  the  witnesses 150 

the  Park  act  of  June  24,  1895,  does  not  govern  the  pro- 
cedure under  the  former  park  acts 263 

limits  of  inquiry  by  court  after  park  commissioners  have 
elected  to  proceed  under  a  particular  park  act  in  mak- 
ing an  improvement 263 

Park  acts  of  June  16,  1871,  and  June  21,  1895,  do  not  re- 
quire estimate  of  cost  of  improvement  to  be  itemized..  263 

when  a  refusal  to  apportion  part  of  cost  to  the  public  is 
proper — ^what  is  not  mere  repair  work 263 

the  "first  improvement"  of  a  street  is  the  first  improve- 
ment by  the  park  commissioners 263 

provision  of  the  act  of  1869  exempting  property  of  South 
Park  Commissioners  from  special  assessment  is  invalid.  263 

what  objections  cannot  be  raised  on  application  for  judg- 
ment and  order  of  sale  for  special  assessment 489 

what  does  not  go  to  jurisdiction  of  court  to  confirm  spe- 
cial assessment  for  sidewalks 489 

when  judgments  confirming  assessment  and  approving  re- 
port of  improvement  board  are  conclusive 489 

a  drainage  assessment  cannot  exceed  benefits  to  land  as- 
sessed— report  of  probable  aggregate  amount  of  bene- 
fits is  merely  advisory  to  the  court 582 

claim  that  drainage  assessment  includes  large  emergency 
fund  should  be  made  in  county  court 583 

general  appearance  by  land  owner  waives  alleged  insuffi- 
ciency of  the  notice  of  the  hearing 583 

it  is  essential  that  land  specially  assessed  be  sufficiently 
described — what  is  meant  by  the  description  is  a  ques- 
tion for  the  court 606 

when  description  of  land  assessed  is  not  sufficient — gen- 
eral rule  where  land  is  described  by  a  monument 606 

when  a  former  appeal  in  a  special  assessment  proceeding 
does  not  prevent  raising  question  on  second  appeal 646 


Digitized  by 


Google 


270  Dl.]  INDEX.  687 

SPECIAL  ASSESSMENTS.— Conh'nM^rf.  page. 

effect  where  a  judgment  is  reversed  and  the  cause  is  re- 
manded generally — the  court  may  permit  filing  of  addi- 
tional objections  on  remandment 646 

city,  in  passing  supplemental  ordinance  under  sections  57 
and  58  of  Local  Improvement  act,  cannot  include  inter- 
est on  the  improvement  bonds 646 

STATUTE  OF  FRAUDS. 

one  child  may  release  to  another  his  claim  in  expectancy 
as  to  residue  of  parent's  estate — agreement  may  be  en- 
forced in  equity  notwithstanding  Statute  of  Frauds....  372 

STATUTES.— See    CONSTRUCTION;     CONSTITUTIONAL 
LAW. 

the  legislative  intention  is  to  be  determined  from  the  law 
itself  and  not  from  statements  of  the  author  of  the  bill 
or  members  of  the  legislature 87 

STOCKHOLDERS. 

how  corporations  are  controlled  in  Illinois — stockholders 
cannot  divest  themselves  of  power  to  vote  for  directors.  170 

stockholder  may  withdraw  from  a  combination  to  control 
a  majority  of  the  stock 171 

what  agreement  as  to  control  of  corporation  is  invalid — 
power  to  vote  can  only  be  delegated  by  proxy,  with  the 
power  of  revocation 171 

proxy  to  vote  is  always  revocable — a  stockholder  must  be 
free  to  cast  his  vote — when  a  voting  trust  agreement  is 
not  binding 171 

STREET  RAILWAYS. 

fact  that  street  railway  company  is  acting  under  an  ordi- 
nance in  constructing  tunnel  in  street  does  not  relieve 
it  from  liability  for  damage  to  buildings 34 

when  expenses  incurred  in  effort  to  reduce  damages  to  a 
building  from  construction  of  tunnel  should  be  allowed .     34 

when  damages  in  an  action  by  owner  of  a  building  must 
be  estimated  under  the  same  rules  as  apply  to  petition 
to  condemn   34 

damages  for  loss  of  rent  of  building  during  construction 
of  improvement  in  street  are  not  recoverable 35 

extent  to  which  cost  of  restoration  of  building  and  loss  of 
rents  may  be  shown  in  action  for  damages 35 

Chicago  unification  ordinance  and  agreement  of  Novem- 
ber 13,  1913,  are  valid 189 
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STREET  RAILWAYS.— Continued,  page. 

a  city  may  require  the  unification  of  street  railways iSS 

Chicago  Surface  Lines  Board  of  Operation  is  merely  an 
agency — the  term  "Chicago  Surface  Lines"  is  merely  a 
name — effect  of  a  suit  in  such  name 189 

what  does  not  show  that  Chicago  Surface  Lines  Board  of 
Operation  is  attempting  to  exercise  the  privileges  of  a 
corporation 189 

effect  of  annexation  upon  street  railway  ordinance — one 
municipality  cannot  regulate  street  railways  of  another.  278 

object  of  the  Chicago  ordinance  concerning  the  Chicago 
Railways  Company — when  ordinance  does  not  deprive 
public  or  individuals  of  any  legal  right 2^8 

section  8  of  the  Chicago  street  railway  ordinance  of  191 3 
prohibits  the  exchange  of  transfers  with  outside  lines. .  278 

mandamus  will  not  issue  to  compel  a  street  railway  com- 
pany to  do  what  it  has  no  power  to  do 279 

STREETS  AND  ALLEYS.— See  HIGHWAYS. 

TAX  DEEDS. 

objection  that  examiner  has  not  allowed  sufficient  amount 

for  reimbursement  should  show  items  claimed 390 

when  failure  to  allow  all  that  holder  of  tax  deeds  is  en- 
titled to  will  not  reverse 391 

TAXES.— See  SPECIAL  ASSESSMENTS. 

meeting  to  determine  road  and  bridge  tax  rate  as  required 
by  section  50  of  act  of  1913  is  essential 472 

it  is  essential  that  a  record  be  kept  of  the  meetings  and 
action  of  highway  commissioners 478,  472 

amount  needed  to  pay  judgments  must  be  included  in  the 
$1.20  rate  for  corporate  purposes 477 

amounts  required  for  other  purposes  must  be  reduced,  if 
necessary,  to  pay  judgments 477 

tax  for  mothers'  pension  fund  is  not  exclusive  of  the  limi- 
tation of  rate  for  county  taxes 477 

the  county  clerk  may  add  rate  to  pay  bonds  and  interest 
to  the  rate  of  forty  cents 477 

when  addition  by  clerk  of  amount  to  cover  loss  and  cost 
of  collection  is  authorized 477 

right  of  clerk  to  raise  fractions  to  whole  numbers 478 

penalties  should  not  be  added  to  taxes  which  the  treasurer 
has  refused  to  accept  payment  of 478 

when  clerical  error  in  an  objection  to  taxes  will  not  ren- 
der the  objection  invalid 485 
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TAXES. — Continued.  page. 

what  does  not  invalidate  park  tax 478 

the  Roads  and  Bridges  act  of  191 3  requires  two  meetings 
by  highway  commissioners 600,  485 

when  certificate  of  amount  of  road  and  bridge  taxes  com- 
plies with  section  56  of  act  of  1913 485 

wKen  objection  must  be  to  the  record  of  highway  com- 
missioners and  not  to  their  certificate 485 

what  objections  cannot  be  raised  on  application  for  judg- 
ment and  order  of  sale  for  special  assessment 489 

what  does  not  go  to  jurisdiction  of  court  to  confirm  spe- 
cial assessment  for  sidewalks 489 

when  judgments  confirming  assessment  and  approving  re- 
port of  improvement  board  are  conclusive 489 

money  and  credits  of  fraternal  beneficiary  society  are  tax- 
able— effect  of  amendment,  in  1905,  of  section  13  of  the 
Revenue  act  496 

at  what  place  must  the  money  and  credits  of  a  fraternal 
beneficiary  society  be  listed 496 

fraternal  beneficiary  societies  cannot  be  taxed  on  same      , 
basis  as  life  insurance  companies 496 

what  are  not  deductible  liabilities  of  benefit  societies 497 

effect  of  alleged  discrimination  in  favor  of  life  insurance 
companies  with  reference  to  taxes 497 

president  need  not  name  and  record  the  time  of  the  meet- 
ing to  fix  road  and  bridge  tax  rate 636,  600,  516 

record  of  highway  commissioners  need  not  show  organi- 
zation of  meeting  to  fix  amount  of  tax 516 

what  is  sufficient  record  of  meeting  of  highway  commis- 
sioners to  fix  tax  rate 527,-  516 

judgment  for  road  and  bridge  taxes  should  not  be  against 
the  objector  personally 516 

certificate  of  the  amount  of  road  and  bridge  tax  need  not 
state  that  meeting  was  held 527 

when  leave  to  amend  record  is  properly  denied 527 

the  certificate  of  the  amount  required  for  road  and  bridge 
tax  need  not  show  any  preliminary  action 538 

judgment  should  be  rendered  separately  for  taxes  of  each 
township  against  the  portion  of  the  objecting  railroad 
company's  property  in  the  township 538 

when  certificate  of  amount  required  for  road  and  bridge 
tax  must  be  filed 538 

a  certificate  of  the  amount  of  road  tax  required  must  be 
made  on  the  first  Tuesday  in  September 594 

when  board  of  education  is  not  authorized  to  purchase  a 

school  site  an4  kvy  tax  to  pay  for  same . , , 594 

870-'44 
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TAXUS^—Continued,  page. 

no  new  order  of  sale  should  be  entered  after  a  judgment 

and  order  of  sale  has  been  affirmed — ^what  should  be  in 

collector's  notice  after  judgment  has  been  affirmed. . . .  591 
when  amount  of  road  and  bridge  tax  paid  in  labor  cannot 

be  set  off  against  a  subsequent  tax — when  district  road 

tax  cannot  be  levied  as  a  tax  against  land '. .  594 

what  shows  compliance  with  section  50  of  the  Roads  and 

Bridges  act  of  191 3 — determination  of  amount  of  taxes 

at  August  meeting  is  not  sufficient 600 

section  56  of  the  Roads  and  Bridges  act  of  191 3  does  not 

require  commissioners  to  certify  the  rate  of  taxation. . .  600 
judgment  for  road  and  bridge  tax  should  not  be  against 

all  of  the  objecting  railroad's  property  in  the  county. . .  604 
what  is  a  sufficient  showing  of  approval  by  county  board 

of  certificates  of  amount  of  road  and  bridge  tax 604 

county  board  cannot  levy  taxes  by  percentages 633 

record  of  the  meeting  of  highway  commissioners  may  be 

amended  to  show  the  facts — what  need  not  be  stated  in 

certificate  of  levy  of  road  tax 636 

certificate  of  levy  may  be  amended  to  show  the  year  for 

which  the  tax  is  levied 636 

road  and  bridge  tax  extended  at  a  higher  rate  than  that 

fixed  is  illegal  as  to  the  excess 637 

TELEGRAPH  COMPANIES. 

right  of  eminent  domain  defined — power  to  condemn  right 
of  way  for  a  telegraph  line  along  a  railroad  leased  by 
an  inter-State  carrier  399 

when  proceeding  to  condemn  right  of  way  for  telegraph 
line  does  not  involve  a  conflict  between  State  and  Fed- 
eral jurisdictions 399 

the  Federal  act  of  1866  does  not  prevent  condemnation  by 
domestic  telegraph  corporation 399 

what  is  not  necessary  to  sufficiency  of  description  of  right 
of  way  for  telegraph  line — what  a  sufficient  showing  of 
failure  to  agree  on  compensation 399 

when  claim  that  petitioner  is  acting  fraudulently  and  col- 
lusively  cannot  be  considered — agreement  by  petitioner 
limiting  character  of  easement  is  binding 400 

when  railroad  company  has  no  preferential  right  to  locate 
telegraph  line  on  its  own  right  of  way 400 

TELEPHONE  COMPANIES. 

what  the  term  "public  utilities"  includes  as  applied  to  tele- 
phone companies — when  a  telephone  company  is  not  a 
public  utility  ,,,,,,  X83 
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TESTAMENTARY  CAPACITY.  page. 

when  instructions  in  a  will  contest  case  do  not  state  dif- 
ferent rules  of  testamentary  capacity  for  the  original 
will  and  the  codicil 558 

when  instruction  in  will  contest  case  does  not  make  san- 
ity the  test  of  testamentary  capacity 558 

TORTS.— See  NEGLIGENCE. 

TOWNS.— See  MUNICIPAL  CORPORATIONS;    TAXES. 

TRIAL.— See  PRACTICE. 

when  misconduct  of  counsel  will  not  reverse 109 

how  far  court  may  go  in  admonishing  witness , .  208 

when  a  new  trial  will  not  be  granted  on  new  evidence — 
character  of  the  new  evidence  necessary  to  authorize  a 
new  triz^l 253 

TRUSTS. 

what  provision  of  a  will  does  not  violate  the  rule  against 
perpetuities — when  will  provides  for  disposition  of  cor- 
pus as  well  as  the  income  of  estate 239 

when  rule  that  a  devise  of  the  income  is  a  devise  of  the 
corpus  of  the  estate  will  not  be  applied 239 

when  provision  of  will  for  trustees'  reports  and  compen- 
sation is  not  invalid 240 

TUNNELS. 

when  owner  of  building  is  entitled  to  recover  for  damage 
to  building  from  construction  of  tunnel  in  street 34,    27 

ULTRA  VIRES. 

when  purchase  by  a  loan  association  of  a  note  and  trust 
deed  is  ultra  vires 75 

VEHICLES. 

driver  of  horse-drawn  vehicle  need  not  keep  a  continuous 
lookout  for  automobiles — degree  of  care  depends  upon 
character  of  vehicle  used 252 

duties  of  drivers  of  horse-drawn  vehicles  and  of  drivers 
of  automobiles  are  reciprocal 252 

VETO. 

the  Governor  cannot  approve  a  part  of  a  distinct  item  and 
veto  the  remainder  i 308 

VILLAGES.— See  MUNICIPAL  CORPORATIONS;    TAXES. 
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VOTING  TRUSTS.— See  CORPORATIONS. 

WAIVER.  PAGE, 

participation  in  the  trial  waives  right  to  insist,  on  appeal, 

that  the  cause  was  not  at  issue 239 

.    what  is  not  a  waiver  of  right  to  raise  constitutional  ques- 
tion in  action  for  personal  injury • 275 

when  objections  to  appraisement  are  waived 380 

general  appearance  by  land  owner  waives  alleged  insuffi- 
ciency of  notice  of  hearing  on  assessment 583 

WATERS. 

when  depositions  are  too  remote  to  be  admissible  in  an 
action  for  damages  for  overflowing  land 108 

when  judgment  in  action  for  damages  to  land  will  not  be 
reversed  on  ground  that  damages  are  excessive 108 

when  damage  to  land  from  opening  channel  of  a  sanitary 
district  is  permanent 461 

damages  due  to  enlarged  operation  of  channel  are  recov- 
erable though  damages  due  to  its  opening  are  barred . .  462 

WILLS. 

estate  tail  at  common  law  defined 20 

when  testator  does  not  intend  children  to  take  same  char- 
acter of  estate  they  would  take  by  descent 20 

when  a  devise  to  children  is  not  a  fee  simple  under  sec- 
tion 13  of  the  Conveyances  act 20 

estate  tail  may  be  created  without  formal  language  com- 
monly used — when  devise  creates  an  estate  tail  with  a 
remainder  expectant  upon  that  estate 20 

effect  of  section  6  of  Conveyances  act  upon  an  estate  tail 
and  a  remainder  expectant  thereon 21 

when  proposed  amendments  to  a  bill  to  construe  will  are 
properly  rejected — when  chancellor  may  hear  cause  on 
bill  and  answer 239 

what  provision  of  a  will  does  not  violate  the  rule  against 
perpetuities — when  will  provides  for  disposition  of  cor- 
pus as  well  as  income  of  estate 239 

when  rule  that  a  devise  of  the  income  is  a  devise  of  the 
corpus  of  the  estate  will  not  be  applied 239 

it  is  presumed  the  testator  intended  by  his  will  to  dispose 
of  all  his  property — when  provision  for  trustees*  reports 
and  compensation  is  not  invalid 240 

when  solicitors*  fees  should  be  allowed  to  be  paid  by  the 
estate — when  final  decree  should  be  entered  without  an 
order  of  dismissal 240 


Digitized  by 


Google 


270  ni.]  INDEX.  693 

WILLS. — Continued,  page. 
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the  Workmen's  Compensation  act  of  1911  was  properly 
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